This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


SM«U.>^^»M^iWe(t< 


*     ^PAI,. 


t..,\-  -'-J^'S^    t' 


U  .Ml  (i-Jg 


R    E    P   O    R 

OF 

CASES 

ADJUDGED  IN  THE 

Court  of  3Siing'j0f  *en(|i: 

WITH    SOME 

SPECIAL   CASES 

IN   THE 

CourtiB^  of  CDancerp^  Common  0lea0, 

ALPHABETlCJlLLr  DIGESTED  UNDER  PROPER  HEADS; 

From  the  Firft  Year  of  King  William  and  Queen  Mary, 
to  the  Tenth  Year  of  Queen  Anne. 


By   WILLIAM   SALKELD, 

LATE  SERJEANT   AT   LAW. 

i 


THE  SIXTH  EDITION: 

Including  the  NoTBS  and  References  of  Knightlby  D'Anvbr8>  Er<^ 
and  Mr.  Serjeant  Wilson  \ 

And  large  Additions  of  Notes  and  References  to  Modem  Authorities 
and  Determinationty 

By  WILLIAM  DAVID   EVANS,  Efq. 

BARRISTER   AT   LAW. 


IN    THREE    VOLUMES. 
VOL.     I. 


LONDON: 

PRINTED  BY.  A.   STRAHAN  AND   W.  WOODFALL, 

LAW-PRINTBRS    TO    THE    KINQ*8    MOST    BXCBLLBNT    MAJESTY* 

FOR  E.  AND  R.  BROOKE,  IN  BELL-YARD,  NEAR  TEMPLE-BAR  } 

AND  J.  BUTTERWORTH,  FLEET-STREET. 


J  795- 


•^■■•P 


T  O 

EDWARD    BEARCROFT,  Esq, 
F.  R.  S. 

MEMBER  OP  PARLIAMENT  FOR  THE  BOROUGH  OF 
SALTASH,  IN  THE  COUNTY  OF  CORNWALL, 

ONE  OF  THE  BENCHERS  OF 

THE  HONOURABLE  SOCIETY  OF  THE 

INNER  TEMPLE, 

AND 

CHIEF  JUSTICE  OF  CHESTER, 
THIS   EDITION   OF 

SALKELD's    REPORTS 

IS  RESPECTFULLY  DEDICATED, 
B  y 
HIS  MOST  OBEDIENT,  AND 

HUMBLE  SERVANT, 

THE  EDITOR, 


As 


ADVERTISEMENT 

TO 

THIS      EDITION. 


npHB  Authority  of  the  Determinadons  herein  re- 
*  ported,  being  chiefly  thofe  of  that  eminent  Lawyer 
Lord  Chief  Juftice  Holt,  has  occafioned  a  very  fre- 
quent republication  of  this  Work»  the  reputatioa  of 
which  has  no  doubt  been  promoted  by  the  opioioii  ge* 
ncrally  received,  that  the  two  firft  Volumes  were  originally 
made  public  under  the  care  of  Lord  Hardwi^kb;  hav- 
ing  alio  been  approved  and  reeommended  to  the  prefs*  by 
all  the  Judges  of  that  period.  The  fubftqucnc  Editions 
were  much  impfx>red  by  the  addition  of  numerous  Re* 
ferences  tp  later  Authorities,  by  Mr.  D'Anvviis,  and  of 
Ibme  others  by  Mr.  Serjeant  Wilson,  which  are  fgr  the 
moft  part  preferved  in  the  margin  of  the  prcfent  Edition; 
to  which  are  added  a  cbnfiderable  number  of  Notes» 
containing  an  arrangement  of  the  principal  modern 
Authorities  on  the  Cafes  and  Points  of  Law  occurring 
in  theie  Reports.  In  the  feledion  of  thefe  Authorities, 
the  Editor  has  availed  himlelf  of  the  afliftance  of  many 
recent  publications,  but  in  particular  of  the  valuable 

A  3  Notes 


ADVERTISEMENT. 

Notes  added  to  Mr.  Cox's  Edition  of  Peere  Wil- 
liams's Reports^  which^  in  fome  few  inftances^  he  has, 
for  more  connplete  information^  literally  tranfpofed  among 
his  own  CoUedion  of  Authorities. 

The  Third  Volume  of  thcfe  Reports,  confifting  chiefly 
of  the  Author's  detached  Notes  and  Authorities  of  Cafes, 
principally  collected  from  other  Books  of  Reports,  under 
the  fame  titles  as  in  the  two  former  Volumes,  admitting 
of  a  lefs  extended  mode  of  annotation,  the*  Editor 
has  accordingly,  in  mod  inftances,  referred  to  the  Au- 
thorities coUefted  on  each  refpedtive  point  in  the  former 
Volumes ;  and  to  fuch  other  later  Authorities  as  have 
occurred  to  his  notice  on  a  careful  examination  of  all 
the  modern  Determinations. 

.  The  Notes  added  in  the  prefent  Edition  are  diftin« 
guiflied,  being  printed  in  double  columns. 

.  The  Editor's  refidence  at  a  remote  diftance,  during 
the  printing  of  this  Work,  having  occafioncd  rather  a 
numerous  Errata,  he  has  endeavoured  to  remove  any 
inconvenience  from  that  caufc,  by  pointing  them  out, 
with  their  proper  Correftions,  in  the  rcfpeftive  Volumes. 

Liverpool, 
Jjiril  i6,  1795. 
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I.     Dimcombe  ver/hs  Church. 

[Mich:  8Wm.3.  B.R.] 

ACTION  ver/uf  Warden  of  the  Fleet.     The  de-  Guardian  del 

fcndznt /alvisjbi  onwibus  adv.  ad  bill.  prud.  pleaded  ^J^l^^'^t!  f^\, 

he  was  an  officer  of  the  Court  of  Common  Pleas,  quodfuitinc?fi 

and  that  no  officer  of  that  court  can  be  fucd  pratcrquatn  tod.  mar.  adf. 

ccr.  jujlic.  de  C.  B.     PlaintiflF  replies  quod  tnnpore  exhlbi-  comb.^39'0?"* 

fionis  bilU  the  defendant  was  in  cttfiod^  mar.  Marefc.  in  i  Ld.  Ray.^?. 

quodam  placito  debiii  adfeH.  A.  B.     To  this  it  was  demur-  S.c.  Cafes  B.R. 

red,  and  the  Court  held,  ^^^V  ,"5'^ ^^'" 

1.  That  want  of  a  prout patet  per  record,  is  only  matter  want  of  prout  - 
of  form,  and  helped  by  general  demurrer,  becaufe  with-  P»J«t  per  record, 
out  fuch  conclufioB,  if  a  record  be  pleaded,  the  other  fide  |  Mod.'g*' 
may  reply  mil  tiel  record.     Vide  2  Ro.  275.     i  Sautid.  98.  Co.  Lit.  30^. 
This  is  no  plea  aJFter  imparlance.  *^°^  Abr.a?^ 

Far.  ic6.  2  Salk.  520,  545,  565.    i  Lev.  54.    2  Lev.  190,  197.   Styl,  197,  385.   i  Ld.  Raym. 
35.  S.  P.     2  Stra.  738. 

2.  Tholigh  a  bill  be  filed  againft  the  warden  as  in  cuf-  ^"  •"  *^"^<J?* 
tody,  he  may  plead  his  privilege ;  for  per  Holt  C.  J.  the  ^*y[  *7  L^.°* 
difference  is,  ^Ivhere  a  perfon  is  here  in  a£tual  cuftody,  he  343.   Poft.  2. 
is  liable  to  all  aftions;  but  if  he  be  here  only  upon  bail,  "«"*,' 5?J* 
he  may  plead  his  privilege,  for  the  (heriff  cannot  take  no-  g.^[      '*^^' 
tice  of  his  privilege ;  fo  that  he  muft  give  bail.     Alfo  this 

Is  no  plea  to  the  bill,  but  to  the  jurifdidlion ;  and  the  claufe 
oi  fahis  omnibus^  (sfc.  ought  to  be  to  the  jurifdiflion  as 
well  as  the  bill. 

1.     Pcafe  verfus  Parfons, 

[Mich.  8  Will.  3.  B.  R.] 

I N  an  aflioTf  verftis  Parfons,  he  pleaded  quod  ipfe  ejl  ufjus  Quod  Ipfe  t\ 

■*    aZt^rrl.  Cur.  Domini  Regis  de  B.  without  faying yi///  tern*  arcorn.  without 

fore  impeirationis  brevis,  ^nd  ^  rejpcndeas  oii/ler  2L\v2Tdcd.  (a)  f <*<*«"« ^"Jtfcjnp- 
ill.   Poft.  6.     Mod.  Cafes  :o5.     Cro.  El.  315.     PI.  J.     2  Vent.  )So« 

{a)     R.  acc.  Sirange  %S\.     Ld.  Rajm,  1567, 
Vox..  I.  B 


I  Abatement 

3*     Jones  verfus  Bodinnef. 

[Hill.  8  Will.  3.  B.R.  Rot.  382.    1  Ld.Raym.  135.     5  Mod. 
310.  S.  C] 

l^tiviiegc  of  IN  T>OD  INNER  Ucing  ati  attorney  of  the  Common  Pleas 
Srt^dc?'  was  fued  by  7.  S.  in  B.  R.  and  gave  baU,  and  was 

fendant  incuft.  declared  againft  as  in  cujlodia :  The  fame  term  one  ^^917^/ 
mar.  after  giving  delivered  a  decbtation  by  the  bye  againft  him  :  to  which  he 
Jaion/"vir  pleaded  his  privilege  :  Plaintiff  replied,  that  the  defendant 
Carth.  370.  was  in  cu/lod.  niar.  at  the  fuit  *  of  y.  S.  and  was  delivered 
c**^  h  ^'-  ^'  ^'  ^^^  ^°  ^^^^*  ^^^  ^^^^  during  the  continuance  of  that  fuit  he 
Kbu  hV*  exhibited  his  hxWfccundum  curf.  Cur,  £5*r«    Defendant  de* 

vi.  str.  i$i.  murred  J  and  it  was  urged  pro  quer.  That  the  defendant 
r  2  1  ^  had  allowed  the  jurifdi6\ion  of  the  Court  by  giving  bail, 

Ante  I.  and  had  waived  his  privilege.  1  Ro.  275.  Et  per  Cur.  de- 

fendant might  plead  his  privilege  to  the  firft  a^iion,  for  he 
comes  here  by  coercion,  and  had  no  opportunitv  to  claim 
privilege  till  now )  and  therefore  though  a  man  oe  in  cuf^ 
tod.  fnar,  one  may  claim  cqnufance,     1 2  AJf.  83.  27  H»  6.  7. 
3  Ley  343*       And  it  is  abfurd  that  the  defendant  ihould  be  in  a  worfe 
1  Roll.  Abf.       condition  as  to  J.  S,  than  he  was  to  the  firft  plaintiff, 
*^^  ^'  when  the  fecond  fuit  is  topp'd  on  the  aftion  of  the  firft 

in.  Str.  i9f ^      plaintiff;  and  it  is  clear  the  defendant  might  plead  his  pri- 
^a*^*o6       v'^cge  to  the  firft  a£lion,  notwithftatiding  his  being  in  asf- 
BL  1087!    *      f<^'  *^^^'     Yet  the  Court  held,  that  if  it  had  been  waived 
as  to  the  firft  a£lion^  it  would  have  been  waived  as  to  the 
fecond  alfo. 


4.     Newton  verfus  Rowland. 

[Mich.  1 1  Will.  3.  B.  R.  Rot.  197.     i  Ld.  Rtym.  533.  S.  C] 

Privilege  of  at-  jNDEB.  ajfumpfu  for  TOO  /.  againft  the  defendant  as  ex- 
pieadcd^'by^Hf '  ecutor  J  hc  pleaded  in  abatement  he  was  an  attorney 

fuedts  executor,  of  the  Cemmon  Pleas,  and  prayed  his  privilege,  but  was 
and  over -ruled,  ruled  ^o  ahfwer  ovcr ;  for  his  privilege  extends  only  to  ac- 
Poft?>  Nov  68.  ^*®"*  brought  againft  hxm  in  his  own  right.  Vide  Hob.  1 77. 
%  LiU.  370.  An  attorney  was  fued  as  adminiftrator ;  he  pleaded  in 
**  R^  3*9-  abatement  that  he  was  an  attorney  de  C.  B.  and  a  rejpon-^ 
H.  1.  ^Caitt  ^^^  oujler  awarded. 
B.  R.  316.  S.C    Poft.  pi  iS. 

^.     Weft  ve?fus  Sutton. 
tPafchx,  I  Ann.  B.R.    2  Ld.  Raym.  S53.  S.C] 

Plea,  alien  ene-  A  Scire  fccics  was  brought  on  a  judgment  in  affize,  fof 
Where  the  re-  "^  ^^  ofEce  of  marflial  J  the  defendant  pleaded  in  abate-^ 
pi'rcation  muft     mcut^  that  the  plaintiff  was  an  alien  enemy  ;  £^  hoc^  l^c. 

6  Plaintiff 


abatement  2 

FlalntifT  replied  he  was  a  fubje£^  born,  fc.  at  fuch  a  place  conclude  al  ^*s, 

in  England.     Et  hoc  paratus  eft  verificare  :  Defendant  de-  ^em^t  "vWt 

murred.     Et  per  Holt  C.  J.    The  plaintiff  fhould  have  Mod.  Cafet  57, 

concluded  to  the  country)  for  where  aliennee  is  pleaded  9'-  ^*r.$lts^• 

in  abatement,  it  is  triable  where  the  writ  is  brought ;  for  ^  ^ J*   q^^^ 

which  reafon  the  replication  muft  conclude  to  the  coun-  126.  Dyeri2r#. 

try.     Aliter  where  aliennee  is  pleaded  in  bar,  therefore  P^-  »4«    Holt  3. 

in  that  cafe  the  replication  muft  conclude^  Et  hoc  paratus  *'  ^* 

ejl  verificare. 

2.Thi8  cannot  be  pleaded  in  abatement  to  the  y2tV^^^iritf/i  Matter  of  dlft. 

becaufe  it  was  pleadable  in  abatejment  to  the  affize :  He  ^I'^t'^**!,^^^ 

(hall  not  difable  the  plaintiff  from  having  execution,  fince  ^^dcd  to  the 

he  admitted  him  able  to  have  judgment  (a).    lieo  confiderat.  a^on^ooc  plead. 

'Jl-odreJ^deat.         .  ^"f-J^^ 

I  Sid.  i8a.    Poft.4«  174*   Cumb.86,  3ix.    Cro.  EL  183.  pU  7,  575.  pi.  so.  Co.LiL  303. 
Rep.  B.  R.  lefnp.  Hard.  133. 

(a)     Vi.  ace.  Convp.  720. 

6.   Brookes  verfus  Stroud.  [  3  ] 

[Pafchas,  1  Ann.  B.  R.    Far.  39.  S.  C] 

nnWO  executors  fued,  and  fct  forth  to  be  executors,  ^^^^  ^1  ^^ 
^      and  that  they  thcmfclves  proved  the  wiU ;  but  upon  ^njo^^Jf, 
the  probate  fct  forth,  it  appeared  that  only  one  proved  the  held  well,  Poft 
will:  Defendant  pleaded  this  in  abatement;  fed  rej^on-^  3"»3i7.  "E»J. 
deas  oufter  awarded,  for  both  have  the  right  in  them,  and  J^o^^a^Saund.'^ 
he  that  did  not  prove  may  come  in  when  he  pleafes,  but  fti3.   9  Co.  37. 
cannot  refufe  durins;  the  life  of  him  that  has  proved.  ••  ^  *  ^®*:  ^«P' 

°    .  ^  176.     Swiab.     . 

^S8.    Br.  Executor  1179  i68.     Plowd.  184.  b.    Wentw.  59,  6o.    i  Rol.  907*  ^^o*  ^*  9*v 
Dyer  i^.  pj.  41, 


7*   Smith  verfus  Villars. 

[Trin.  1  Ann.  B.  R.     Far.  38.  S.  C] 

T/'JLLAR  S  was  arretted  as  J.  Vil/ars,  Armiger^  and  pre-  In  c:»il  aftlorn 

^        tended  himfelf  to  be  Earl  of  Buckingham ;  and  upon  J°f  Tf  i'^Z-n 

,  ri.  1  1      n        I  r  '    \^   '\  r  defendant  tojoia 

a  motion  the  queltion  was,  how  he  ihould  put  m  bail  10  as  in  recognizaoce 

not  to  eftop  him.     Et  per  Cur.     He  need  not  join  in  the  of  bail,' and  in 

recognizance,  and  then  there  is  nothing  to  eftop  him  :  In  Sif^nfrd  with** 

civil  a£tions  the  defendant  is  not  of  neceflity  to  be  joined  by  the  Court, 

in  recognizance,  as  in  criminal ;  and  even  there  upon  mo-  Poft- 47.  Cum- 

tion  we  allowed  the  Earl  of  Banbury^  upon  an  indiftment,  .saik/i?^ 

not  to  join  in  a  recognizance,  but  to  find  others  who  gave  6  Mod.  80, 303, 
bail  for  him,  by  the  name  of  G.  Ktrotules^  Efqj  for  their  afl:"  3  ^»s6.  p.  i^» 

could  not  conclude  him»  •  '   * 

B  % 


atatemctit* 


8.     Crofs  verftis  Bilfon, 

[Hill.  2  Ann.    Intratur  Trin.  2  Ann    Rot.  146.    2  Ld.  Raynf 
101 6.  S.  C.  quod  *vUe,     Pleadings.  Lilly's  Kncries,  351.J 


Rep'cv-n,  p^fa, 
IVilal  in  autcr 
lieu,  cuiiCluded 


jjSr  replevin  the  plaintiff  declared  fot  takifig  his  mnrc 
•*      apud  H,  in  quodam  loco  ibidem  vccat.  the  King's  High- 
'prr.'jud""&  re^    way  i  defendant  lunit  iff  dtfettdu  vim  tif  injur,  ifc.     Et  ui 
torn.  Jcid  ill,       hallivuSy  IS/C,  bene  co^f^nofcit  captionim  equa prad.  in qucdam  lo» 
^'inbar'*'*'^"  '^  '^'''  ^^^^  •^'"g's  Highway,   's^jujle,  isfc.  quia  it  was  the 
6  Mod.  ic2,       freehold  of  my  I^rd  Lemjler^  i^c.  abfque  hocj  thathe  took 
'03-    ^=**-  S5»    the  mare  in  the  place  caficd  the  King's  Highway  ;  et  hoc^ 
479*   CM?.        ^^*  undepd,  judicium  ts*  rctorn.  equa  prad.     Plaintiff  re- 
on  Dif.  150.       plies,  JujL  cognofcere  non  debet  quia  die,   quod  cepit  equnvt 
prod,  in  loco  voeat.  the  Kii^g'd  Highway,  J^  boc  pet.  quod  in^ 
quiraiur  per  patrinm  ;  defendant  demurs,  and  therein  con- 
cludes, Rt  ut  prius  pet,  judic.  k^  quod  tiarr.  prad.  cajfetur* 
Plaintiff  joins  in  demurrer. 
J  I.CT.  311.  Per  Cur,   i.  This  plea  or  cognizance  concludes  in  bar  9 

I  L'jt.  34,  35.  {or pet.  judicium  l^  retorn:  was  in  bar  at  common  law,  da-* 
3  Lt?.  a^i.        nijiges  are  only  by  the  Stat.  7  H.  8.  r.  4.  21  H*  8.  c.  14. 
Before  the  judgment  was  only  to  have  a  retofn.     Ami 
PriJ'al  in  autcr  lieu  is  but  matter  in  abatement,  which  can- 
Show.  4,  155.    not  be  pleaded  in  bar;  and  the  conclufion  is  upon  tlie 

whole  matter. 
r  4  1  2.  If  the  dcnrurrcr  tvas  in  abatement,  then  it  was  a 

MKKv.  155,25c.  difcontinuance,  and  the  plaintiff  might  take  judgment  > 
3  Wod.  **»•  ^'^  but  neverthclefs  he  was  not  bound  to  do  it,  and  therefore 
a  difccnc-imancc  had  his  election,  and  might  join  in  dumurrer;  and  the 
by  hisdcmuirer,  Court  upon  this  joinder  (hall  give  him  judgment  in  bar  ; 
Sr'°'u^*IIint  ^^^  ^'^^  Court  is  not  hitiderrd  by  the  conclufion  of  the  de- 
orj!mindcmur-  murrcr  in  abatement  to  give  judgment,  as  of  right  they 
rer.   1  Sid.  I'^r).  ought,  upon  the  whole  record. 

^*':  97>  «»4*  J,  This  demurrer  might  be  taken  for  a  demurrer  in  bar^ 
Poft.  179, 1*80.  becaufe  it  concludes  ut  prius'pet.  judicium  ^5*  quod^  k^ct 
Comb.  306,^23.  and  the  Coiirt  will  rcjeft  the  (^  quod^  ^e.  as  being  idle 
♦  slljj'  tui  ^^^  repugnant.  Judgment  pro  quer.  after  fevcral  mo- 
s.  C.         *      tibns  and  debates.     Peifgelly  pro  quer.  Salkeldpro  def. 


9.    Ode  veffiis  Norcliffe. 

[Mich,  i;  Ann.  B.  R.    2  Ld.  Raym.  899.  S.  C.  not  S.  P.] 

Replication  to      pLEA  thafhc  was  attorney  de  C.  B.  and  ought  not  to  be 
Sl^/nt")t'for  fu^d  ^''*^'  ^^^'^^  cctifenfu:    Plaintiff  replied,  he  cid 

want  of  venue,     confent  and  laid  not  a  venue  where,  and  therefore  bad.- 

Wit  Record,       Pf.y  Cur. 

Pi.ft.  7^7- 

Far.  97*  S.  C.  in  totidcm  verbis* 


5lbatement  4 

10.     Haywood  verfus  Davies  &  al. 

[Mich.  1  Ann.  B.  R.     Rot.  344.     Farreflcy  104.  S  C] 

^T^RESPASS  verfus  A.  &  B.  for  taking  a  pail  of  water  Defendant  caq*. 
-■'    out  of  the  plaintifPs  well  5  A.lff  B.  pleaded  in  abate-  "°^  P'"^  '" 

^iri  •  .»!  %  »     'if     e  abatement  te- 

ment  that  B.  was  tenant  m  common  with  the  plamtiiF  of  nancy  in  com- 
the  faid  well ;  plaintiff  replied  he  was  fole  feized,  ahfque  n»-^n  in  himfdf, 
Aor,  that  he  was  tenant  in  common  with  the  defendant  B.  g^^^"  ^^"'*" 
JtV  de  hoc pon.  fit  fuper  patrlam.     To  this  it  was  demurred,  Cro.  El.  ss^ 
and  a  refpondeas  ottfter  awarded  5    it  was  agreed  that  in  » ?alk.  708. 
trefpafs  the  defendant  cannot  plead  in  abatement,  that  J^^'^sif  J^'lh^ 
himfelf  is  tenant  in  common  with  the  plai(itiff,  becaufe  he  child's  Cafe, 
may  give  it  in  evidence ;  but  on  the  other  fide,  he  may  Where  traverft 
plead  that  another  is  tenant  in  common  with  the  plaintiff,  witjTawmMt^ 
for  that  will  not  prove  him  Not  guilty  :  But  the  point  in-  and-whc^  to  the 
Cftcd  on  was.  Whether  the  plaintiff  (hould  not  have  con-  country.  Ante ». 
eluded  his  ahfque  hoc  with  an  averment ;  And  the  Court  Co^'ut  I'll":^ 
feemed  to  think  that  where  an  abfque  hoc  comprifes  the  a  Roi.  Rep.  63. 
whole  matter  generally,  as  abfque  tali  caufa^  it  may  con-  *  *^^^»  77^« 
elude  to"  de  hoc  pon.  fe  fuper  patriam  (a),  but  where  it  only 
travcrfes  a  particular  matter,  as  ahfque  tali  nvarrantOy   iffc. 
it  ought  to  be  averred  ;  but  the  Chief  Juftice  thought  not 
this  fuch  a  particular  matter  as  need  be  averred,  for  it  is  to 
maintain    his  writ.      Vide   Dy.  333,  353.       i  BrownU 
1  Lev.  261.     2  Keb.  380. 

{a)     R.  Doug.  95.    Vi.  Str.  871.     1  Burr.  J17.  .  J)oup.  429.  (413)  note  1. 

1 1.    [Michaelmas,  1  AnW^  B.  R.] 

T  ]PON  a  refpcndeas  cufter^  the  defendant  pleads  the  ge- 
^  ncral  iffue  ;  the  plaintiff  fliall  fign  judgment  if  the 
defendant's  attorney  on  re-delivering  back  a  copy  of  the  f  5  1 

iffuc  will  not  pay  for  it  •,  and  it  feems  the  old  courfe  was.  Far.  51.  ^  .^ 
to  deliver  in  a  copy  of  the  whole  record  ;  viz.  the  dccla* 
ration,  plea  in  abatement,  i2fc.  and  iffuc  5  but  the  Court   •     .   • 
made  a  rule  for  the  future  that  a  copy  of  the  narr.  and 
iffuc  fhould  only  be  paid  for.     Per  Cur^ 

12,     Prefgrave  verfits  Saunders.  s.c^^H^JTjel! 

[Mich.  2  Ann.  B.  K.     Iniratur  Mich,  i  Ann.  Rot.  467.]       *g"'f  "J""* 

nEPLEVIK  for  fcveral  goods  taken  in  a  chamber  in  Replcrin ;  pro- 
-**•      Dn*ereuX'Cjurt ;    defendant  pleaded  a6lio  non  quia  ^^^\  ^^V'^rj"" 
die  quoad  fuch  and  fuch,  propvleias  eorum  fuit  ipft  def.  ahf  either  in  bar  9f 
que  boc^  That  the  propcrrv  of  them  was  in  the  plaintiff,  tff  abacement^  at 
'  B  3  A^ 


5  abatement. 

cleaion.  V^^'  hoc  paratus  ifi  vertficare  ;  (ff  quoad  others  dtcit  qucd  pn^pri^ 
Outh,^T%  ^'^  ^^  eorum/uit  in  quodam  Richardo  Frith ^  abfque  hocy  quod 
Mod.'cales  69,  fuit  qufrenti^  &  hoc  paratus  eji  verijicare.  Unde  pet.  judic. 
'03.  Ji  prod*  qiit^.  oBionem  fuam  habere  debeat,  isfc.   pet,  etiam 

ritorn.  honorumy  tstc*  cum  dampnis^  is^c.  Upon  demurrer 
Mr.  Ward  obje&ed,  that  property  in  a  ftranger  ought  to  be 
pleaded  in  abatement^  and  not  in  bar.  Cur.  contra :  It  has 
been  adjudged  otherwife,  and  the  law  is  otherwifc,  for  it 
utterly  deftroys  the  plaintiflTs  adion  :  and,  whether  the  de- 
fendant or  a  ftranger  hayc  the  property,  it  is  all  one  to  the 
plaintidT  fince  he  has  it  no^.  Vide  3 1  H.  6.  1  a.  39  H.  d. 
35.     a  Lev.  92.     I  Vcn.  249  {a). 

(a)     D.  ace.  Comynst  247. 


13.     Earl  of  Banbury  v^rfus  Wood. 

[Mich.  2  Ann.  B.  R.  Rot.  398.     2  Ld.  Raym.  987.  S.  C] 


Vide  Record, 


1 N  a  homine  replegiando  defendant  appeared  and  pleaded 
rSi^^^sV  *^  abatement,  that  there  is  no  addition  of  place,  vill, 

%  Ld.  Raym.  Or  haoilet :  Plaintiff  demurred ;  for  replevin  is  not  vi  is^ 
s'TvS.C,  armir,  and  in  anions  vi  far  armis  procefs  of  outlawry  lay 
lfoit4i.*^  only,  and  no  addition  is  neceflary  where  fuch  procefs  lay 
Wane  of  addi-  not  I  And  the  25  £.  3.  r.  17*  does  not  extend  to  replevin, 
^^°^****|/j;  Et  per  Cur.  Procefs  of  outlawry  lies  in  replevin,  and  the 
«do.  fti^!r  king  may  have  a  fine.  T.  25 -fif.  6.  6.  2  jRo.  805.  «./.  i 
66|.  Cio.  El.  If^.  X28.  i.  Pb.  228.  N.  Br.  220.  H.  But  this  is  not  by 
?  I  ?"^U  common  law  nor  upon  the  original;  but  the  ftatute  of 
[ott  ^ea  in''~  £dw.  3.  gives  the  exigent,  and  that  is  upon  ihcpiuries  re- 
icpl.  by  ftatnte  tumed ;  for  the  original  is  vicountiel,  and  is  determined  : 
of  E.  3.  rpj^^  words  of  the  ftatute  of  H.  5.  arc.  In  every  original  in 

aBions  perfonal  whereon  procefs  of  exigent  lies^  iffc.  That 
Original  in  fh-   Ibitute  18  conftrucd  ftridUy.   And  an  afiize  of  novel  dijfeifin 

S^sSchcri!  '^  ."^^  ^*^*^  *^*  ^^^g'*  *^  "^^"g  *^"  ^*^^  *  '"^"^  >  ^'"^ 
ginaiattKeCoort  exigent  lics,  bccaufe  it  is  a  mixed  a^iion.    So  here  it  mud 
fTOceedi  apon.    be  fuch  an  original  as  the  Court  does  proceed  upon,  net 
fuch  an  original  as  is  determined ;  for  the  Court  docs  not 
proceed  upon  that:  In  this  cafe  the  original  replevin  is  r/- 
countieif  and  the  Court  proceeds  upon  the  pluries ;  there- 
fore the  firft  replevin  needs  no  addition  within  the  ftatute  j 
r  g  1  and  where  the  firft  writ  is  without  addition,  it  cannot  be 

wheit  ooepre.  ncceiTary  in  the  fecond;  nay,  it  is  fo  far  from  that,  that 
crfs  is  grounded  the  infcrting  fuch  an  addition  would  vitiate  the  fecond 
onanodjcf,  the    ^^^     f^j.  ^j^grc  any  M'rit  or  procefs  is  founded  upon  a  for- 

Httrr  mutt  pur-  •^n.rir  ■  r^ 

fue  the  former  mcr,  It  muit  purfue  the  former,  and  caTinot  vary  •  htper 
cuaiy.    Mod,   P(ywel^    An  addition  was  never  fcen  in  a  writ  de  botiiinf 

Noy  135- 
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14.     Lett  verfus  Mills.  6.c!^Vu. 

[HiU.  lAnn.  B.R.l  Ray m.  1^14. 

'•  •*  by  the  nanr-e 

r\EFEND  ANT  pleaded  in  abatement  quod  fu/apttirdj^  Wea,  qu^id  f.if- 
''^     nem  mUitarem  l^  jam  miles  extflit ;  and  upon  demur-  cepit  ordincm 
rer  it  was  held,  firft,  That  quod  fufapit  ordincm  mUitarem.  »''»'t»«»»  ««• 

c-.^  '  '  ^    r  -^  -^    ^ ,1-        ,  .  Matter  that  coo- 

CTr.  was  a  very  proper  way  of  expreilmg  he  was  made  a  ccnw  the  perfoa 
knight.     V.    Statute  de  militibus  ;   and  that  miles  without  need  not  be 
addition  is  a  knight  bachelor.     2.  That  there  needs  no  ^^^^^^^* 
venue  where  he  was  dubbed ;  for  any  thing  that  concerns  5"Mod.  3x0 
his  perfon  (hall  be  tried  where  the  aftion  is  laid  (a).     Yet 
at  lad  a  refpondeas  oujiir  was  awarded,  qma  not  faid  he  was 
knight  before,  or  at  the  time  of  the  bill  exhibited, 

(ij)     Vi.  2  Ld.  Ray.  1504.     Str.  77 j. 

ic.     Holman  vrryf//  Walden,  cModnc.by 

J  J  the  name  of 

[Hill.  2  Ann.  B.  R.     2  Ld.  Raym.  101  c.  S,  C.]  WaldenTer.Kol^ 

*•  /  ^  J  naan  225.    Holt 

4929  563.  s.  c* 
j4CTI0N  of  the  cafe  was  brought  for  words  agatnft  Mifoomcr 
"^    Benjamin  JValden ;  defendant  pleaded  in  abatement  pleaded. 
Ibat  he  was  baptized  by  the  name  of  JtAn,  l^per  nomen  isf  T"'"^' ?^*?, 
cognomen  de  John  Jr  olden  femper^  CSTf .  cognttus  Gr  vocatusfu^  u  the  point  of 
ijfety  abfque  koe^  that  he  was  called  or  known  by  the-  name  the  plea.    But 
andfurnamc  of  Benjamin  Waldens  plaintiff  rcpUcd,  He  ^i^JJcmtrt 
was  called  and  known  by  the  name  and  fumame  of  Ben^  ut  matoki, 
jamin  JValden  ;  CsT  hoc  petit  quod  inquiratur  per  patriam  : 
Defendant  demurred,  and  it  was  urged  tliat  the  material 
part  of  the  plea  was  the  name  of  baptifm,  and  that  he 
could  not  have  axu>ther  name ;  and  that  the  traverfe  was 
needlefs  and  fmolousi  and  the  matter  precedent  was  the 
fubftance  of  the  plea :  To  this  opinion  P0tc;r/Juftice  at  firft 
inclined  ;  but  at  laft  a  refponJios  oufter  was  awarded  per 
tot.  Curiam:  fox  per  Holt  C,  J.  one  may  have  a  nomen  ft 
cognomen  that  never  was  baptized|  and  dioufimds  in  fad^ 
have :  Alfo  one  may  be  baptized  by  the  name  of  A.  and  » ^^*  ?•  >• 
be  confirmed  by  the  name  of  B-  as  Sir  Francis  Gaud^  was ;  ^^moJ^i^!^* 
not  that  he  thought  the  firft  name  ceafed.    Alfo  he  thought  Cro.  £1.  897. 
it  would  not  be  a  fufficient  anfwer  for  the  defendant  to  fay  »  S'^'^'.  ^** 
he  was  baptized  by  the  name  of  A.  without  averring  alfo,  \^^  Fa^i5*,i8. 
that  he  was  ever  called  and  known  by  that  name:  But  2Saik.45iy$T2! 
t'lippofing  it  had  been  a  fufficient  anfwer  without  more,  Poft.  50.  6Co» 
yet  laying  he  was  baptized,  &c.  was  no  more  than  induce-  JJj^  ^^^^  ^V^. 
mcnt,  which  is  waived  by  the  traverfe  j  fo  that  the  effe£l  [Rep.  b.r/ 
of  the  plea  is,  that  the  defendant  was  never  called  by  the  ^^P*  ^^^^r 
pame  of  A.  B.  and  the  Chief  JuiUce  faid  that  the  traverfe  *    '-* 
was  materia],  and  likcwifc  the  inducement.     Jud.  quod  re^ 
Jpand. 

P4 


7  abatement 

6  Mod.  198.  16.     Lepiot  vcrftis  Browne. 

"***'  ^'-  [Hill.  2  Ann   B.  R.  S.C  ] 

alnft.670.  Ad-  ^NE  brought  up  by  Lihus  corpus^  and  //;  cufJcd.  w.u, 
S!.!i^bw"b"sc.  "^'^^  dccJarcci  agaiiift  by  tlie  name  of  J.  Jti.  tie  D.  i^ 

rior  and  Junior,  c/i^od.  Mat.  Defendant  pleaded  in  abatement,  that  his  fa- 
yhcrc  noadJi-  tlier  Hvcd  in  D.  Hkcwife,  and  that  his  name  was  yi.  B.  and 
imcndVd  prima  ^^  becaufc  there  was  no  addition  pet.  Jud.  de  billa ;  and  it 
facie.  Hub.  330.  was  uTged,  that  though  this  be  by  bill,  and  not  within  the 
-Any  matter  that  ftatutc  of  additions,  yct  by  common  law  there  ought  to  be 
v«ibn  m^".'*'*'  a"  addition  to  diftinguifli  father  and  fun,  viz.  junior  and 
aduicioo  of  Se.  Junior ;  and  if  the  fon  be  fucd,  there  ought  to  be  an  addi- 
nior  and  Junior   tion ;  aliter  if  the  father.     Vide  RajL  310.     3  H.6.  54. 

not  nccelfary.  '  tt   ^  t  r  t>    ir  Zr 

styi.394.  2R0I.  55-    37  H'  6-  29-  *•  «•  4  -E-  3-  3^-     ^  it.  3.  50.     21  //. 

Rep,  a25,  6.  26.  ^.     5  ^.  4.  25.  Per  Hclt  C.  J.     If  father  and  fon 

are  both  called  A.  B.  by  naming  A.  B.  the  father  prima  fti^ 
c:e  (hall  be  intended*;  butif  a  dcvifc  were  to  A.  B.  and  the 
devifor  did  not  know  the  father,  it  would  gp  to  the  fon  ; 
Suppofe  one  deals  with  the  fon,  and  knows  nothing  of  the 
father,  muft  he  bring  his  aftion  v.  A.  B.  Junior  f*  If  this 
had  been  an  original,  and  the  father  and  fon  had  lived  in 
different  counties,  there  had  been  no  need  of  this  additioy  ; 
but  this  is  an  action  v.  A,  B.  in  cujiod.  mar.  you  mull  Ihew 
there  is  A.  B,  the  father  in  c:t/hd.  viar.  too.  Judgment 
quod  rej^ond.  oujler  nift. 

6Mod.  225.  1%     Linch  verftis  Hocke. 

3D.  217.  p. 2.  [M:ch.  3  Ann.  B.  R.] 

^68.  p.  5.  -   Woman  was  arretted  by  name  of  Ali/jors,  and  gave  a 

t« meftlnd*^"  bail-bond  to  the  {he^iiF  by  that  name.     £t  per  Cur. 

bail  bond  given  ^f  o^^  bc  arretted  by  a  wrong  name,  and  brought  into 

byawrongname,  Court,  hc  may  plead  mlfuomer  ;  and  whatever  a  bail-bond 

minic^mc?.^''ua  "^^y  do  in  other  cafes,  in  cafe  of  7i  feme  cover tj  flic  may 

jerfon  bir.ds  plead,  it  Cannot  eftop  lier ;  for  (he  may  plead  ugh  ejl  fac-^ 

bimicifin  a  bond  turn;  per  Cur,     Et  per  Cur.  eodem  terniino  in  another  cafe 

hrirert?TfeT'i  *^  ^?s  ^^^^^»  If  ^'  i^»'C  ^ond  by  name  of  B.  and  he  is  ac 
fay  ii  is  noc  his  cordingly  fued  by  that  name  ot  B.  he  may  plead  mifnomcr, 
'i.^^-  '  *^^"^'  and  the  other  may  reply  that  hc  made  the  bond  by  the 
1,2*^ -/s:*y.  187!  ranjc  of  JS.  and  eftop  him  by  demanding  judgmtnt,  if 
i.Vw'*95  ^'oj.  againft  his  own  deed  he  fliall  be  admitted  to  fay  his  name 
Cafts  ^8, 22  s.  is  A.  and  then  he  may  rejoin  ai;d  f.iy  that  he  made  no  fuch 
311.  41. 1C4.  j^.^,j  .  2,^ti  this  he  mult  do  without  oyer,  for  ii  he  pray 
oyer,  he  admits  his  name  to  be  B. 

18.    Lawrence  vcrfiis  Martin. 

[Mill.  4r\nn.  B.R.] 
FefFr>n<?ea?  ruf-    j^  N  attorney  was  fucd  .IS  ndnunittratcr;  »ic  pleadtd  in 
^J^niz^.'^'iU'.  ^  ^      abatement,  that  he  w.is  an  attcriicy  cU  C.  B.  and  \ 
**y-  533-  rcf^orJcus  cujjer  awarded.     No:a  upon  a  fcjy,udeds  oujl.r^ 
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no  notice  need  be  given  •£  it  5  for  the  defendant  is  fup-  *'R»I'  275* 

pofed  to  be  attending  uponliiscaufc  in  the  paper,  to  main-  "•^-    "''^H^* 
tahi  hib  plcu.     M.  3.  Jn.  Jt.  R.  per  Holt  C.  J.  *   ^ 

10.    Stroud  verfus  Lady  Gerrard.  \  vMcUccorji 

[N4ich.  6  Ann.  B.  R.     Intratur  Mich.  5  Ann.  4? 91] 

-ASSUMPSIT  for  work  done  verfus  £/iz.  Gefrard;  Mifnomerapm 

*^     defendant  pleads  in  abatement  her  name  was  Ho^  ^^^-  ***'*  ^*«^» 

tf9rla^  and  not  £/i2,  Plaintift'  replies  quod  impofuit  commune  HonorTa    QucJd 

balUutn  p^r  nomen  Eliz.  and  prays  judgment  if  flie  fliall  fay  per  nomcn  iiiu4 

her  name  is  not  EHz.     Et  per  Cur.  "fo^^tiij'  *"' 

The  putting  in  bail  is  the  aci  of  the  Court  and  not  of  the  stvi"j?7,  ilnft. 

party,  and  therefore  cannot  cllop  her  5  but  the  defendant  670,    byn-  8^,. 

appearing  by  that  name  may  eftop  himfelf ;  and  bail  is  an  ^  ^^o^L Abr. ;»©. 

appearance  as  well  as  bail.     i3ut  then  it  ought  to  be  pleaded  *  ' 

as  an  appearance,  if  the  plaintiff  will  make  ufe  of  that  as 
an  eftoppel.  In  debt  on  a  bail-bond,  if  the  defendant  has 
put  in  common  bail,  he  cannot  plead  he  has  put  in  com- 
mon bail,  but  compcruit  ad  dtem ;  for  he  mud  plead  accords 
ing  to  the  operation  things  have  in  law, 

20.     Hetherington  ^^f/j^/j"  Reynolds. 

[Mich,  6  Ann.  B.  R.] 

A  N  aftion  of  debt  was  brought  againft  the  defendant  as  Habns  corpn, 

•^^     a  femefole.  in  the  palace-court  after  appearance  .uid  "'^"."ii.*=  ^"" 

plea  pleaded  flic  married,  and  then  removes -the  caufe  ;/;  Court  ccmmcn- 

B,  R.  per  habeas  corpus;  and   here  the  plaintiff  declares  "d,  picAdabiein 

againft  her  in  cuflod,  mar.     Defendant  pleaded  in  abate-  ^''''j*!'^";^ *•"  ^i*« 

_  •/.  ,  r     I         1    i  >uj)enor  Court 

mpn|tj  the  was  married  at  the  time  of  the  habeas  corpus  jrtter  removai. 

fued  out ;  and  ruled  a  good  plea  {a)  \  for  here  the  pro-  ^"'  «>"  moving 

ccedings  are  de  novo^  and  the  Court  takes  no  notice  of  the  jj*ty\,^hab!  co*- 

proccedings  below,  or  of  what  preceded  the  habeas  carpus  ;  pus,  Court  will 

but  the  courfe  in  fuch  cafe  is  to  move  the  matter  to  the  8»=»"^  proccdca- 

Court  upon  the  return  of  tlie  habeas  cotpuSy  and  the  Court  ^Jj,  ^o^'^'at!' 

will  grant  7i  procedendo  ;  for  though   a  habeas  corpus  be   a  Car.  104.  Rrp. 

writ  of  right,  yet  where  it  is  to  ubaic  a  rightful  luit,  the  '^•Q;.»4a-  ^-^^ 
Ccurt  may  rcfulc  it. 

[a)     R.conirsLjjanics,  355. 

21.     [Michaelmas,  6  Ann.  B.  R.] 

J?  JKCTMENTIM  in  Dcvzjjffslre  to  b::  tried  at  E:^i^  Htith  of  df, 

•^    Ur  :  thc'dcfcndant  died  the  c1;iy  before  i!:'j  aill-cs  be-  ':"'"'''  ^'f^"" 

grin  at  E  \tjr,  ;.nd  upon  a  tnal  en  lull  vv:dvi!Cf,  vcrditt  jiv,  .;oiu.-e4i 

pro 


8  +  account 

^V^^  '^l^cm.  ^'^^  ^'^^'  *"^  'iioti^n  in  arrcft  of  judgment.  Et  per  Cur. 
rairiic:i-di/iti»  Firll,  the  death  of  either  party  before  the  aflizes  is  not  re- 
aided,  mcdied  by  the  ftatute  :  but  if  thtf  party  dies  after  the  af- 
\  sld^'  r?!  ^^^^  begins,  though  the  trial  be  after  his  death,  that  \% 
Fv!  39.^  An-  within  the  remedy  of  the  ftatute ;  for  the  aflizes  is  but  one 
lirwT  ^7.  day  in  law :  and  this  is  a  remedial  law,  and  (hall  be  con- 
[  9  ]  ftrued  favourably.  2.  The  Court  held  that  iu  this  cafe 
u  Mod.  142.  it  was  in  their  difcretion,  whether  they  would  upon  mo- 
*^ui* »--.  '*^"  vcx^^  judgment,  or  put  the  party  to  a  writ  of  error  : 
1  Vent.  235.  accordingly  they  refufed  to  arreft  the  judgment,  and  the 
I  Mod.  6.  party  was  put  to  his  writ  of  error,  that  the  point  might  be 
put  io  iflue  and  tried  by  a  jury. 

AVtf.  Where  one  has  two  cauies  ofaflion,  and,  of  bisov^m  (hewing*  has 
no  other  remedy  for  one  of  them*  the  fuic  (hall  abate  only  fo  far  as  the  writ  is 
abateable;  but  if  he  may  have  another  writ  fcr  (he  w^iolej  it  (hall  abate  eiv. 
tircly.      Cafes  Temp*  Ld.  Hard*wicki  373* 


:accottnt. 


X.     Wilkin  verfus  Wilkin, 
[Hill.  2W.&M.B.R.] 

©•WCT71.  Af.  jSSUMPSTTf  and  declares,  that  the  defendant  in^ 
ft^OTi'  JS^s  in  tending  to  go  beyond  fea,  he  delivered  him  a  box 

aiotenient,  that  ^^^  goods,  which  the  defendant  promifed  to  difpofe  of  foe 
ke  was  baiiitfy  him,  and  to  give  him  an  account  thereof  at  his  return. 
•^'h?*trwHn6  Defendant  pleaded  in  abatement,  he  was  the  plaintifPs 
fcccvnt.  wbere  bailiff,  and  merchandized  the  faid  goods,  and  that  he 
cxprefs  promifc  ought  to  bring  account,  and  not  an  afiion  on  the  cafe  ; 
^M«*wdUs  ^^'^  allocatur  i  for  the  a£lion  being  grounded  on  an  cxr 
account.  Cvth.  prcfs  promife,  affumpfit  lies  as  weh  ;\s  account,  and  the 
89.  Dycr2c.  plaintiff  has  his  elc£lioi^.  Wy^>  the  objeftion  was,  tha^ 
I  Rol.Rep.  <2.  *"  account  againit  the  defendant  as  bailiff,  he  would  have 
Mod.  Cafes,  Ac  allowances,  k^c.  Et  per  Holt :  There  is  fome  inconve- 
3^3-  ^™'**  nience  in  giving  a  long  rambling  account  in  evidence  to  ^ 
Jiolt6.'  4  Re-,  j^^y  •  ^"^  wherever  one  afts  as  bailiff,  he  promifcs  to  reu-g 
93*  ^cir  account,     ^ud.pro  qucr» 


Man  m  General.  9 

2.     Poulter  verfu^  Cornwall. 

[Trin.  5  Ann.  B.R.] 

/NDEBIT.  affumpftt  for  money  received  ai  computan-  Cm.  ii.  644. 
dum.     Verdica/>r^  quer.  and  moved  in  arreftof  judg-  '  ^°"*'^*^q^ 
mcnt,  that  this  aftion  did  not  he,  but  account :  For  if  a  Hob.  209.    in- 
man  receives  money  to  a  fpecial  purpofe,  as  to  account,  or  debit.  aOump- 
to  merchandize,  it  is  not  to  be  demanded  of  the  party  as  a  ^ Ji^veU^dwin- 
duty,  *till  he  has  negleftcd,  or  refufed  to  apply  it  accord-  patandum. 
ing  to  the  truft  under  virhich  he  received  it :  and  the  de-  Aided  by  vcr- 
claration  muft  fhew  a  mifapplication,  or  breach  of  truft.  CaS'M  230^^5.  C, 
Et  per  Cur.  The  verdift  has  aided  this  declaration,  for  it 
muft  be  intended  there  was  proof  to  the  jury,  that  the  de- 
fendant refufed  to  account,  or  had  done  fomewhat  elfe 
(hat  rendered  him  an  abfolute  debtor. 


Action  in  General,  [  lo  ] 


I.     Rogers  verfiis  Cook. 

[Trin.  4W.  &M.  B.R.] 

T  T  Brought  an  a£bion  as  adminiftrator  to  A,  and  dc-  Carth.  1^5.8.0. 
•"•  clared  on  an  indebitatus  ajfumpfit  to  A.  and  an  inft^  uonlb 'idmin  f' 
tmil  computaffet  between  plaintiff  and  defendant  for  money  xxr.ot!  *ind'rbi- 
due  to  the  plaintiff  himfelf.  Upon  demurrer  the  declara-  tatus  afrumpfit 
tion  was  held  ill;  for  the  plaintiff  in  one  aftion  cannot  l^fi[|[^f JIJj;^ ^"^ 
profecute  his  own  right  and  another's :  and  the  rcafon  is,  t"ff«  for^mirt'^ 
becaufe  the  cofts  to  be  recovered  are  entire,  and  then  the  ^^'^  f©  *dmmif- 
plaintiff  can  never  diftinguifti  how  much  he  is  to  have  as  ^^^j^^*"'  "^si°k"" 
adminiftrator,  and  how  much  he  is  to  hold  as  his  own  {a).  4  23.    i  Roii. 

Abr.  20.  Cro# 
IKr.  290.  8  Co.  87.  Cro.  Jac.  330.  Ow.  ii.  i  Wilfon  171.  S.  P.  2  Str.  1271.  S.  i*. 
Andr.  358.  S.  P.     Hob.  88.    a  Lev.  27,  i  lo,  228.    Dan.  4.    Show.  366. 

{a)  R.  ac.  upon  judgment  by  default.  6^9.   Tn  an  adlion  again (l  an  executor. 

Hooker  y*i^i Iter,  i  If'ih.  171.    2  Str,  a  count  on  a  promifc  made  by  him  to 

1271.     A:i  executor  may  join  in  the  pay  money  received  as  fuch,  cannot  be' 

fame  declaration  fevcral  counts  for  mo-  joined  with  counts  on  the  promiles  oi 

wty  had  and  received  to  the  ufe  ofihe  ihe  deceafed.     Jennings  v.  N^-jjuiitt.. 

leftator,  ^nd  to  the  ufe  of  the  cjf?cutor  4  T.  R,  347, 


aa 


fttch.     Feir/e  v.  Han?!aj.   3  T.  R^ 


iO 


SHion  in  General 


I'^lrrT"^  -•     ^^^  J^'^^  Dalfton  ver/i/s  Janfon. 

[M.  7  W.3.  B  R.  liiiratur  Pafch.  /Will.  3.  Rot.  242.J 

Affja-ufiton        TiV  a^um[*Jlt  on  the  cuflom  cf  the  realm   and  trover 
llldr^rr  n.!i"*  '»^^"^*^  ^  *'""'■'''  J"'"^^  in  the  fume  dedaration  5  after 

joinablcinacllun  vcrdldl  for  tho  plaintiff  and  entire  damages,  jucigment  was 
agaiuii  cairirr.     arrcftcd  ;  for  the  ajjhmpftt  is  #'.v  tjtwj!  contraclu^  a::d  a  con- 


R^m^  233. 


Su^A^*r^.  ■%  ^^^"^  ^"^  ^^^^  cannot  be  joined  ;  and  in 

J  Ivcbl  ^47^    *  thews  and  H-.pkins^  i  5///.  2^14.  the  judgment  was  arreftcd, 

pi.  45.  870.       ^}jg  record  of  whicli  cafe  Holt  C.  J.  faid  he  had  feen  [k\ 

5  Vrnt.  365.  -^  ^   ' 

«  Kcb.  Xoj.  pi.  5«-     Br.  Joinder  in  Adion,  97.    ic,  11.      3  Krb.  i*4,  276,  20^1,  ?02,  335. 

J  Lev.  99.     1  Vent.  223.     5  MoJ   90.  b.  C.     Ccnb.  333.     5  ba.k.  20^.     CaIojB.H*  73* 
liklcAunce  and  nc(li)(eacc  may  be  joiocd  wiih  uover* 


{h\  In  Dichny.  Clifton^  2  IHis,  319, 
Counts  dating  that  the  plaintiff  was 
owner  of  a  vcffcl,  of  which  lie  employ- 
ed the  defendant  as  mailer,  by  whofe 
negligence  goods  were  loft,  were  held 
well  joined  with  a  count  in  trover.  The 
Court  faid,  that  two  counts  may  be 

ioincd  where  there  is  the  fame  judg- 
nent  oa  both.  Gould  ].  thought  that 
trover  and  cafe  againll  a  carrier  might 
be  joined.  Majl  v.  GooJ/on,  3  Jf'ils. 
348.  Count,  that  defendant  apreed 
plaintiff  fliould  eredi  a  yard  in  his 
cloie,  and  that  when  eredled  .he  ob- 
ftrufted  him  in  the  enjoyment  of  it, 
held  well  joined  with  trover,  being 
both  a£lions  on  the  cafe  for  torts ;  but 
the  teft  fuggeded  in  Dichn  v,  Cliftm 
was  thought  too  laree,  and  not  uni- 
verfally  true,  though  it  may  be  a  good 
rule  among  others  to  try  the  point  by. 
Bro^Mn  V.  Dixon^  I  7*.  R>  274.  A 
count  on  trover  for  a  dog  was  joined 
\vita  others,  Aaiing  that  the  plaintiff 
had  le^t  a  dog  10  the  defendant  to  be 


returned,  which  the  defendant  did  not 
return,  but  detained  ibr  an  unreafon- 
able  time,  until  by  his  carelcffnefs  it 
was  lod,  and  the  declaration  was  upon 
ffccial  demurrer  held  good.  Bulter 
J.  faid,  perhaps  the  rule  of  judging 
whether  two  founts  can  be  joined,  by 
confideriiig  whether  the  fame  jud^men^ 
can  be  given  on  both,  is  not  true  in 
its  extent,  but  by  adJing  another  re- 
quifite  it  is  unlverfally  true  ;  for  ivhere^ 
rver  the  $m.\%  plea  may  he  fUaded^ 
AND  the  %K\iZ  J u D G .*4 E N T  gi<ven  on 
tivo  counts f  they  may  he  joined  in  the 
fame  declaration.  Affumfjit  and  tori 
cannot  be  joined  together,  becaufe  tho 
pleab  to  both  are  not  the  fame.  The 
common  way  of  declaring  ag^inft  a 
carrier  no\v  is  in  afumfjit^  to  which 
trover  cannot  be  joined;  out  if  the 
plaintiff  declare  on  the  cuftom  of  the 
reahn,  a  count  in  trover  may  be  joined  ; 
it  only  depends  on  the  form  of  the  ac- 
tion. /'/.  2  BL  Rep.  8+8.  Gilh.  C, 
^.  7.     Corny  US  i  Action  G, 


3,     Johnfon  verfus  Long, 

[Mich.  IP.  Will.  5.  B.  R.  IntraturTrin.  loWill.  3.  Rot.  763. 
I  Ld.  Riym.  370.  S.  C] 

K-^j.'licnfot  ACTION  fur  If  cajc\  for'f^rcfling  a  nufiince   20  du 

iK- 1  .-cttlca  of'  yi     J^fir.  Defcna.iiii  plc.uicil  a  prior  aclion  brniight  fov 

lyi.pui.ico-  creeling  a  nufancc  20  aii  Mntu^  ami  a  recovery   there- 

■.  T)  loi  i:h:  x^^\k\^  t.1'|I  aver?  th^fc  to  be  the  fame  nufaacc' and  c;-cct 


SftlOrt  in  General. 


t 


lO 


flon: 


Phlntill'demurrctl,  and  iudcment  aerainn:  him  ;  for  ^^°^f  though 


he  may  have  an  a£lion  for  the  continuance  of  the  Cime  nu-  daysfcanh  .^^ 
fiance,  but  can  never  have  a  new  aftion  for  the  fame  crcc-  Cro.  jac.  74^^^ 

tinn  Vclv.67.  A  Co, 


laid  at  d  licrtnt 
45  V 


tlon. 

Mo.  76z.    £  Leon*  129. 


Cro.  Eh  401.  pi.  1 1.    Cio.  Jic.  23X.  pi.  ic. 


45.  2V'cnc.i69. 
Cirth.  ^55.  S.  Ci 


4^     Pitts  ver/us  Gdince  and  Forefight. 

[Par.  12  Will.  B.  R.     I  Ld.  Raym.  558.  S.  C]        ^y^/M^^//^. 

ACTION  fur  !e  cafi^  for  that  he  '.vas  maftcr  of  a  fliip,  Cafe  or  Trotnp»  / 
^     and  tliat  it  was  laden  v/ith  corn  in  fuch  a  harbour,  '^'',^^J'^'^^^\^ 
teady  to  fail  for  Dantzick^  and  thnt  the  defendant  entered  drf^ndnnt  dc- 
and  feized  the  fliip,  and  *  detained  her,  per  qucd  impeditiis  fa*ncd  herpsr 
fcf  objirucliu  fuit  in  via^h.    Defendant  juftified  for  toll  and  *^'^  ''"^^''L? 

1       •  1  1-1  1     •  I  1       1  •  Vjagio.    Molt  II. 

port  duties}  but  his  plea  bcnig  naught,  took  this  excep-  s.c.  KcUiwcU 
tion  to  theaSion,  viz.  That  it  fliould  have  been  trefpafs-  forthefpcciai 

FUU4£'  3'  24.  P-f'"'  47.  13-  ^.  /-•  26.   IM  C.  J.     In  ^r^hth"'** 

the  cafes  cited,  the  plaintifl  had  a  property  in  the  thing  had  trcfpafi  on 

tnken  ;  but  here  the  plaintiiFhas  not  a  property  ;  the  (liip  *^*»  pofrcflion. 

was  not  the  mafter*s  but  the  owner's  ;  the  mailer  only  dc-  i^Q^fc  TiJ*!* 

clares  as  a  particular  officer,  :^nd  can  only  recover  for  his  am.  84!    Fit». 

particular  lofs.     Yet  he  might  have  brought  trefpafs  as  a  A^^ionforCafc. 

bailiff  of  goods  may;  and  then  as  a  bailiff  he  could  only  aRoiLAbr  J<6^ 

have  declared  upon  liis  polTrfiion,  Z^".  that  he  was  poiTcfTed  ;  Lane  65, 66. 

which  is  fufficient  to  maintain  trefpafs  (a).     Jud<:jment^r^  ^^/  J^^-j^Sy 

'^         V    /        ^       o  r        26r».     4C0.  q^ 

^^^r.  2  Cro.  50.  Com.  Dig.  3  Ed.  vol.  i.  p.  158.     Aaion  M. 


[a)  It  13  clear  that  for  a  mere  trefpafs 
-ixk  adton  en  the  cafe  will  not  lie  ;  and 
quellions  frequently  arife  whether  cafe 
«r  trefpafs  h  the  proper  adion.  As  a 
general  role  it  is  agreed,  that  where 
the  injury  is  immediate  the  adion 
l]iouId  be  trefpaf<i«  and  where  it  is  con- 
fequcntial  it  (iiuuld.be  cafe.  The  pre- 
fcni  is  ^n  in  fiance  in  which  either  ac- 
tion wduld  be  maintainable,  the  prin- 
ciple of  which  Teems  corredly  ftatcd  by 
Mr.  H'^cdderhurnz  in  Harker  v.  Birheck^ 
3  Bur.  1561.  **  Both  anions  ma^jie 
where  there  is  both  an  immediate  and 
aI/o  a  confequeniial  injury ;  and  the 
plainiifFs  therein,  being  entitled  tohoth 
a6tions  mud  Live  their  eUdicn  to  pro- 
ceed in  either.'* 

In  Zhafcott  v.  Mug  ford,  I  Ld. 
RajfH,  187.  C^  was  brought  againft 
a  p.vrcn  tof.not  tdking  away  tiihes  in 
a  convenient  time,  per  ^uod  the  plain' 


tiff's  land  was  injured ;  and  it  was  ob- 
jeded  tliat  it  Ihould  have  been  trefpafs^ 
but  the  Court  held  that  cafe  was  pro« 
per.  i>o  in  Haiuard  v,  Banfics,  2  Bur, 
11x3,  cafe  was  brought  for  damage  to 
the  plaintiff's  coiliery  by  what  the  de- 
fendant had  done  in  his  own  colliery  ; 
and  the  fame  objection  was  made  and 
over- ruled.  In  Reyndds  v.  ClurJ^e, 
2d  Ld.  Rirjm.  1 399.  Ftritfc,  212.  Sir, 
634.  Trefpafs  was  brought  againik 
the  defendant,  who  had  a  right  for 
the  rain  to  fall  from  the  eaves  of  his 
houfc  into  the  plaintiff's  yard,  for  put- 
ting up  a  fpout  to  colled  the  water, 
and  miikc  it  fall  in  a  larger  body, — it 
was  ruled  that  the  a6lion  Ihotild  have 
been  cafe.  So  where  trefpafs  was 
brought  againll  excife  officers,  who 
erteied  by  a  legal  warrant  into  a  houfc 
to  fearch  for  Helen  ?ocds,  though  oor.c 
could  be  found.     Btot  v.  CV/^r  cited. 

1  Ttrm 


II 


d&fon  in  General. 


1  Term  Reft  c^^.  In  the  above-xnen- 
tioncd  cafe  of  Marker  and  Birheck,  cafe 
was  brought  by  the  plaintiff  who  was 
in  pofTeiHon  ofa  ]ead-mine»  againftthe 
defendant  for  raifmg  ore  thereout,  and 
it  was  ruled  that  it  (hould  have  been 
trefpafs,  Gatei  v.  Bayley ;  2  ^/7f.  313. 
Trefpafs  for  impounding  a  hog,  and 
keeping  it  (o  clofely  that  it  died.  The 
defendant  judiAed  the  impounding,  and 
the  juilification  being  found  for  him, 
be  had  judgment ;  the  death  not  be- 
ing fufficient  to  fupport  trefpafs  with- 
out a  replication  that  it  was  by  abtt(e 
whicii  would  make  ^e  defendant  a 
trefpafle;-  ab  iniUQ.  Scott  v.  Shepherd i 
3/^7//.  403.  zBl.Sgz.  Trefpafs  and 
aiTault  was  adjudged  to  be  properly 
brought  again  (I  the  defendant,  who 
threw  a  lighted  fquib  into  a  crowded 
market-place,  where  it  fell  upon  the 
ilall  of  A  ;  and  B,  to  prevent  injury  to 
himfelf,  and  the  wares  of  A,  threw  it 
acrofs  the  market-place,  when  it  fell 
on  the  ilall  of  C,  who,  to  fave  himfelf 
and  his  goods,  threw  it  to  another  part 
of  the  market,  whereby  it  ftruck 
againA  the  plaintiiT's  face  and  put  out 


his  eye«  [In  the  cafe  tail  mentioned 
there  is  much  learning  on  this  fubjcA]. 
Caie  and  not  trefpafs  lies  for  dillurbing 
a  perfon  in  hb  pew  ;  Stocks  v.  BootJ^, 
1  7*.  i?.  428.  '  Where  debauching  a 
man's  daughter  is  accompanied  with  an 
illegal  entry  of  his  houfe^he  may  either 
brinfi;  trefpafs  for  the  entry,  and  lay 
the  debauching  and  lofs  of  fervice  a^ 
confequential,  or  may  bring  cafe  mere- 
ly fordebauching/<r^«0i/,  (sTr.  Ben- 
nett  V.  AUcottt  2  T,  R.  167.  Where 
a  juftice  of  peace  maliciouily  grants  an 
illegal  warrant,  by  which  the  plaintiiF 
is  imprifoned,  the  a6Uon  mufl  be  tref* 
pafs.  R.  on  fpfccial  demurrer,  Morgan 
V.  Hughes,  2  T.  R.  225.  An  adUon 
againft  a  iheriiF  for  taking,  under  an 
execution  againft^,  the  goods  of  ^,  in 
a  houfe  let  ready  furni(hed  by  ^  to  J?, 
mufi  be  cafe.  ^ard  v.  Macauleyi 
4  T,  R.  489. 

When  the  plaintiff  has  an  ele^ion  to 
bnng  either  trefpafs  or  cafe,  the  Utter 
is  preferable,  as  the  fiat,  2zd  and  23d 
Cha.  2.  does  not  in  that  aftion  prevent 
the  recovery  of  full  cods  if  the  dama* 
gts  are  under  40  s. 


:;/^^^ 


AfHiult,  Mnery, 
and  rnaihcm,  the 
^intiff '5  decla- 
latipn  recites 
judgment  in  • 
former  a^ion 
Ibr  the  Cime  bat- 
tery, aod  (hews 
new  coafeqoen- 
ial  damages  hap- 
pened fince.  Cro. 
Tac  373.  Pl-  If 
j55,iS.  i3Ed. 
X.  c.  14.   Ante 
Yo.  pl.  3.   Cafes 
B*R-54i*  S.C 
Hultn.  I  Mod. 
542.   4  Co.  43. 
1  Leon.  319. 


5.     Fetter  verfus  Beale. 

[Trin.  1 3  Will.  3.  B.  R.    Intr.  Paf.  10  Will.  3. 
339.  S.  C] 


1  Ld.  Raym. 


I 


N  an  aftion  for  affault,  battery,  and  maihem,  declares 
that  the  defendant  beat  his  head  againft  the  ground, 
and  that  he  brought  an  a£lion  of  afTault  and  battery  for 
that,  and  recovered ;  and  that  fince  thal^ recovery,  by  rea- 
fon  of  the  fame  battery,  a  piece  of  his  (kull  was  come 
out.  The  defendant  pleaded  the  recovery  mentioned  in 
the  declaration  in  bar,  and  avers  it  to  be  for  the  fame  af* 
iiult  and  battery :  The  plaintiff  demurs.  And  Shower  pr9 
qtur.  urged  this  fubfequent  damage  was  a  new  matter 
which  could  not  be  given  in  evidence  on  the  firft  recovery, 
when  it  was  not  known ;  and  compared  it  to  the  cafe  of  a 
nufancc  where  every  new  dropping  is  a  new  aft.  If  » 
man  beat  my  fervant,  and  he  die,  I  lofe  my  aftion,  and 
muft  proceed  by*indiament ;  and  by  the  fame  reafon  that 
a  matter  ex  pojl  may  defeat  an  a£bion,  it  may  alfo  give  an 
aftion  :  Sed  Holt  C.  J.  contra.  Every  new  dropping  is  a 
new  nufance,  but  here  is  not  a  new  battery,  and  in  tref- 
pafs the  grievoufnefs  or  confequence  of  the  battery  is  not 
the  ground  of  the  aftioni  but  the  meafurc  of  the  damages, 

which 


Nvhich  the  jury  mud  be  fuppofcd  to  have  conGdcred  at  the 
Irial.     judgment pto  {Uf. 

Noia.  Per  Lord  Hardviickt  Ch.  J.  £?  Cur.  The  general  diftin£^ion  taken 
between  torts  and  contraSis  is  right.  In  contraBs  it  is  ntceflary  to  prove  all  the 
charges  in  the  declaration  exadll/  in  the  manner  they  are  laid :  But  in  torts 
they  arcfevcral;  and  if  you  prove  one  of  them,  you  fuificiendy  prove  your 
cafe.     Ca/es  Temp.  L.  HardiuUke  55*     2  Strange  977, 


;;aerton  fur  le  Cafe.  [12] 

This  is  a  liberal 
adVioii.     Sec 
1  Burro.  906, 

'  MBI^BB^i  IOll,IOX2^C. 


I.     Payne  vcrfus  Partridee  &  al.  vide  Record, 

[Trin.  3  Will.  3 .  R.  R.    Intratur  Pafch.  2  W.  &  M.  Rot,  43 .] 

T^ECLARES  that  the  Vill  of  Littleport  Is  an  ancient  Citth.  191. 

-*-^    viU,  and  that  there  has  been  time  out  of  mind  a  fer-  '  ^^^'''  *43» 

ty  over  the  river  there,  and  that  it  was  a  common  paflagc  \^\    po^.  ,5, 

for  ail  the  king's  people  paying  toll,  and  that  the  inhabit-  show.iss.s.c. 

ants  of  LittUport  living  in  the  ancient  meffuagcs  or  cot-  ^^"X^llflin'crt 

tages  there,  had.  paiTage  toll-free ;  and  that  the  defendant  paVing^toiirfJut 

was  owner  of  the  ferry,  and  let  it  decay,  and  that  the  the  people  of  At 

pbintiff  rcquefted  him  to  let  him  go  over  the  ferry,  but  he  )^\*"one\>r 

cefufed.    Defendant  pleaded,  he  had  built  a  bridge  in  the  a.  may  bring  an 

place  of  It,  fe'r.     And  upon  demurrer  the  Court  held  the  «6iion  for  taking 

owner  couid  not  let  down  the  ferry  and  put  up  a  bridge  n^"  kX^iJJ^ttp' 

without  licenfe  and  an  ad  quod  damnum ;  and  that  the  cuf-  the  ferry,becaufe 

torn  was  good  in  the  nature  of  an  eafement,  but  that  the  ^<=  former  is  a 

cuftom  confided  not  in  the  right  to  pafs,  for  that  was  com-  S,"*^';„^^^^ 

mon  to  all  the  king's  fubjeds,  but  in  the  right  to  pafs  lie.    Owner  of 

toll-free.    That  therefore  tne  plaintiff  could  not  maintain  ferry  cannot  fup- 

an  aaion,  for  not  paffing ;  for  fo  any  other  fubjeft  might  ^ITt  „?a t^^^^^^ 

bring  an  adiion,  which  would  be  endlefs,  and  infinite,  in  its  place, 

Aliter^  If  toll  had  been  exafted  and  paid  by  him,  that  had  '^^'^^^  ^l^^"'* 

been  a  fpecial  damage,  but  without  fpccial  damage  he  can  damnum!  2jon# 

only  indiA  ot  bring  information,  1 57-  Cro.  Car. 

132,  26$,  &c. 
f32,  366,  &c.   Vaogh.  341.    Mod.  Cafes  307.     x  Leoc*  14.2.     x  ln&.  Tr3.     12  H.  8.  5. 
X  Cro.  418.    X  Inft.  56.  a.     5  Rep.  72.      3  Cro.  664.      Moor  i8o.      2J  H.  7.  264    Comb. . 
189.  S.  C.  Holt  6.    Davis  57.     3  Mod.  22^9.  * 


13  dSton  fur  le  Cafd^ 


2.     Williams  vcr/us  Carey. 

fPafch-  7  W.  3.  B.  R,     Intr.  Paf.  6  W.  3.     1  Ld.  RayhL 
40.  S.  C.] 

>.«jcwi  by cxc-  TT^lLfclAMS   the  rtcciitor  of  J,  S.  brought  cafe 

curor  tor  a  ta:fc  VV     agninft  Carey  the  fherifF,  for  that  his  teftator  having 

UuTin  tl.rrlfe-  recovered  judgment  in  debt  againft  j^.  fued  out  -sl  fieri  fa-- 

time  or  tc.iator,  r/Vi/,  whcreou  thc  defendant  returned,  he  had  levied  19  1. 

kcid  well  withm  ^  s.  4  a.  and  that  he  had  taken  other  goods  to  the  value  of 

c^yT^ZNtoi  40  s«  which  remained  in  his  hands  ^ro  defeciu  emptorum^ 

403.    Dificr-  and  that-^^.  had  no  other  goods,  ubi  revera  the  (herifFhad 

once  t'ciwecn  igvietl  the  wholc  debt,  and  averred  that  afterwards  A,  be- 

aad^xwjtionas  come  poor,  and  unable  to  fatisfy  thc  refidue  of  the  debt. 

toihi^aeion.  \cx6!\Ct  pro  quer.     It  was  objefted  in  arrcft  of  judgment, 

Mod^CafesiJo  ^'^^^  ^'"^  ^^^  ^  pcrfonal  tort,  and  not  within  4  E.  3,  c,  7. 

/cc.    ^^  Co.  S.  S^*^  ^''''«  contra.  There  is  a  great  difference  between  inefne 

piowd.  34.  proccfs,  as  tlic  cafe  in  Jofies  173.  Noy  Sj.     Latch  167.. 

^b"'^'-  s^c  ^^P^'  ^^^^  an^^his  cafe,  which  is  a  proccfs  in  execution; 
Ccmb!*2€4,322.  for  by  levying  of  tlic  goods  a  right  was-Vefted  in  thc  tcfta- 

4MqJ.  4-5.  i^Y.     ludemtnt^ro /7i/^r. 
SS;i:k.  149.  -^      ^  ^      ^ 

Cai'co  r».  K.  7T.      H'»k  307.      1  Roll.  Alir.  913.      Dyer  32a.    (al.  in  mtrg.)      »  Ld.  Raym. 
fi;3.     Mod.  Cia.  126.     Str.  212.     i  Combos*  Dig.  Admin.  £.  13. '3d  Ed.  pa.  344. 

[  ij  ]     .  3.     Hicks  vtr/iis  Downling* 

Vidciucord,      ri^j.^ij   8Wi!I.3.  B.  R-     Intratur  Hill.  7  W.  3.     Rot.  697. 
^'-^"--  1Ld.Raym.99.  S.C]        ^  ^^ 


trfT-c  ir.-.kM 
ifiitrp.ir.onu  af- 


cannot  hivc  ac 
tion:  otherwise 


pLAINTIFF  declares  he  was  poflefled  of  a  meffuagc 
-^  for  a  term  of  years  ad  tunc  59*  adhuc  venturoy  and  bc- 
hoiifc  by  mjj!'-'  ^*^K  ^^  poflelFcd,  dcmifcd  it  to  thc  defendant  for  three  years, 
v'lrtutc  cujus  thc  defendant  entered,  and  being  fo  poiTefFcd^ 
reverfione  inde  eidevi  qucr,  fpeBan.  fo  negligently  kept  his 
JiTthccafe  oi*  "  firc  that  the  houfe  was  burnt  down  ;  and  verdift  pro  quer. 
?n  unJcr-icafc.  Movcd  in  arrcft  of  judgment,  that  though  thc  plaintiff  had 
poft'  ^"^"Vbin'-  ^  ^^^"^  ad  tunc  i^  adhuc  vepiiuruntj  yet  that  might  not  be  fa 
tijr  in  fuch  ic-  long  a  term  as  thc  term  of  the  under-leifec^  for  three  years, 
tion  murt  have  and  this  adlioii  lies  not  without  a  refiduary  intereft ;  by 
tereft.""i  Broln.  ^^'^^^^  mcaus  he  is  liable  over  to  him  that  has  thc  inhcrit- 
Knt.  29.  Cro.  ancc :  The  Court  allowed  that,  but  thought  it  appeared 
^^-  777i  754-  here  was  a  refiduary  intereft,  it  being  lafd  to  be  an  under- 
?  Lcv.'-in.*  Icafc,  and  not  an  aifignmcnt  with  thcfc  words  rcver/iofW 
CaJcs  b/r'. *i qo.  indc  eidcm  au'cr.ffecian^ 
S.  C.  •  n 


^ttfon  fur  le  Cafe.  13 


4;     tubcrvil  verfus  Stamp.  T^^T^c., 

tMiA.  9  Wm.  3.  B.  R.     Tntratur  Trin.     9  W.  3.     Rot.  359.  ^y**'  3*.  S.  C. 
1  Ld.  Raym.  264.  S.  C] 

^ASE  on  the  cuftom  of  the  realm  quare  negligenter  cu/lo-  c«^-  4»5« , 
^     divit  ignem  fuum  in  claufo  fuo,  ita  quod  per  Jlammas  ^c!l[tkcep"?g"hit 
iBLADA  quer.  in  quodam  claufo  ipjtus  quer.  comhujla  fuerunt.  fircincJaufofuo^ 
After  verdift/r^  qutr.  it  was  obje£led,  the  cuftom  extends  pcrquoditbamt 
t>nly  to  fire  in  his  houfc,  or  curtilage,  (like  goods  of  guefts, )  |hcr^^dofe,  g°ft! 
V^hich  are  in  his  power.     Non  alloc.     For  the  fire  in  his  Bruen  u  jamp- 
field  is  his  fire  as  well  as  that  in  his  houfe ;  he  made  it,  "■•    **®^*  '9» 
and  mull  fee  it  does  no  harm,  and  anfwer  the  damage  if  ,gj*    *  ^J^^ 
it  does.     Every  man  muft  ufe  his  own  fo  as  not  to  hurt  pi.  9.    Firz.'    « 
another;  but  if  a  fuddeh  ftorm  hj\d  rifcn  which  he  could  '^*'oQ^'^,i^"^' 
not  flop,  it  teas  matter  of  evidence,  and  he  (hould  have  pieiji.  aSH? 
Ihewed  it.     And  Holt^  Rokejby^  and  Eyre  againft  the  opi-  6,7.   oidEntr. 
nion  of  Turtonj  who  went  upon  the  difference  between  g'^^^'if^"^ 
fire  in  aft  houfe  which  is  in  a  man's  cuftody  and  power,  si  c.    skinf  ^ 
and  fire  in  a  field  which  is  not  properly  fo ;  and  it  would  68 r.  Cafes  b.R. 
diCCouragc  hufbandry,  it  being  ufual  for  farmers  to  burn  '^'*    "°^^9» 
ftubblc,  (5V.    But  the  plaintiff  had  judgment  according  to 
the  opinion  of  the  other  three  [a). 

if)  By  StykAnnttC.  3.  no adlion  fhall  dentally  begin.— j^/r^.  Whether  this 
be  maintained  againft  any  in  whofe  cafe  is  withm  the  operation  of  the  a£l? 
boufe  or  chamber  any  fire  fhall  accl- 


5.     Savil  verfus  Roberts. 

(Mich.  10  W.  3.  B.  R.     Intr.  Trin.  9  W.  3.  Rot.  724.    i  Ld. 
Raym.  374.  S.  C] 


inaiaamtnio  tpje  ptaaiaoat  non  cuip.  <:>  jun  inucjftf  -uacuti.s.  dia«i  of  •  riot 
yuratorum  acqutetatus  ;  per  quod  magnas  dcnariorum  fummas  after  acquittal 
Gr  multos  lahores  expendere  isTfubire  ccaElus  fuit :  Upon  mn  Xt^!^jl. 
cislp.  the  plaintiff  had  a  verdift  and  judgment  in  C.  B.  ^  Mod.  306. 
wluch  was  now  affirmed  in  i?.  R.     It  was  Qbjefted  that  1  Shower,  Dir- 
this  would  difcourage  profecmions ;  and  at  this  rate  the  fo„J"'/[^^";^; 
profecutor,  whenever  he  is  in  the  wrong,  or  mifcarries,  ,  stund.  218.  * 
will  be  fubjea  to  an  aaion.     Et  per  Cur.  ^  W<x«-  30j  169, 

*  ^  261.    3Salk.  16. 

Cafes  B.  R.  aoS.     Holt  150,  193-     S  Mo3.  223,  349,  394,  405. 

.,1.  A  civil  aftion  differs  very  far  from  an  indiament.  [  14  ] 

For  in  that  the  defendant  has  his  cofls,  and  at  common  Amcrcumentt 
law  the  plaindff  was  amerced  pr^  falfo  clam^re,  for  the  Z!t^^^Z 
.    Vol,  1.  C  cftreats  ^ 
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jttry  upon  war-  eftrcits  of  which  amerciaments,  warrants  wete  conftailtljr 
TAiits  to  the  o).  delivered  to  the  coroner^  who  by  a  jury  aflfccrcd  them  ac- 
351*39.  1 1  Co.  cording  to  the  malice  or  vexation  of  the  plaintiffl  Alfo  in 
43l44«  ilnib  civil  adions  the  plaintiff  afferts  a  right,  or  complains  of 
B**n.b ^'an ic  ^"  *"J^T'»  ^"^  therefore  the  Court  held,  That  to  fay  A. 
ti"n"no?al«Mu.'  "^  ^  hofiard^  and  I  am  the  heir ^  is  not  aftionable ;  becaufe 
lUe  tiMugh  no.  he  is  a  party  concerned  and  afferts  a  right.    Aliter^  if  he 

iSfoiTf  "^  w  ^*^  "^  *^^^^»  ^^^  ^^  '*^  *"*''•  '^^  4  <f-  So  to  brine  aa 
coUaterai  JaoT    ^Aion,  though  there  be  no  good  ground,  is  not  a^onabk^ 
wRMif ,  which     becaufe  it  is  a  claim  of  right,  and  he  has  found  pledges, 
S!L^T^^  and  is  amerciable  pro  f alfo  clamore,  and  is  liable  to  cofts; 
56.  b!    1  RoIl  but  yet  if  one  has  a  caufe  of  a^iion  to  a  fmall  fum,  and 
Abr.  zii.  I  ja  take  out  a  latitat  to  a  very  great  fum,  or  has  no  caufe  of 
Its.^^f'vM.  ^^^on  at  all,  and  yet  malicioufly  fues  the  plaintiff  to  the 
•  11.  Palm.  315!  intent  to  imprifon  him  for  want  of  bail,  or  do  him  fomc 
l/ooe  fiot  coiu    fpecial  prejudice,  an  aflion  of  the  cafe  lies  \  but  then  it  is 
ATto^^TB.'*     '*°^  enough  to  declare  generally,  that  he  brought  an  ac- 
witbont  caiifet     tion  againft  him  ex  malitia  \st  fine  eaufa^  per  quod  he  put 
B.  nay  have  ta  him  to  great  chargc,  lie.  but  he  muft  fliew  the  grievance 
VxxBu  Tiuiu     fpecially,  as  in  i  Zid.  424,  fc.  whereas  he  owed  the  de- 
Abr.  43, 115.    fendant  100  /.  he  fued  him  for  500  /.  and  to  hinder  him 
from  bail  affirmed  to  the  (heriff  500  /•  was  due,^  quodhc 
was  imprifoned  for  want  of  bail ;  or  i  Saund.  228.  for  that 
the  defendant   intending  to  procure  his  imprifonment^ 
where  there  was  no  caufe  of  a£^ion,  or  without  any  oaufe 
of  aftion,  fued  him  in  an  action  for  300/.  whereupon  he 
was  arreited  and  imprifoned,  &r.    And  yet  if  one  that  is 
not  concerned,  as  a  (tranger,  procure  another  to  fue  me 
caufelefsly,  I  may  maintain  an  a£tion  againft  him  gene- 
rally.    Fide  N.  B.  98.  m.  2  Injl,  544.  3  Cro.  378. 
Raym.  i8o.  2.  If  a  man  be  falfely  and  malicioufly  indited  of  any 

%  Crol^*?*?'  *^  crime  that  may  prejudice  his  fame  and  reputation,  he  may 
1  lo^t  98.  bring  his  aAion,  ^r  he  is  falfely  fcandalized  by  the  ma« 
J  Mod.  5z.  lice  of  the  profecutor,  and  this  is  a  damage  for  which  the 
Aaiio^iiii  li*  ^^  g'^^5  ^"  aftion.  I  Sid.  i  c.  Tel.  46.  Lut.  122.  So  if 
for  maiidouiiT  a  man  be  falfely  and  malicioufly  indi£led  of  a  crime  that 
cwfisf  H.  to  be  fubjeAs  him  to  peril  of  life  or  liberty,  and  for  which  he 
hjhthl^!^^  "**y  ^  puniflied,  he  may  bring  his  a£tion,  for  he  is  en- 
liedy  dcfaer  z.  ia  dangcrcd  in  this  refpe£^,  and  receives  a  damage,  for  which 
po^yasbyim-  the  law  givcs  an  aftion.  So  if  a  man  be  falfdv  and  mali- 
M  fcp^M,^M  cioufly  indiQcd,  though  it  neither  touch  his  fame  nor  ii- 
byicmdaij  3'.  ia  bcrty ;  for  it  is  injurious  to  his  property  in  putting  him  to 
''•P^y*  *L,^iL  *  "cedlcfs  expence,  and  a  damage  to  one's  property  will 
twofi^  cafes»  maintain  an  aftion  as  well  as  a  damage  to  his  fame  or  per- 
though  ifidia*  fon.  Vide  3  -ff.3.  19.  3  AJJl  i.  7  //.  4.  31.  ii  //. 
ftfnt  be  lofuffi.    7.  2-    ^^^     ^f^  £^^  ^^q^     Sty.  379.     Smith  V.  ITuifon,  2 

mui  Kturned,       o/r.  977. 
but  DOC  la  Che  laft. 

1  s!<i.  i5>  4H*  3.  Where  a  man  is  falfely  and  malicioufly  indited  of  a 
ftf  YeiV.V  ^in^  ^^^  hurts  his  fame,  and  which  ta  a  fcaadal  to 

5  him# 


aftion  fur  le  Cafe^  %  i^ 

kixDf  diough  the  indi£lment  be  infufficient,  or  an  ignota'  Raym.x76,itto, 
mus  fdund,  yet  art  adion  lies  for  the  flandcrj  becaufe  the  J  ^'J^' , 
toifchief  of  that  ii  efie£iedi     So  it  is  if  it  endangered  his  3  Levi  aU' 
libertyi  and  he  was  aftually  imprifoned.     •  Otherwife  >  Vent.  12,  il 
^here  it  ortly  concerns  his  property,  for  he  cannot  fuflFer  *%  *.!^!V.V* 
inthatinekhcrofthofecafL  476,497,^546. 

But  though  the  a&ion  litfs,  yet  it  is  not  to  be  favoured  ;  Raym.  i3<;.  ^^ 
and  diercforc,  ill,  If  the  indidment  be  found  by  the  B-  inwuaion 
gtand  jury,  the  defendant  (hall  not  be  obliged  to  flicw  a  Zm^l^^^^ 
probable  caufe ;  but  it  {hall  lie  on  the  plaintiff's  fide  to  curing  H.  to  be 

EroTC  an  cxprefs  rancour  and  malice,  adiy,  If  ignoramus  *"**.'f  ^^J^^'L 
c  returned^  where  indidment  contains  no  fcandal,  or  the  ofabadge/with^ 
party  has  not  been  imprifoned,  no  a£lion  lies  (  otherwife  out  licence,  ^ 
if  it  contains  fcandal,  or  the  party  has  been  imprifoned,  ^"^^  ^"^  '*'*•  P*' 
but  then  there  mult  be  evidence  of  exprefs  rancour  and  (-i^^id^^fwH 
malices  for  innocence  is  not  fufficient.  Judgment  af-  agreed  that  the 
firmed.  l"?'«™"h'^T. 

inlufflcicnt).  U 
was  lefolted  by  Parker  C.  J.  and  the  whole  Courts  npon  great  confideration,  that  there  was  tin 
xtafen  for  this  direrfity  between  a  malicious  profecotion  upon  a  good  indiAment|  and  upon  a  bad 
one ;  and  that  this  adioa  will  lie  as  well  for  damage  by  expence,  as  by  fcandai  or  imprifoiuiieatt 
though  the  indidmeat  be  infufficIenL  Hill.  1 1  Ann.  B.  R.  Jones  Veif.  Givin.  Gilb*  Rtp.  i35* 
Intr.  II  Ann.  Rot.  316.  Style  451.  a  Keb.  547.  1  Vent.  86.  Vide  6  Mod.  t5»  731  137^ 
169*  fti6.  s  Mod.  405.  2  Mod.  52.  I  Lev.  275,  292.  i  Stran.  692,  Chambers  v.  Ro- 
hinibn.  10  Mod.  209.  Rep.  Temp  Hard.  B.  R.  56.  Doug.  205.  2  T.  R*  225.  4  T.  R, 
147.    iT.R.5t8. 


6.     Robins  i)erfus  Robins.  Jil^!!^'^' 

[11  Will.  3.  B.  R.     Intratur  Trb.    10  Will.  3.  Rot.  162. 
1  Ld.  Raym.  503.  S.  C] 

/^A  S  £f  for  that  the  defendant  aUt^  cujufdam  medii  prc^  Caft  for  mtil. 
^    cef.  in  lege  czxxfed  him  to  be  arretted,  and  though  he  J^'ii^^^diTa- 
offercd  a  common  appearance  held  him  to  bail,  where  by  ration  ought  to 
law  no  bail  was  tequired ;  atid  verdict  pro  quer.  on  non  Ut  forth  the  fum 
adp.    Et  per  Holt  C.].    This  is  a  tender  adiom     ^on  "^'I^J^'f^^^^^^ 
mutt  (hew  that  the  plaintiff  being  indebted  to  the  defend-  ^^hltthe  firft 
ant  in  fo  much,  the  defendant  took  out  fuch  a  writ  for  fo  «^^wm>  «•  deter- 
much  more,  on  purpofe  to  hold  him  to  bail  i  How  elfe  ^^'J^'  ^^'^^^^ 
can  it  appear  to  us  whether  and  how  far  he  might  be  held  262.'  Hob.  26*7^ 
to  bail  in  that  aftion?  And  as  to  what  Carthev)  faid,  that  Ydir.  117. 
the  writ  was  fcldom  returned,  and  they  could  not  hare  it  \  \^^^  ^A'^ 
to  give  in  evidence,  and  therefore  it  would  be  inconvenient  5  Mod!  z2  3» 
to  fet  it  out  fpecially  in  the  declaration  %  the  Chief  Jufticc  *»4-  ^^^^' 
anfwered.  He  might  have  a  rule  on  tlie  officer  to  return  ^^^',  ^\q^ 
his  writ.     Vide  i  Sound.  228.    And  this  a£lion  lies  not  till 
the  original  aAion  b  determined  (a)» 

{a)    R.  ae.   Comyns^  Refortt   190.     ^idi  t   tFilf.  305.     3    T^rm  lUffrtf 
Doug,   aJ5.     a  Term  Reporu  225,    183. 


t5  attlOn  fur  Ic  Cafe. 


Via*  Record,  7.     Ivcfon  verfus  Moore. 

Mge  730.  '  ^ 

(Trin.  1 1  Will.  3.  B.  R.    Intratnr  HiU.    9  Will.  3.    Rot.  437. 
Comyns  58.  S.  C.     i  Ld.  Raym.  486.  S.  C] 

Cife  forftoppuig  /^ASEi  and  declared  that  he  was  poflefled  of  a  colliery, 
JPj*  ^'^^  ind  that  there  was  a  highway  near,  by  which  he  ufcd 

pUindSsF'e  coU  ^o  catry  his  coals,  and  that  he  had  a  certain  quantity  of 
liery  with  intene  coals  dug  ready  for  fale,  and  that  the  defendant  dug  a 
U^"rofit™  <^oilicry  near  his,  and  intending  to  draw  away  his  cuftom- 
tbotofy  per  crs,  and  deprive  him  of  the  profit  of  liis  colliery,  flopped 
^uod  he  loft  the  up  the  faid  way,  fo  as  carts  and  carriages  could  not  come 
SuoMb  werir'  ^^  ^^^  colHery,  per  quod  per  ioium  tetnput  pr^JUB.  proficuum 
Ipoikd  for  want  carhftarU  fu£  pradiff*  totalit,  perdidit  Isf  carbones  ^fui  pra^ 
ef  buyers.  Court  ^^7.  pro  dtfeHu  emptor um  ex  caufa  pr^diB*  magmpere  deterU 
«a^li«*^.  ^''^'-  ^  depreciat:  dcvenerunt.  Non  cul.  and  verdift  /r# 
Carth.  451.  quer. 
Mod.  Cafes,  &c. 
553.    Comb.  480.  S.  C.     Holt  10. 

[16]* 

No  aaion  lies  All  thc  Court  agreed.  That  where  an  a£lion  arifes  from 
&nce  without"*  ^  public  nufance,  there  muft  be  a  fpecial  damage,  for  he 
fpcciai  damage,  that  did  the  nufance  is  punifliable  at  the  fuit  of  the  pub« 
1  Roi.  Abr.88,  \\^  .  ^^^  (q  allow  all  private  perfons  tlieir  adiions,  without 
fpetial  damage,  would  create  an  infinite  and  endlefs  mul- 
tiplicity of  fuits. 
Br.  tit.  Nu.  Et  per  Tourton  and  Gould :  Here  is  a  fpecial  damage^ 

Aa**  'fur  Cafe  *"^  wcll  cnough  fet  forth;  for  all  have  not  coal-pits,  and 
6.  Godb.  343.  ^^^  matter  fubfec^uent  to  the  per  quod  is  not  traverfable. 
1  Cro.  510.  Vide  I  RoL  89.  Goldjb.  146.  f  l  Leon.  236.  I  Rol.  63.  pL 
, Leon.  206.      3  £.  ,  C<?   P,,  2  Jo.  146.  I c6.  a  ftrong  cafe.    To  (hew  a 

Alleotz.  iVcnt.   •!       .  ,    ,     "^  ■     '     7  rr   '  ^      r         .  J  r 

113.  Hob.  284.  Ipccial  damage,  it  is  fuflScient  to  fay,  per  quod fervittum, 

for  fuch  a  time,  amifil^  Hob.  284.  erexit  ad  nocument.  liberi 
tenementlfuu  .9  Co.  ^2-  P^^  ^^^  commun.  habere  non  poteft  in 
tarn  amplo  modo  isf  forma.  And  the  damage  does  not  con- 
fiil  in  a  (ingle  iiiltance,  as  per  quod  maritaj^ium  amifrtj 
which  may  be  (liewn ;  but  in  cafu  principali  it  would  be  in- 
finite* 

Rohejby  and  Holt  C.  J.  contra.  The  plaintiff's  near  (itua- 

tion  yields  him  a  convenience,  but  no  right ;  for  it  is  the 

king's  highway,  for  the  equal  ufe  and  benefit  of  all  his 

fubje&s;  and  the  plaintiff  has  no  more,  nor  no  better 

No  nan  can       right  than  any  body  clfe :  And  they  held,  a  man  could  not 

hjve  aaion        havc  a  particular  a£tion  without  a  particular  injury  or  a 

Tuiw  ^rju^r'a  Particular  right,  which  arc  the  grounds  upon  which  all 

particoUr.  right.  a£tions  are  founded,  and  to  which  they  muft  conform. 

%  Cro.  446.        ViJ.  2  Saund.  115.      3  Cro.  664.    This  plaintiff  had  nci* 

f  Holt  C.  J.  and  Roiefy  J.  denied  this  cafe  of  t  Leon.  236.  to  be  law. 

ther 


dftfon  Air  le  Ca(«4  i6 

thct  a  particular  right  in  this  way,  nor  a  particular  injury.  *  ^-  ^^L^^ 
For  the  ftoppagc  is  Common  to  every  one  as  well  as  to  iJ^*  ^  * 
him  ;  and  an  indictment  would  lay  it  dd  fwcumentum  om- 
nium  fttbditorum  per  viam  ilhm  tranfiun.  And  the  cafes 
cited  on  the  other  fide  were  founded  on  a  particular  right 
as  ea/e  for  a  (loppage  where  one  has  a  way,  a  lArater* 
courfe  or  common  to  his  houfe,  mill,  or  tenement,  there 
the  a£lioh  is  founded  on  a  particular  rights  and  lies  with* 
out  the  per  quod^ 

They  held,  that  fuppofing  here  was  a  particular  injury  Kbt  fofficftnt  t» 
by  ^cial  damage,  that  fpecial  damage  is  not  fufficiently  fl»ewjn  genera 
fet  forth ;  for  it  is  not  fufficient  to  fav,  he  loft  cuftomers,  itSd'^*om«^ 
Or  buyers  could  not  come,  without  (hewing  buyers  were  butmuftftew 
coming,  and  were  hindered.     Vide  2  Lev.  214,  223.  and  fpccUUy  d»t 
the  cafe  in  i  Rol.  63.  has  been  often  denied,  and  is  not  ^nM^trtd^i«t 
law ;  for  the  damage  muft  be  fpecially  (hewn,  where  the  hinderted.  Ant* 
Xnrords  themfclves   arc  not  adionable.     i  Ro/.  58.  n.  i.  «*•  »c«>-44^ 
I  Cro.  140*     I  RoL  34,  35,  36.  muft  (hei^who  refufed.  ^Ktp!^^^ 
And  the  Chief  Juft ice  cited  the  cafe  of  Patne  and  Partridge^  a  RoU.  Ab.  56% 
IJT.  to*  Jtf.  In  this  court.    Ca/i  for  not  keeping  of  a  ferry-  Jj^|*^;  J'^- 
boat,  which  was  for  all  the  king's  people  paying  a  toll,  but 
gratis  for  the  inhabitants  of  fuch  a  village,  of  which  the 
plaintitf'  was  one.     In  this  cafe  the  Court  held  the  cuftom 
to  be  good,  but  that  the  a£tion  did  not  lie ;  for  thoUgh       [  ^7  1 
the  plaintiff  has  a  particular  right,  yet  that  conGfts  in  bet- 
ing exempt  from  toil,  and  not  in  pafTing,  which  is  com- 
mon to  all.     So  that  the  not  keeping  the  ferry  is  a  public 
nuifance,for  which  the  plaintiff  cannot  manitain  an  a6lion 
more  than  any  other  perfon.     But  the  defendant  muft  bo 
indifted.     T/Vfe  2 -S/.  Cm.  2 1 9*     2/^7^.58.    Bull.  N.  P. 
78.     Bur.  2424. 

The  Court  being  thus  divided,  and  there  being  a  former  On  ibotjoo  ia 
rule  to  ftay  judgment,  no  judgment  could  be  entered.     £t  ^^  ^le  mid« 
per  Cut.  If  the  Court  had  been  divided  on  the  firft  motion,  to  (tij  jadg. 
the  plaintiff  might  have  entered  judgment  ^  but  now  this  n>«nt,  quoufque^ 
rule  muft  ftand  or  be  difcharged,  and  difcharged  it  cannot  J^^ti' Court 
be  (tf),  becaufe  the  Court  is  equally  divided  (5).  was  equally  di- 

vided, whccber^ 
if  the  adion  lay,  the  plaiatiflT  could  not  have  judgqoent,  b^caufe  ao  rule  could  be  mad«  to  di£* 
dutfge  Che  firft  rule. 

{a)  1  Ld.  Rajm.  271.  3  Med.  156.  ber;  but  at  the  end  of  the  report  ia 

{S)  It  appears  ac  the  end  of  die  re-  Ld.  Raym.  it  is  dated  that  the  cafe  waf 

port  of  this  cafe,  in  12  Mod.  262.  that  argued  before  all  the  JulHces  of  the 

m  the  cafe  of  Philips  and  Ryamd^  E.  1 1  Common  Pleas  and  Barons  of  the  Ex- 

<r.  I.  the  Chief  Jallice faid  that  judg-  chequer  at  Serjeanu  JnD»   and  they 


was  reverfed  by  the  opinion  of    were  allofopinionforthe  plaintiff  that 
«U  the  J  ndget  in  the  Exchequer*  Cham-    the  a^on  well  lay  • 


Voi.t.  •C3 


n 


aetton  fur  le  Cafe. 


8.     Lane  v  erf  us  Cotton  &  al. 

[Pafch,   12  Will.  3.  B.  R.     IntraturPafch.  loWiU.  3.     Rot. 
403.     1  Ld.  Raym.  646.     Comyns  100.] 

^•Mg^nft  the  ^  J2J  22^3^^  c^^^^„  and  Sir  7-*^;;;^/  Fratikland  were  con- 
ncraTforTxche.  ftitutcd  poftmaftcrs-gencral  by  letters  patent,  :iccor(i- 
quet  bills  bft  ing  to  the  flat.  12  C.  2.  35.  for  creeling  the  poll-oflicci 
2d'**^ied^Ttlie  ^"^  ^"  ^'^^  patent  there  was  a  power  to  make  deputies, 
poft  office  at  ^^^  appoint  fervants  at  their  will  and  pleafure,  and  to 
London.  Vide  take  fccurity  of  them  in  the  name  and  to  the  ufc  of  the 
Sfe"^o/*"*  king ;  and  alfo  that  the  defendants  lliould  obey  fuch  orders 
Intt.  loS.  Poft.  as  from  time  to  time  (hould  come  from  the  king,  and  as 
143.  s.  c.  to  the  revenue  (hould  obey  the  orders  of  the  Treafury. 
Ctrth!  ^7^  Farther,  the  king  grants  to  them  that  they  fhould  not  be 
Rep.  A.  (^11.  chargeable  for  their  officers,  but  only  for  their  own  vo- 
CafMB.'R.47i.  luntary  default  or  mifbehaviour ;  and  this  is  granted  with 
Holt  5  X.  a  fee  of  1500/.  per  annum.     The  plaintiff*  Lam^  having 

Exchequer  bills,  inclofed  them  in  a  letter  dire£led  to  one 
Jones  at  Worcejier^  and  delivered  it  at  the  poft-oiHce  at 
JLondon  into  the  hands  of  one  Breeze^  who  was  appointed 
by  the  defendants  to  receive  the  letters,  and  had  a  falary. 
The  letter  was  opened  in  the  office  by  a  perfon  unknown, 
and  the  Exchequer-bills  taken  away  \  and  for  this  an  ac- 
tion of  the  cafe  was  brought  again  ft  the  defendants,  and 
on  the  general  ifTue,  the  fpecial  matter  found  as  is  above, 
mentioned. 

Turton^  Gou/J,  and  Pctvys  held  the  a£lion  lay  not. 
I.  Becaufe  the  office  is  for  intelligence,  and  not  for  infur* 
ance.  2.  Becaufe  Breeze  is  an  officer,  and  he  is  liable* 
3.  It  is  impoQible  the  poftmafter-general,  who  is  to  exe- 
cute this  office  in  fuch  diftant  places,  at  home  and  abroad, 
and  at  all  times,  by  fo  many  feveral  hands,  (hould  be  able 
to  fccure  every  thing.  4.  Becaufe  Exchequer-bills  are  new 
things,  and  this  office  is  not  a  conveyance  for  treafure. 

Ilolff  C.  J.  contra.  He  ccnfidercd  this  as  a  letter  loft  in 
the  office,  and  not  upon  the  road ;  and  held  the  poftmafter- 
general  was  liable,  becaufe  the  care  of  the  whole  is  com- 
mitted to  him,  and  the  reft  are  >but  his  deputies :  For, 
firft,  the  law  makes  the  officer,  whoever  he  be,  refpon- 
[18]  fible  of  confequence  both  for  himfelf  and  his  deputy,  as 

Officer  refpon.  the  mar(hal  or  warden  for  a  prifoner,  or  the  flicriff  for 
jibic  both  tor      rjoods  taken  in  execution,  for  which  he  is  liable  upon  an 

htrnfelf  and  dfi-     »  ,.    ^    .  1       n,  \  n  »  •    r    • 

puty,  whether  extendi  facias  on  the  Itatutc,  as  well  as  a  levari  facias^ 
ills  truft  arifc  by  which  is  at  common  law ;  or  for  a  prifoner  in  execution 
common  law  or   j    j^j^^  ^^ich  is  by  the  flat,  of  the  25  E.  3.  r.  17.  as  weU 

^y  Itatutc.  Hard.  .  r      r         -  tJ  i«i»  • 

5  >  I  Mod.  Sid.  as  m  trelpals  vi  CJ  armis^  winch  is  an  execution  at  com- 
-*•  innkcc,"«r,  xTiOVi  law  :  And  this  (hews  that  the  officer  is  in  confe- 
^i';n"rctVrd     qucncc  liable,  whetlier  he  become  entrulled  by  common 

.law 


Adjudged  that 
Che  zCt'xon  lies 
not,  per  three 
judge*  contra 
Holt,  C,  J. 


aSion  fur  le  Cafe. 


i8 


hw  or  by  ftatute :  And  there  is  no  need  of  a  contraft,  for 
the  law  makes  him  anfwerable.  2dly,  He  has  a  reward^ 
which  is  the  reafon  in  the  cafe  of  innkeepers,  hoymen,  (ffc. 
who  are  bound  to  keep  fafely,  and  anfwer  all  negle^s  of 
thofe  that  z€t  under  them,  and  fo  they  would  be,  though 
thev  (hould  exprefsly  caution  againft  it*  And  this  cafe  is 
witnin  the  fame  reafon  with  thofe  cafes  that  make  men  re- 
fponfible  for  negligent  keeping,  wz.  that  if  they  could  not 
be  charged  without  afligning  a  particular  negle£^,  they 
might  cheat  any  man  living,  and  it  would  not  be  in  his 
power  to  prove  it.  It  is  a  hard  thing  to  charge  a  carrier ; 
but  if  he  ihould  not  be  charged,  he  might  keep  a  corre- 
fpondence  with  thieves,  and  cheat  the  owner  of  his  goods, 
and  he  (hould  never  be  able  to  prove  it.  It  would  be  hard 
in  this  cafe  to  put  the  plaintiff  to  prove  a  particular  negle£t 
amongft  fuch  a  multitude  of  under-officers ;  ergo  the  poft« 
mailer  is  charged  witli  it. 

adly,  Exchequer-bills  are  proper  to  be  fent  this  way ;  for 
thp  words  are  general,  any  packets  wbatfiever^  and  their 
being  new  things  is  no  argument  againft  it ;  for  new  things 
may  be  governed  by  old  laws,  when  they  fall  within  the 
Ka&n  of  thofe  things  which  were  the  fubjeA^matter  of 
thole  laws  at  firft.  Alfo,  when  a  man  takes  upon  himfelf 
a  public  employment,  he  is  bound  to  ferve  the  public  as 
far  as  his  employment  goes,  or  an  a£iion  lies  againft  him 
for  refufing.  Thus,  If  a  farrier  refufe  to  (hoe  a  horfe,  an 
innkeeper  to  receive  a  guefl,  a  carrier  to  carry,  when  they 
may  do  it,  an  a£tion  lies  \  their  underflanding  is  in  pro- 
portion to  their  power  and  convenience^  Dy.  158. 
.  3dlyi  If  withput  this  ad,  or  before  it,,  any  perfon  had 
volunurily  fet  up  fuch  a  poft-office,  that  perfon  had  been 
liable  to  an  t&ion ;  and  confequently  (b  is  the  poftmafter  s 
for  all  other  people  are  excluded  ^  Tnc  nature  of  the  office 
1^  the  (ame,  and  he  is  in  on  the  fame  terms. 

4thly,  Though  the  maftcr  he  liable,  yet  Breei^e  b  charge- 
able aUb  I  but  he  is  not  chargeable  a&  an  officer,  but  as  a 
wrong-doer.  It  is  upon  this  reafon  that  an  a£lion  lies 
againft  the  gaoler  as  well  as  againft  the  flieriff,  for  a  vo- 
luntary efcape  •,  for  il  is  in  the  nature  of  a  refcue :  But  for 
a  negligent  efcapc^t  ^^^  a£lion  lies  only  againft  the  flieriff. 
Vide  I  Lea.  l^^  j  Cro.  175.  743.  1  Ro.  Rep.  78.  Ill 
reported,  tfy  90^ 

5thly,  What  is  done  bv  the  deputy  is  done  by  the 
principal,  and  it  is  the  a^  of  the  principal^  who  may 
difplace  him  at  pleafure,  *  even  though  ne  were  con- 
ftituted  for  life.  Fide  Hob.,  13.  Mo.  856^  And  the  aft 
of  the  deputy  may  forfeit  tlie  office  of  his  principal. 
39  H.  6.  34. 

^  6th]y,  The  king's  difchai^ge  may  be  good  againft  the 
t^ngastoihls  revenues,  but  not  as  to  the  fubje^  i  for  it 

C  4  cannot 


•nfMrerable  for 
neglcAi  of  thofe 
thai  a£t  under 
them.     1  Wil. 
fon  281.     Co. 
Lit.  89.  F.N.B. 
0^.     Ficf.  Abr. 
Procefs35.  Bro. 
Adlion  on  the 
Cafe,  pi.  67. 
J  Roll.  Rep.  63. 
Moor  13$. 
X  Com.  Dig. 
■(3£</.)»39.  Ac- 
tion on  the  ca(t 
for  deceit.  £. 


4  Co.  4. 1.  k. 

New  things  may 
be  within  old 
laws,  when  thej 
fall  withiQ  the 
reafon  of  tho6 
things  whidi 
were  originaUjr 
the  fab]e£l.mat- 
ter  of  thofe  Uwt. 
Whoever  talcei 
a  public  employ, 
ment,  is  bound  t» 
ferve  the  public 
as  far  as  that  ex- 
tends. Poft44u 


Deputy  Js 
chargeable  » 
a  wrong- doer. 
1  Cro.  330. 
Hob.  11.    Nfol- 
loy.  109.    3  Lev. 
258.     3  Mod. 
321..  Moor462« 


A^  of  deputy 
may  forfeit  of- 
fice of  principal » 
becauie  (juiil  hi& 
M^.     2  Lev.  69. 
I  Vent.  190. 
R^m.  220. 
X  Mod.  85. 
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19  Hftion  fur  le  Cafe. 

cannot  hinder  him  of  a  remedy  the  law  gives  him. 
mcnt  pro  def.  {a). 


Jn^f 


{a)  Viiie  Wbitfild  V.  UrJ  Le  De^ 
fpencer  ^  al.  Covffer  754-  where  the 
fame  point  is  decided  accordingly ; 


but  it  is  held  that  the  poftmafter  and 
all  inferior  officers  are  refpon^le  for 
their  own  perfonal  nejjligence« 


3i.ev.359.  S.C. 
by  the  name  of 
Pantoa  againft 
Ifham.     Cafe 
for  negligently 
keeping  his  6re, 
per  quod,  Sec. 
It  lies  not  againft 
hflee  a(  will  by 
leflbr  feixed  in 
fte;  othcrwife 
by  leiTor,  termor 
for  yearly  or  a 
ftraoger.     Ante 
13.     Tubervil 
Terfus  Scamp. 
5  Co.  13.  b. 
1  RoU.  Abr.  i» 
«.  454»  458. 
aRol.  $66,  xo« 
5  Co.  13.  b. 
Cfo.  El.  777> 
7X4,  lo.     I  D. 
XI.  f,  |.  S.C. 


Mod.  Carei4q. 
S.  C.  Cafe  by  a  ■ 
burgefs  againiH 
conflables  of  a 
borough  for  re- 
fufing  to  receive 
hit  vote  in  elec- 
tion of  membert 
to  parliament. 
Held  that  it  lies 
not,  by  three 
judges,  againil 
Holt  C.J. 
3Salk.i7.  Holt 
524,  8S.C.89, 


9.     Pantam  ver/i/s  Ifham. 
[Paf.  13  Will.  3.  B.  R.] 

/^A^E:  The  jury  found  that  the  plaintiff  being  (ciied 
^  in  fee  of  fix  (tables,  let  one  to  the  defendant  at  will,^ 
and  the  reft  to  other  perfons  for  a  term  of  years  yet  en- 
during ;  that  the  defendant  kept  his  fire  fo  negligently, 
that  it  burned  the  plaintifPs  ftable,  and  alfo  the  defend- 
ant's, and  the  other  five  ftables.  It  was  agreed,  that  if 
one  feizea  of  an  houfe  in  fee,  make  a  leafe  at  will,  and 
leflee  negligently  burns  the  houfe,  no  a£tion  lies;  for  he 
had  it  in  his  power  to  fecure  himfelf  by  covenant :  Zecus^ 
if  leffec  for  years  make  a  leafe  at  will,  not  but  that  he 
might  fecure  himfelf  by  covenant,  but  becaufe  he  is  an- 
fwerablc  over  to  his  leflbr,  in  that  refpeft  he  (hall  have  an 
a£lion  on  ^he  cafe. 

Alfo  the  Court  held,  No  a£lion  lay  againft  the  defend- 
ant for  the  ftable  he  took,  if  the  fire  had  ceafed  there  5^  but 
if  it  goes  on,  and  burns  his  next  neighbour's,  he  (hall  have 
an  adion  for  his  lofs,  becaufe  he  is  a  ftranger,  and  had  it 
not  in  his  power  to  make  him  covenant  to  be  careful ;  and 
by  confequence  fp  may  the  tenants  of  the  other  houfes. 

Laftly,  That  the  lefTor  might  bring  a£lions  againft  the 
other  JefTees,  and  fo  might  they  againfl  lefTec  at  will ;  and 
as  the  IcfTor  might  fue  the  other  tenants,  and  they  fue  te- 
nant at  will,  the  lefTor  fliould  have  his  elcdtiom  Vid^ 
3  Lev.  3j8. 

lo.    Afhby  verfus  White  &  al. 

[Mich.  %  Ann.  B.  R.  2  Ld.  Raym.  938.  S.  C] 

ACTION  upon  the  cafe  againft  the  conftablcs  of 
•^^  Aykjhury^  and  declares  that  the  king's  writ  ifTucd 
and  was  delivered  to  the  (lierifF  of  Bucks  for  eleflion  of 
knights  of  the  (hire  and  burgcfTcs  of  boroughs,  to  ferve  in 
parliament ;  whereupon  the  flierifFtnade  out  his  precept  to 
the  defendants,  being  conftablcs  of  Aylejbury^  for  the  elec- 
tion of  two  hurgefl'es  for  that  borough,  which  was  deliver- 
ed, and  the  burgefTes  duly  afTembled  to  choofe,  ^c.  and 
that  the  plaintiff  being  duly  qualified,  iffc,  offered  to  give 
his  voice  for  Sir  T.  Lee^  and  S.  Mayiie^  Efq.  but  the  de- 
fendants obftru£te4  him  from  votingi  and  refiifed  and 

would, 


aaion  fur  Ic  Cafe.  ^i^ 

would  not  receive  his  vote,  nor  allow  it.  Upon  not  guil« 
ty,  a  verdiA  was  found  for  the  plaintiff,  and,  after  motion 
in  arreft  of  judgment,  the  Court  gave  their  opinions /ria» 
tim.  ' 

Gould y  was  of  opinion  for  the  defendants,  that  the  ac-  L  20  1 

tion  was  not  maintainable,  becaufe  the  conftable  a£^ed  as 
a  judge,,  and  not  as  an  officer,  and  that  in  a  parliamentary 
matter.     Aifo,  becaufe  the  hindering  of  a  vote  is  damnum 
abfque  injuria,     9 //.'6.  60.     2  Lev,  114.  19.     if.  6.  44. 
HA.  267.     Farther,  he  held  it  would  beget  multiplicity  of 
a£lions,  (Vide  5  Co.  WiUiams^%  cafe,)  and  that  this  was  out  Polltxr.  470, 
of  time.     It  ought  at  Icaft  to  follow  and  not  to  precede  |^****'^iw_. 
the  adjudication  of  the  Houfe  of  Commons.     2  Cro.  368.  4^' piowd.  lao. 
The  reafon  of  Stirling^  cafe  was  becaufe  the  refufal  of  a  aSid.  16S. 
poll  occafioned  the  lofs  of  the  place  of  bridge -maftcr,  *  Siik.  502,50^ 
which  was  a  real  profit :  And  the  cafe  of  an  a&ion  by  a  aVent-'as.  aLer. 
freeman  for  refufing  to  admit  his  voice  in  the  ele£tion  of  a  86, 114.  6  Mod. 
Lord  Mayor  was,  becaufe  he  had  no  other  remedy  but  this  ^^'^^^  *^^' 
adionj  but  this-  differs.     Vide  2  Lev^  50.     2  VenU  ^Q.  Lutw.'sV/ 
2  Lev,  250. 

Powys  J.  ad  idem^  That  the  defendant,  though  not  pro* 
perly  a  judge,  is  <^2/^  a  Judge ;  that  when  the  matter 
comes  before  the  Houfc  of  Commons,  the  plaintifFs  vote 
will  be  allowed ;  and  therefore  he  does  not  lofe  his  privi- 
lege \  de  minims  non  curat  kxj  and  this  injury,  if  it  be 
one,  comes  within  that  rule ;  and  he  mentioned  .the  7  bf 
8  JV,  3*  which  gives  an  a£lion  for  a  double  return,  to  the 
candidate ;  and  that  before  the  ftatute  23  H.  6.  die  can- 
didate had  no  adion  for  a  fa];fe  return  \  and  that  in  164 19 
there  were  feventy  double  returns,  ^nd  yet '  no  adioa 
brought*,  or  z£t  made  ;  and  from  thofe  ftatutes  giving  new 
a£lions  in  thofe  cafes,  he  inferred  no  adlion  lay  for  the 
voter  at  common  law.  Farther,  the  judgment  here  will 
not  bind  the  Commons,  nor  be  evidence  there ;  for  the 
Commons  are  not  bound  by  our  determinations;  and, 
la  illy,  Omnis  innovatio  plus  novitate  perturbat  qnam  utilitaie 
prodeft.     I  BuL  138. 

Powell  J.  differed  from  Gould  and  PowySf  the  one  hold- 
ing him  judge,  the  other  qun/i  a  judge,  for  he  niuft  be  a 
judge  or  not  a  judge,  and  there  is  not  any  medium  :  That 
here  he  is  an  officer ;  ^s  fuch  he  is  to  execute  the  king's 
writ,  and  has  nothing  but  a  minifteri^l  power.  In  other 
matters  Powell  agreed  with  the  other  two,  urging  that 
the  right  of  eleflion  of  members  muft  depend  upon  the 
right  of  the  eleflors ;  and  the  former  the  parliament  are 
to  decide,  and  the  plaintiff*  may  petition  the  parliament  to 
determine  It ;  and  after  that  may  have  his  a^ton,  but  not 
before  ;  and  therefore  was  not  without  remedy. 

Holt  C,  J.  contra.  He  held  that  the  plaintiff^  had  a  right  ^h^^  o^«^««- 
to  vote ;  that  a  freeholder  has  a  right  to  vote  by  reafon  of  of  ^j^^ 

hi^ 


so  aSfOn  fur  le  Cafe. 

cither  i.  Reai»    hi5  freehold,  and  it  18  a  real  nght }  and  the  ralue  of  his 

wi  ta^lJu,    fif««*^oW  was  not  material,  till  8  H.  6.  c.  7.  which  requires 

ia  countieh  nd  ^^  ihould  be  40  8*  per  annum  i  that  in  boroughs  they  haYt 

ritioiiebargisii^  a  right  to  vote  rotiom  turgagii :  And  thak  in  cities  and  cor* 

fo^^^^M^'     porations  it  is  a  perfonsd  inheritance,  and  Tefted  in  the 

%.  Perfonai,  vis.  whoIe  corporation,  but  to  be  ufed  and  exercifed  by  the 

ratione  fnncbe-  particular  members,  and  that  fuch  a  franchife  cannot  be 

^«j^n  corpora,   —jt^j  \^^^  ^^  ^  Corporation.     Hoi.  14.     12  Co.   lao. 

MO.  8 1 2.     And  this  is  not  a  minimum  in  lege^  but  a  noble 

[21]  privilege,  which  entitles  the  fubjeft  to  a  (hare  in  the  go- 

whcre  there  it  a  Tcmment  and  Icgiflaturc :  No  laws  can  be  made  to  afie^ 

iemedy!^f  fta.  ^"^  ^'^  ^^  property  but  by  his  own  confent,  given  in  per- 

t«te  gives  a     *  fou  if  he  be  chofen,  or  by  his  reprefentative  if  he  is  a  vo« 

right,  coiniDoa    ter:  That  if  the  plaintiff  has  a  right,  he  muft  in  confe- 

^^  '"^  •    quence  have  a  remedy  to  vindicate  that  right ;  for  want: 

of  right  and  want  of  remedy  is  the  fame  thing.    If  a  fta^^ 

tute  gives  a  right,  the  common  law  will  give  a  remedy  ta 

msuntain  that  right ;  i  fortiori^  where  the  conmion  law 

gives  a  right,  it  gives  a  remedy  to  affert  it.    This  is  an 

injury,  and  every  injury  imports  a  damage.     Violating  the 

r^ht  of  another  by  a  Scandalous  word  is  foffident  damage 

to  give  aa  a^^iopt  though  the  party  fuffers  not  a  farthing,^ 

Where  a  paiiia-  and  the  pecuniary  I0&  be  nothing.    Where  parliamentary 

mentary  aMtter    matters  come  before  us,  as  incident  to  a  caufe  of  a£Hon  on 

SuSdttt^tTim  ^c  property  of  the  fubje£^,  which  we  in  duty  muft  deter-* 

aaioo,theJuBg*t  mine,  though  the  incident  matter  be  parliamentary,  we 

Jtoim  ?t  ^    ^'^^  ^'^  ^  deterred,  but  are  bound  by  our  oaths  to  dc-. 

6  Mod.  45, 49*  termine  it.    There  can  be  no  fuch  method  by  petition  as 

%  Saik.  503.      jny  brother  Pofneii  fpeaks  of;  nor  can  the  parliament  judge 

cI^U^^tsV'  ®*  *^*  inj^TT,  nor  give  damages  to  the  plaintiff  tor  it^ 

Co.  Lit. '5!  a!    But  judgment  was  given  for  the  defendant.     Nate;  On 

Friday  me  14th  of  January  1703,  this  judgment  was  re- 

rerfed  in  the  Houfe  of  Lords.     Trevor  C.  J.  and  Price  and 

fixtecn  Lords  concurred  with  the  three  judges  of  B.  R» 

The  reft  of  the  judges  and  fifty  Lords  concurred  with  Holt 

1  Bro.  P.  c.  47.  C.  J.     Although  this  matter  relates  to  the  parliament,  yet 

it  19  an  injury  precedaneous  to  the  parliament,  as  my  Lord^ 

Hale  faid  in  tlic-  caufe  of  Barnariifton  verfus  Soame. 

TitfST^  !!•     Goddard  verfus  Smith. 

[Mick;  3  Ann.  fi.R.] 

s.a^clfcfor  r'^^^f  ^^^  *  faWc  ^^^  malicious  indiament  of  barren 
a'maiiciousia.  ^  try,  whcrcof  he  was  legitimo  modo  acquietatus^  and 
jiiament  node  upon  the  trial  it  appeared  he  was  acquitted  no  othcrwifc 
luh*!^l^^  than  by  entry  of  a  nolle profequi ;  and  whether  this  was  fuf- 
Ividence  of  a  *^  ficieot  to  maintain  the  a£iion  was  made  a  point  for  the 
aoiiprorequiiiot  opbuon  of  the  Court :  And  the  Court  held,  this  evidence 
"f  dWa      ^^  ^^^  fupport  the  declaration  j  for  thq  nolle  profequi  is  a 

difcharge 
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difcharge  as  to  the  indi£lmentj  but  is  no  acquittal  of  the  declaratioa. 

crime.    And  the  Chief  Jufticc  doubted  as  to  the  latter  ^^^]^ 

matter,  and  was  of  opinion,  that  the  Crown,  notwith-  tbe  crime^^i 

ftanding  the  noUe  profequi,  might  award  new  procefs  upon  of  the  iadia. 

the  fame  indi£^ment«  CiSa6iJHUBC 
83.  Foil.  456.  6  Mod.  95,  a6i,  262.  1 1  Co.  65,  66.  2  Sid.  410.  s  Vent.  3a.  5  MoC 
910$.    Hard.  i96»  153. 

12-     Tenant  verfus  Golding.  JJJr*' 

[Mich.  3  Ann.  B.  R.    2  Ld.  Rtjrm.  1089.  S.  C] 

THE  plaintifF  declared  that  he  was  poflefied  of  a  eellar  Poft.j6o.s.c;. 
contiguous  to  the  defendant's  privy,  and  parted  by  a  ^Jft  jj|,'in 
wall,  part  of  the  defendant's  houfe,  which  the  defendant  both  pUcocaB- 
dehiit  &•  ^foUiat  reparare ;  and  that  for  want  of  repair  the  ed  Tenant  ver. 
filth  of  the  privy  ran  into  his  celbr,  lie.    Judgment  by  ^d^RTm.^*^ 
default;  and  after  a  writ  of  inquiry  it  was  moved  in^arreft      Vf  ^^  i 
of  judgment,  that  this  being  a  charge  laid  upon  the  owner  ^^^  jL^  ^J^ 
himfelf,  the  plainrifffhould  have  (hewed  a  title  by  prefcrip-  pairio/tbe  par-* 
tion  \fei  mn  allocatur^  for  it  is  a  charge  laid  on  the  de-  tidoB-waUof 
fendant  of  common  right,  which  by  law  he  is  fubje£i  to.  ^*!jj"j3wha 
As  one  is  bound  to  keep  his  cattle  from  trefpafling  on  his  of  which,  the 
neighbour's  ground,  fo  he  muft  aheap  of  dune,  if  he  «ith  ran  Into  th« 

the  charge  it  iip« 
m  the  defendant  of  common  right,  the  pUintifF  need  not  preicribe  2n  hit  dcdaratioo.  Cro.  Car. 
50Gb    3  Lot.  «669  133.    Pahn.  290.    9  Co.  57. 


Action  fur  le  Cafe,  fur  Affumpfit, 


I.     Sexton  verfus  Miles. 
[iW.&M.  c.B.]. 


7N  ajfumpftt^  the  plaintiff  declared,  that  in  confidcra-  Confideradon 
tton,  is^c.  the  plaintiflF  would  deliver  unto  the  de-  SiTt^Ei^' 
fendant,  ^c.  the  defendant  promifed  to  pay,  (^r.  and  in  a  Tenot  muft  be 
fa£fo  diatj  that  he  did  deliver,  but  does  not  allege  a  place  '**^-    3  ^• 
where;  the  defendant  demurred  for  want  of  avenue,  and  l[\\   *show. 
the  declaration  was  held  ill^  for  a  confideration  executory  50.  s.  c, 
i^  travcrfablc. 
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lodebitatus  aC- 
fumpfit  for  mo- 
ney received  to 
plaix^tiflf**  ufCf 
evidence,  pay- 
ment by  -40  ob- 
ligor upon  aui 
vfuriotts  bondf 
a^d  held  not 
fliainuinable  in- 
debiutus  af- 
iumpfic  lies  for 
money  paid  by 
sniftake  or  de- 
cut,  but  not  for 
i^ney  paid 
knowiogly  on 
iUegal  confidera- 
tion*    2LeT«3» 
17,153.  lUv. 

Mod.  Cafc4  77. 
Skin.411.  S.C. 
%  Bur.  1005. 
Vi.iT.R.a86. 


2.     Tomkins  ver/us  Bernet. 

[Hilt.  5  Will.  3.  1693.    At  Nifi  prias  in  London^  coramTrtby 
Chief  Juftici  («).] 

^TpHREE  were  bound  in  an  ufurious  obligation  ;  one  of 
'■'  them  paid  fome  part,  of  the  money,  and  afterwards 
the  obligee  brought  debt  againft  another  of  the  obligors, 
who  pleaded  the  ftatute  of  ufury,  and  avoided  the  bond  : 
And  now  the  obligor,  that  had  paid  (ome  part  of  the  mo- 
ney without  caufe  to  the  obligee,  brought  an  indebitatus  af- 
fum^tt  againft  him  to  recover  back  that  money;  Trehj  C.  J. 
allowed,  That  where  a  man!  pays  money  on  a  miftake 
in  an  account,  or  where  one  pays  money  under  or  by  a 
mere  deceit,  it  is  reafonable  he  (hould  have  his  money 
again  \  but  where  one  knowingly  pays  money  upon  an  il<^ 
legal  conHderation,  the  party  that  receives  it  ought  to  be 
puni(be<i  for  his  offence  ;  and  the  party  that  pays  it  is  /ar- 
ticeps  criminisy  and  there  is  no  reafon  dxat  he  fliould  have 
his  money  again ;  for  he  parted  with  it  freely,  and  volenti 
mnjit  injuria.  This  cafe  was  cited  :  One,  bound  in  si 
policy  of  affurance,  believing  the  (hip  to  be  loft,  when  it 
was  nor,  paid  his  money  9  and  it  was  held  he  might  bring 
an  ajfumpjit  for  the  money :  One  was  employed  as  a  foli-% 
citor,  and  had  money  given  him  to  bribe  the  cuftom-houfe 
officers,  and  he  laid  out  the  money  accordingly ;  affampfit 
was  brought  againft  the  folicitor  for  this  money,  and  hel(t 
it  lay  not. 


{a)  In  CUark  v.  She:  l^  another  ^  Ccnup. 
300.  Lord  Mansfield  fays,  this  cafe  has 
been  long  exploded.  In  ^mitb  v.  Brom- 
ley 9  Doug,  (3  edit.)  697.  Ld.  Mansfield 
ays,  that  this  cafehas  been  often  men- 
doned,  and  he  had  often  had  occafiun  to 
look  into  it ;  but  it  is  fo  loofely  reported, 
and  ilufFed  with  fuch  flrange  arguments, 
that  it  is  difficult  to  make  any  thing  of 
it.  He  thinks  the  judgment  may  have 
been  right;  but  the  reporter,  not  pro- 
perly acquainted  with  the  £adls,  has 
recourfe  to  falfe  reafons  in  fupport  of 
jr.  The  cafe  mud  have  been,  as  he 
takes  it,  an  aftion  to  recover  bact 
what  had  been  paid  in  part  of  princi- 
pal and  legal  intereft  upon  an  ufurious 
contrad,  and  therefore  the.  adion 
would  not  lie.  So  far  as  principal  and 
legal  intered  went,  the  debtor  was 
obliged  in  natural  judiQe  to  pay,  there- 
fore he  could  not  recover  it  back  :  Bu( 


for  all  above  legal  intereft,  equity  wilt 
adift  the  debtor  if  not  paid,  or  an  ac- 
tion will  lie  to  recover  back  the  furplus 
if  the  whole  has  been  paid.  The  re- 
porter, not  feeing  this  diftiodion^  kas 
given  the  abfurd  reafon,  that  'volenti 
nonfit  injuria  \  and  therefore  the  man 
who,  from  mere  neceflity,  pays  more 
than  the  other  can  in  julHce  demand, 
and  who  is  called  in  fome  books  the 
flave  of  the  lender,  Ihall  be  faid  to  pay 
it  willingly,  and  the  Under  (hall  re^ 
trjn,  though  it  is  in  order  10  prevent 
this  opprelfion,  and  advantage  taken  of 
the  neceflity  of  others,  that  the  law  has 
made  it  penal  for  him  to  take,  Thb 
kind  of  reafoning  is  equally  applicable 
to  the  cafe  of  a  bailiff*  who  takes  gar- 
niOi-money  from  his  prifbner.  It  is 
wrong  for  the  bailiff  to  take  \tx  and  1% 
is  therefore  wrong  for  the  other  to 
tqmpt  him,  andvcTemi,  (^c,  andthere-r 

fore 
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fert  kc  fliall  not  recover  it  back  ;  but  ver.     This  cafe  is  likewifc  held  of  no 

this  has  been  determined  otherwife.  authority^    and  many    inibmces    are 

The  cafe  of  money  given  to  a  fdicitor  fhewn    of    contrary    determinations, 

to  bribe  a  cuflom-Koufe  officer,  cited  in  i  Bro.  Cb,  ^^j*     Vide  2k(o  Str.  ^\^^ 

Tomkiits  and  Bernet,  is  againfl  his  own  2  Bur.  1005.     i  ^,R,  286. 
.  agent,  and  therefore  he  cannot  reco* 

3.   HardVC^.  r^    -1 

[Hill.    8  Will.  3.     B.  R.] 

/NDEBITATUS  afflmpfit  will  lie  in  no  cafe  but  Inddltatuj af. 

where  debt  lies  {a),  therefore  it  lies  not  upon  a  wager,  [^o  wfc  bat* 

nor  upon  a  mutual  ojfum^ity  nor  againft  the  acceptor  of  a  where  debt  lies. 

bill  of  exchange  ;  for  his  acceptance  is  but  a  collateral  en-  Hard.  485. 

gagement.     But  it  lies  againft  the  drawer  himfelf,  for  he  \  Lev.  j*gf* 

was  really  a  debtor  by  the  receipt  of  the  money,  and  debt  i  Roll.  Abr. '597. 

would  lie  againft  him.  aKcb.  713,75s, 

(^)  In  Bovey  v.  Caftkmain,  i  Ld.  ufe  the  exprcHion  indebitatus^ 

Rojfm.  69.  the  general  propofition  in  fumpfit\  and    the   above  dodlrine   in 

this  cafe  is  exprefsly  laid  down  and  Hard's  cafe  feems  to  be  confirmed  in 

agreed  to  by  the  Court ;  and  although  Walker  v.  Witter.  Doug.  Rep.  1.  where 

it  may  appear  to  be  weakened  by  the  debt  was  held  to  lie  on  a  foreign  judg- 

opinion  of  Lord  Mansfield  in  Mofes  v.  ment,  apon  the  ground  that  indebi- 

M'Ferlan,  2  Bur.  1005,  "  that  an  ac-  t  atus  ajfumpfit  would  lie  upon  fuch  a 

tion  ot ajiimpfit  will  lie  in  many  cafes  judgment;    and  Afl^hurft  and  Butter , 

wheredebtdoeslie,  and  in  many  where  Jullices,  are  there  reported  to  have 

it  does  not,"  it  is  worthy  of  obferva-  faid,    wherever    indebitatus    of- 

tion>  that  the  learned  judge  does  not  fumpfitz^n  be  maintained,  debt  will  lie* 

4.     [HiU.  9  Will,  y    At  Nifi  Prius  at  Guildhall,  coram  Holt 
Cbiefjufiice,] 

TNDEBITATUS  afumpftt  verfus  A.  and  B.  and  No  finding  can 

-«    judgment  verfus  A.  by  default.     B.  pleaded  payment,  JS^^[«.%*,SSl 

and  ifluc  thereupon.     Etper  Holt.     No  finding  upon  this  fion  by  nicntde- 

ifluc  can  difcharge  A.  for  he  has  confefled  the  whole.  ^'^^^^    '  Saund. 

°  230.     Cro.  £,1. 

70 X*  Comb.  jl.7. 

c.     Butcher  verfus  Andrews.  vide  Record,. 

•^  •^  page  732. 

[Will.  3.  B.  R.] 

ASSUMPSIT,  for  that  the  defendant,  in  confider-  Carth.  446. 
^     ation  that  the  plaintiff  at  his  requeft  would  lend  the  ^^^g^/^jlj^j^" 
defendant's  fon  any  fum  of  money,  and  let  him  have  any  ^l^  ^^  K\%\c^ 
goods,  fo  as  the  money  lent  and  goods  fold  exceeded  not  qucft  he  would 
5  /.  promifed  to  pay  him  ;  and  avers  that  he  lent  him  5  /.  ^'^^j  thcdcfcnd- 

•        *  1  /•  t  .  "I  .  1  !•  1  1  r  ants  fon  any    . 

in  money,  and  fold  him  goods  upon  credit  to  the  value  01  ^^^^  j^c.  not 
5  /.  and  declares  alfo  that  the  defendant  was  indebted  to  cxa;eding  5I. 
him  for  fo  much  money  tnutuo  dat  iif  accommodate  to  the  JJJ*["jJ^^/nt*7 
fon  at  the  defendant's  requeft,  bfc.    Upon  non  ajfumpftty  greater  fum. 

verdict 
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3  RoU.  Abr.  31. 
1  Vttit.153. 
Indebititus  will 
not  lie  If  ainft 
B*  for  money 
knt  to  A.  at  B's 
fcqueft»  becaufe 
the  promiic  it 
collateral  only* 
Raym.  67. 
Coot  I  Vent. 
311.  feds  Vcat: 
36«  accord. 
FariL  is»  13* 
^Saund.  136* 
%  Ler.  119. 
^oft.  «5.  Cro. 
Jac.500.  Comb. 
473.  S.  C. 
jSalk.  IS* 
Holt*  13. 
'  DaoT.  Abr. 
1  pt.  17* 


38t0n  fur  le  Cafe,  fur  AflUmpriC. 

verdift  pro  quer^  and  3  /•  given  in  damages.  Upon  mo^ 
tion  in  arreft  of  judgment  it  was  allowed^  That  the  de^* 
fendant  could  not  be  indebted  for  more  than  5  A  for  he 
engaged  for  no  more ;  fo  that  if  the  jury  had  given  more» 
it  had  been  naught.  Here  the  jury  having  given  lefs  than 
5  /.  this  was  urged  to  have  helped  the  declaration.  Sed  ncn 
allocatur  /  for  nrft,  non  conftat  to  the  Court,  but  the  de- 
fendant has  paid  5  A  already,  and  that  this  is  now  claimed 
over  and  above,  adly.  That  the  declaration  was  naught ; 
for  the  money  being  lent  to  7.  £•  the  defendant  cannot  be 
obliged  as  for  a  debt,  and  liable  to  an  indebitatus^  but  to  a 
fpecial  affum^ty  as  being  but  collaterally  bound  by  his 
promife ;  for  the  fame  money  cannot  be  lent  to  two,  other-^ 
wife  had  the  money  been  only  delivered  to  the  fon  at  the 
father^s  requeft,  or  only  had  and  received  by  the  fon  at  the 
father's  requeft,  for  then  the  loan  had  been  to  the  father} 
quod  nota  (a). 

{a)  R.  acc.2  Wtl/.  141.     Vide  3  fTtl/.  388.     zBL  Rep.  873, 


Vide  Record, 


Affbnp^t  In 
confideiatioo,  ^ 
plaintiff  promif- 
cdto  marry  the 
defendant,  ihe 
promiftd  to 
marry  himy  Ilea 
for  the  man  as 
wcUasforthe 
^iPOiDan»  becaufe 
aodul.  5  Mod. 
411.  S.C 
Carth.^!;. 


6.     Harrifon  verfus  Cage  &  ux. 

[Mich.    10  WiU.  3.   B.  R.      i  Ld.  Raym.  386.  S.  C.  with 
other  Points.] 

j4S  S  UMP  S  IT,  for  that  in  conGderation  he  had  pro- 


mifed  to  marry  the  defendant,  ihe  promifed  to  marry 
him  ;  and  verdiA  pro  quer,     Obje^ed,  that  the  woman 
may  in  fuch  cafes  have  an  a£lion,  but  the  man  cannot ; 
becaufe  marriage  Is  no  advantage  to  the  man,  but  to  the 
woman  it  is.     And  the  writ  Cau/a  matrimonii  pmlocuti  lay 
for  the  woman,  but  not  for  the  man.     Vide  Ro.  22.  //.  2. 
I  Injl.  204.  /^  N.  B.  3  ••205.  Hob.  10.     Sed  non  allocatur  i 
For  marriage  is  a  conGderation  on  the  man's  Gde  fufficient 
.  ^        to  raife  an  ufe ;  and  a  man  (hall  have  an  a£lion  for  fcan« 
*^*f 3^5^*5;  dalous  words  per  quod  he  loft  his  marriage.    Et  per  Holt 
*  *    '  C.  J.  Theaftion  is  grounded  upon  the  mutual  promifes  : 

If  the  woman's  promife  docs  not  bind,  the  man's  promife 
is  but  nudum  paHum,  and  therefore  it  is  a£lionable  either 
on  both  Gdes,  or  on  neither  Gde  {b). 

Holt  456* 


€v«  R«p. 

iMtenfon  verf. 

Holecfoft. 

•  Mod.  1 72. 

1  Sid.  180. 

1  Keb.  351.     3  Le^ 


65.    a  Salk.  437,  *c.    Cafci  B.  R.  414. 


( *)  The  following  points  have  been  way  bring  an  aftion  for  breach  of  pro- 
decided  rcfpcfting  promifes  of  mar-  mile  by  the  adult.  Holt  v.  fVard.  2 
lisLge.  Where  the  promife  of  the  man  Str.  850,  937.  Fitxgib.  175,  275. 
was  proved,  and  no  a^oal  promife  of  Mutual  promifes  to  marry  are  not  by 
the  woman,  evidence  of  her  carrying  the  ftatute  of  frauds  ncccflary  to  be  in 


hcrfcif  as  confentino;  and  approving 
his  promife,  was  held  fufficient.  ^«/- 
tM  V.  Mamfollp  3  Salk.  16.  If  an  in- 
fiint  and  a  perftm  of  age  mutoally  pro- 
mifc,  the  inhnu  althpogh  not  bound. 


writing.  Cock  v.  Baker,  i  Sir,  34. 
Promile  not  to  marry  any  body  elfe# 
when  there  is  not  a  mutusd  agreement 
of  intermarriage,  is  not  obligatory, 
Lowe  y.  Peers.    4  Bur.  Z2t$* 


dftton  fur  le  Cafct  fur  Mrumpfit  04 

7.     Palmer  verfus  Stavely. 

rpalch.  13  W.  3.  B.  R.    Comyns  iic.  S.  C.     i  Ld.  Raym. 
669.  S.C] 

JNDEBITATUS  ajfum^tt  for  money  had  and  re*  J^^g^7J|.^"^ 
•*     ceived  by  the  defendant  for  the  plaintiff  nd  ufum  of  «"[^vcd"y* 
die  defendant,  and  verdift  upon  mnajfum^tt  for  the  plain-  tliedc^djntfor 
tiff.     And,  upon  motion  in  arreft  of  judgment,  the  Court  ^^*^°f^^ 
held.  That  thefe  words,  /^//x^/// of  the  defendant,  fliould  heidw^  after 
be  reje£led,  becaufe  they  are  infenfible  and  repugnant,  verdia.   Mod, 
and  dien  the  promifc  was  for  money  had  and  received  by  ^*[^  b.  R,^°^' 
the  defendant  for  the  plaintiff,  which  is  well.     Vide  i  Zii.  ^,o,  s.'c* 
306.     I  Mod.  42.    2  Keb.  615.     I  RoU  15.  /•  20.    i  Com^ 
Dtgm  3d  idiU  216.     AQion  on  the  Cafe  fur  AJfum.  H.  3, 

8.    Cutting  verfus  Williams. 

[HiU.  1  Ann.  B.  R.    2  Ld.  Raym.  825.     11  Mod.  24.] 

aS  S  UMPSIT,  and  two  feveral  counts  laid ;  one  was  Affumpfit  on 
^^  on  a  promiflbry  note,  and  the  plaintiff  counted  thereon  J"*^^'^'!^^"^ 
as  on  a  bill  of  exchange,  upon  the  cuftom  of  merchants,  ofmerchafiuand 
On  Mon  affwn^t^  entire  damages  were  given,  and  judgment  hci<*  in  b«fo« 
accordingly.    Upon  a  writ  of  error  brought  in  this  Court,   rj^^^^*^^. 
it  was  held,  ift.  That  the  plaintiff  could  not  declare  upon  notbererafed 
the  promiflbry  note  as  upon  a  bill  of  exchange  :  and  as  ««  P"t  «ad  af- 
there  could  be  no  fuch  count  or  aftion,  fo  there  could  be  ^^^^'^^^ 
no  fuch  damages,     adiy,  That  they  could  not  reverfe  the  pm  it  bj  com. 
judgment  in  part,  viz.  as  to  the  one  count,  and  affirm  as  ««»  Uw,  and 
to  the  other  J  and  denied  Jacob  and  M'tlli%  cafe.    Hob.  6.  ^^^^^^^ 
{a).     And  took  this  difference,  viz.  Where  the  judgment  &c.    Cro.clr. 
is  partly  by  the  common  law,  and  partly  by  ftatute,  it  may  339-   Cro.  jac. 
be  reverfed  in  part  I  for  that  which  was  a  judgment  at  JjJ^s.c/^*' 
common  law,  will  remain  a  judgment,  and  be  complete  i  Roll.  Rep.  24. 
without  the  other  {b).    Fide  Cro.  Car.  349.    Cro.  Jac.  424.  '^*^'^''75j  Ho|f 
Mo.  708.  A/^n.  74.  I  RoL^TS'  »  ^^^-  ^3^-  3i  ^^^-  S^^*  \L]'.    sJsuL' 

^3S*      S/;«    121,    125.       I  ^i?/l/.  27,  39.      2  Saund.  l*]^.         3and4Axio. 


(a)  R.  ace.  Cart.  235. 

(b)  R.  ace.  Rep.  B.  R.  temp.    Hard.  50.     Vld.  Str.  973. 


<a.  9. 


9.     Meredith  verfiis  Short.  [  ^5  ] 

[Paf.  I  Ann.  B.R.     2  Ld.  Ray m.  759.  by  the  Name  of  Mere- 
dith 'ver/ur  Chute,  S.  C] 

^S  SUM  PS  IT  J  declares,  Whereas  at  the  requeft  of  Far.  12.    Af- 

-"     the  defendant,  he  hath  delivered  to  the  defendant  ^^^J"^!*'^^^ 

a  note  given  him  by  J.  S,  a  third  pcrfon,  for  50  /.  the  de-  cWi^ri^of  a 

fendant  note  uod^rj.  $.*• 


nj  ^ftion  fur  le  Cafe,  fur  Aflumprih 

iMBd  for  5cl.  fendant  in  confideration  thereof  promifcd  to  pavhim  50  J. 

Smd?^^"'  ^^^^  verdicl,  moved  in  arrcft  of  judgment,  That  it  is 

caoie  the'note  Hot  a  gift  but  a  delivery ;  and  that  the  note  was  ufele&t 

wu  eridence  of  jmd  of  no  value,  becaufe  it  does  not  appear  to  be  for  a 

L^.  .4S.  confideration.     Holt,  C.  J.  The  delivery  (hall  be  intended 

%  Saund.  136.  abfolute  and  indefinite,  and  it  is  evidence  of  a  debt,  and 

a  Lev.  119.  therefore  the  parting  with  it  is  a  good  confideration ;  and 

1  Lev.  V65.  though  the  confideration  of  this  note  was  proved  at  the 

3  Saik.  125.  trial,  yet  that   was  not  neceflary,  as  I  conceive.     Fide 

^^'k^c  "^'  3  ^'^^  ^55*  '7^'  ^^^''«*     ^'^  S/.  3  fa*  4  Ann,  c.  9. 

10.  Gould  veffiis  Johnfon* 

[Paf.  1  Ann.  B.  R.     2  Ld.  Rayra.  838.  S.  C.  with  another 
Point      3  Ld.  Raym.    Entries  7.  j 

Far*  H3!  tiki  y4^ *  UMPSIT;  and  declares  on  a  promife,  in  con- 
Booth  and  John-  fidcration  he  would  receive  A,  B.  and  C.  into  his 
fon.  Affump-  houfe  «/  hofpites,  and  find  them  meat,  drink,  and  all  neccf- 
tioii*rfM«°th^*'  ^^"cs,  to  pay  what  was  deferved  ;  and  fays,  That  he  did 
pUiatiff  would  receive  them  into  his  houfe,  and  did  find  them  meat, 
^7  hlilf ^  drink,  and  all  neceflaries ;  and  the  defendant  has  not  paid, 
K>^ttt,  and  "^  ^^*  Defendant  demurred,  becaufe  it  was  not  faid  he  rc- 
inid  them  meat,  ceived  them  ut  bofpites,  which  is  a  fpecial  receiving,  as  inn- 
2l*  iJVa^*  keepers  do ;  and  that  a  precife performance  was  neceflary. 
cdic  thein  "akd  ^^  P^^  ^^^^  ^  ^ur.  This  is  a  fulficient  performance  •,  for 
£ad  them  meat,  thc  receiving  here  mentioned,  is  receiving  them  i// £^</f/, 
&c.  hcidfuffi.  and  evidence  of  fuch  reception  would  well  prove  them  to 
wfdKHit^rhof!  he  received  ///  hofpites.  And  if  they  were  received  as  fer- 
pites ;  OB  de.  vauts,  and  not  as  guefts,  it  ihould  have  been  pleaded  on 
"""*'•  jl^i**'  the  other  fide  with  a  traverfe  of  their  being  received  ut  hof- 
55. '  6  Mod.*  pites  :  A  finding  meat,  drink,  bfc.  is  a  gueftingthem,  and 
a27,a59.  Poph.  muft  bc  fo  intended,  till  the  contrary  be  (hewed.  Thefc 
'93-   T**J*  ^7-  cafes  were  cited  on  thc  other  fide,  and  anfwcred.     2  Cro, 

6Mod.77.  Poft  45-     jcncsj^j^i.     2  C9.  245.     J>/v.  175.  (a). 
29.  pi.  30. 

(tf)     Vide  Sir.  88.     2  Mod.  24.     Ray.  204. 

11.  Herbert  ver/us  Borftow. 

[Trin.  2  Ann.  B.  R.     2  Ld.  Raym.  895.  S.  C] 


°"   /^ASE:  plaintiflF  declared,  in  confideration  that  he  hud 
al  paid  and  delivered  to  the  defendant  twenty  pieces  of 


DeliTcry,  in  con- 
fideiatioa  or'  be- 
ing paid  thc  Ta-  -  ,    . 

luc,  is  a  faic.  hammered  money,  being  twenty  old  (hillings,  at  his  re- 
''T*'  N*  ^^^^  queft,  he  the  defendant  promifed  to  pay  him  20  /.  new 
vldcRccwd^'"  money.  Objeflcd,  The  property  is  not  ^XttttA ',  fid  non 
733.  allocatur ;  for  a  delivery,  in  confideration  of  being  paid  thc 

value,  is  a  fale. 

12.  Coggs 


2fttOn  fur  le  Cafe,  fur  Aflumpfit  26 


12.     Coees  verfus  Bernard.  vide  Record, 

00  -^  P*2«  735* 

[Trin.  1  Aiin.  B.  R.    Inti-at.  Hill,  i  Ann.  Rot.  43$.     2  Ld. 
Kaym.  909.  6.  C.    Corny ns  133.  S.  C  J 

CASE:  wiieread  the  defendant  ajjumpfti  to  take  up  a  Aflampfitto 

hogihcad  of  brandy  in  a  cellar  injD.  and  fafely  to  lay  h^^^JJ^^^?^- 

h  down  in  another  cellar ;  that  he  tarn  negligent er  laid  and  in  one  cellar, 

put  it  down  in  another  cellar,  that  for  want  of  care  the  cafk  ?"<*  J»y  « <towa 

was  ftaved,  and  fo  much  brandy  was  loft.     Objefted,  in  BrcVcM^^^^ 

arreft  of  judgment.  That  there  is  no  confideration;  for  negiigcnur  be 

the  defendant  is  not  to  have  a  reward,  and  it  does  not  ap-  P"f  »t  down  m 

pear  he  is  a  common  carrier,  or  porter,  fo  as  to  be  en-  [I'^lr/uvcd^*^ 

titled  to  a  reward;  he  is  only  to  have  his  labour  for  his  gift,   if  h. un- 

pains,  fo  that  this  is  nudum  paHum  v/lthout  confidcratlon.  <icr:?k.e  to  do  a 

But  by  Holt  C.  J.  If  the  agreement  had  been  only  execu-  Lt^ToSn 

tory,  as  that  he  aflumed  to  carry  it,  and  did  not,  no  a£lion  lies  for  the  non- 

would  have  lain.     Like  the  cafe  of  ri  H.  4.'  33.   Aftion,  |"j|!""4^^'*' 

for  that  he  promifed  to  build  him  a  houfe  by  iuch  a  day,  ^^  thrdoing"fr^ 

and  did  not ;  adjudged  it  lay  not  in  that  cafe  ;  but  here  he  ^Stum  lies  tor  a 

was  actually  entered  upon  the  thing  accord  in;'  to  his  pro-  m's'^rance,  if 

./.  ,    ',         e         ,'    .  T         •     1     1       •     !•   •  f     X  through  hii  owa 

mile,  and  therefore  havmg  milcarned,  he  is  ImdIc  to  an  negiett  or  mif- 

adion :  for  it  is  a  deceit  upon  the  plaintiiF  who  trufted  maa-jerncnt, 

him,  and  that  is  the  caufe  of  aftion ;  for  though  he  was  5"-'!*'"'  '^  '*  ■  . 

I  I  1  n  .  r  f        1       ^  ^tzi\t ;  but  not 

not  bound  to  enter  upon  the  truft,  yet  if  he  does  enter  up-  xf  by  mere  acd- 

on  it,  he  muft  take  care  not  to  mifcarry,  at  leaft  by  mif-  <i^nt.  Keiw  50, 

management  of  his  own.     Aliter  perhaps,  if  a  diunken  A^bV.  oifph  x§. 

man  had  run  upon  him  in  the  ftreet,  and  thrown  down  the  2  H*.  4.^^4.' 

cafk,  or  one  had  privately  pierced  it,  bccaufe  he  had  no  '9  w*  6«  49* 

reward.    It  is  indeed  held  in  Teh.  128.  That  if  //.  deli-  b°  ^aU^for 

vcr  goods  to  A.  and  in  confideration  thereof  he  promife  to  le  Cafe,  40,  7a. 

re -deliver  them,  that  yet  no  adlion  will  lie  for  not  re -deli-  3  «•  ^'^^' 

vering  them  ;  but  that  refolution  is  not  law,  and  was  al-  ^f^^  J^^ q'^^  ^ * 

ways  grumbled  at :  And  2  Cvo,  661,  where  money  was  dc-  s.  c.    3  s^ik. 

livercd  to  pay  over  Jtne  mora,  is  contrary;  for  thouj:h  the  *'»  *^^*    ^^^ 

Earty  has  no  benefit,  yet  if  he  takes  the  truft  upon  liim,  *^*  '^*'  ^*  * 
e  is  bound  to  perform  it.    Fide  3  H.  6.  26.  {a)  Dr.  £s* 
Stud,  129.  Owen  141.  Keb.  160.  Judgment  pro  quer.  per 
iotam  Cur. 

{a)  See  the  Report  in  Ld.  Ray-     158.  Jones^^h^.^  of  Bailment,  ^^t  z^- 

mondt  the  whole  law  of  bailment  be-    turn.  El/ee  v.  Gatvj&rd^  5  T.  R^  151. 
ing  there  laid  down.  Vid,  H,  BL  Rep. 

/ 


V0I..L 


afij 


9£Hon  fur  le  Cafe,  fur  Aflumpfit. 


Indebitatus  af- 
fuinitfir,  Sc  in 
coufiiierAC'ooe 
in<)e  fuper  f«  af- 
fumplic,  wih. 
out  fayiri^  Jef". 
a/iumpfici  ixcid 
Vfcll  alter  judg- 
vntfrt^  bv  def4ult. 
Poft.  663.  I  Sid. 
246.     Raym. 
J23. 


[27] 


1 3,     Shore  vri^j  Brown. 

[Trin.  2  Ann.  fi.  R.     2  Ld.  Raym.  ^99.  S.  C] 

INDEBITATUS  afum^fit,  and  declares.  That  the 
^  defendant  being  indebted  to  hisa  ia  ao/.  for  geodc 
fold,  in  ccnfideratiom  inde  fupcr  fe  i^mn^t :  After  judg- 
ment by  default,  a  writ  of  error  was  Drought,  and  now  this 
exception  was  taken.  That  it  is  not  faid  the  defendant  pro- 
mifed,  fait  might  be  a  ftrangcr.  Et per  Cur.  It  cannot 
be  fuppofed  a  ftranger  promifed,  or  that  the  plaintLOF  pro* 
mifcd  himfelf,  there  is  no  body  to  promife  upon  this  re« 
cord  but  the  defendant ;  alitcr  perhaps,  if  three  perfons 
had  been  mentioned  in  the  record,  for  it  might  be  then 
uncertain  to  which  the  promife  was  applicable.  Et  per 
Gould].  There  is  alfo  a  difference  between  a  collateral 
promife  and  a  promife  by  operation  of  law  \  in  the  latter 
cafe,  the  law  which  raifbs  the  promife  applies  it*  3  Cro» 
913.     Noy  50,     I  Lev.  164  (a). 

{a)     Vide  s  Mmi.  305. 


lodeb'taius  af- 
fuiitpAc.     Ad- 
intnitttator 
ciiii^s  aicotoey 
toicctJvc  the 
iOtL-lUce's  debts; 
a  wiii  ap-,>ea;ing, 
the  iciten  of  a^i- 
mioiiliation  arc 
rereittcd.     Exe- 
cutor  may  briog 
indebitatus  af- 
ruir.|>fit  a^aiAft 
tix  at:omcy  for 
money  receive  J 
I.)  hi>  ufc,  «ju':a 
admiiii.lration 
Tjtd.     Mod. 
C^^  I5i»  i6ij 
309.     2  Ld. 
Raym.  12  J  6* 


14.     Jacob  vcrfus  Allen. 

[Mich.  2  Ann.    Jt  Guild-Hall,  coram  TrtvoT  Chief  Ju/tia.'] 

/NDEBITATUS  affumpfit  for  money  had  and  re- 
ceived to  his  ufe  ^  upon  evidence,  the  cafe  fell  out 
thus :  H.  having  letters  of  adminiftration,  appointed  the 
defendant  by  letter  of  attorney  to  receive  money  owin^  to 
the  inteftate,  who  accordingly  received  the  fame,  and  paid 
it  to  the  adminiftrator ;  afterwards  a  will  appearing,  the 
letters  of  adminiftration  were  called  in  and  repealed  by  ci- 
tation, and  now  the  executor  brought  an  indebitatus  of- 
fumpfit  againft  the  defendant  for  money  had  and  received 
to  tht:  ufe  of  the  plaintiff.     Objedled,   ift,  That  the  de- 
fendant afting  only  as  attorney  for  him  that  was  in  fa£l 
admiiiiflrator,  it  was  the  receipt  of  the  adminiftrator,  and* 
not  of  the  defendant,     idly,  That  it  ought  to  be  a  fpecial 
ajfumpfit^  and  not  a  general  indebitatus;  for  the  money  be- 
ing received  by  fpecial  authority,  and  that  exprefsly  to  the 
ufe  of  anotl^r,  this  exprefs  intent  fufpends  and  hinderf 
the  operation  of  law,  and  the  raifmg  of  an  implied  con- 
tract to  a  third  pcrfon  :  Bed  non  allocatur;  for  the  admi- 
niftration was  merely  void,  and  confequently  the  adminif- 
trator could  give  no  authority,  and  fo  the  attorney  adled 
without  authority }  and.  then  there  is  nothing  to  hinder  the 

taiCng 


^ffion  fur  le  Cafe,  fur  Affampfit.  '^ 

raifing  an  implied  contraft,  and  charging  the  defendant 
by  indebitatus  ajfun^t  to  the -executor  {a). 

\d)  J?,  contra,  Ld,  Haym.  1210.  .5  TVrw.  Ref.  125.  it  ivas  ruled,  that 

SemBie  contra,  4  Bur.  i984.vLord  Moft/^  the  defendant  was  difcharged  by  pay- 

/icA/  there  expre/Ted  his  diifent  to  this  ment  to  a  perfbn  claiming  as  executor 

.ctfe>  40)1  hia  iipprobatipn  of  the  qx[c  under  a  forged  will  whereof  probate 

X^  Lmd.^4^fmoMd.  S^Sie  cpfUra,  Cow.  h^  been  gnmtfid. 
.565.  In  the  cafe  oiAtien  v.  Duudas, 


Jl:$.     Birkmyr  ver/us  Darnell. 

[Mich.   3  Ann.  B.  R.      Intr.  Paf.   3  Ann.  Rot.  64.     2  Ld. 
Raym.  1085.  S.  C] 

T\ECLARATION,  That  in  conGdcration  the  plaintifF  6  Mod.  Cafcj 
^^^  would  deliver  his  gelding  to  A.  the  defendant  pro-  ^^  ^-  ^'^^^ 
mifed  that  i/.  fiiould  re-deliver  himfafe;  and  evidence  Kamirever. 
wasj  that  tht  defendant  undertook  that  ^.  (hould.xe-de-  PameiL  iRon. 
liver  him  fafe ;  and  this  was  held  a  collateral  undertaking:  ^l'  ^tl  j 

r  «  -A  1  1  11  .        •  1        1       where  the  dc- 

lor  another :  For  where  the  undertaker  comes  m  aid  only  fcndant  comts 
to  procure  a  credit  to,thc  part;y,  in  that  cafe  there  is  a  re-  on'y »"  »*»«*  ^ 
medy  againft  both,  and  both  arc  anfwcrable  according  to  ??!?!?"'  ^^i*!*^ 

-,',*•,  '  ,  -  ,  ,  i«.      tncrc  18  a  reme* 

their  diftindc  engagements ;  but  where  the  whole  credit  is  dy  againft  both, 

given  to  the  undertaker,  fo  that  the  other  party  is  but  as  »^ "  *  collateral 

hia  &nraiit»  and  there  is  no  remedy  againft.  him,  this  is  not  JoTty'thefla- 

a  coUsberal  undertaking ;  but  it  is  otherwife  in  the  princi-  tute  of  frauds : 

Eal  cafe,  for,  the  plaintiff  may  maintain  detinue  upon  the  othcrwifc  wh«p 

ailment,  againft  the  original  hirer,  as  well  z&2naffumyit  iggWentoilie'^ 

upon  the  promife  againft  this  defendant.     This  was  upon  defendant. 
a  cafe  ftat^  at  the  trial  for  the  opinion  of  the  Court  \ 
judgnokcnt  was  given  for  the  defendant  {b). 

Et  per  Cur.  If  two. come  U>  a  (hop,  aiid  one  buys,  and  F  ^8  1 

the  other,  to  gain  him  credit,  promifcs  the  feller,  if  he  does  ^  rqH.  ^br. 

not  pay  youy  I  will;  this  is  a  collateral  undertaking,  and  738.  pi.  1.    i 

void  without  writing,  by  the  ftatute  of  frauds  :  But  if  he  ^^"*  ^^['  *7» 

fays.  Let  him  have  the  goods i  I  will  be  your  paymajier,  or  /  275,6.    Cro.  ^ 

nvill fee  you  pgudy  this  is  an  undertaking  as  K)rhimfelf,  and  Jac.  386.  s.  C. 

he  (hall  be  intended  to  be  the  very  buyer,  and  the  other  3  B"/^-  94- 

*^  I  !_•     r  i    .     i      '  3  balic.  15.  S>.  C 

to  adt  but  as  his  lervant.  HoU  606. 1  Dinv.  Abr.  68.1  Roil.  Abr.  30.  Noy  1 1.  Cro. 

Jac.  500.  I  Vent.  43^  2683  293,  3x1.    Ante  23.  pi.  5. 


(*)  l^ii.  iWilf.g^.  ]  Wilf.  305.  it  appears,  conformably  to  the  doftrinc 

^Le^.  363.    Coivpytzj.    Bur.  1880.  in  this  cafe,  that  if  the  perfon   for 

%  y.^.  Jo.  H,  BL  120.   Com.  aftioQ  whofc  afc  the  goods,  \^c.  are  furnifti- 

upoQ  ^ffianffit,  F,  3.  3d  edit,  ill  vol.  ed,  is  liable  at  all,  any  other  perfoh's 

p.  ziOj  note  «.  from  oU  the  aothorities  promife  is  void,  except  in  wriiing. 
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i6#     Dean  vcr/us  Crane. 

[Mich.    3  Ann.  B.  R.      >  Ld.  Raym.  iioi.  caUed  Green 
nfir/xs  Crane.] 

>  ^c^  309.  pLAINTIFF  declared  as  executor  on  a  promife  to  the 
i^!^^l^^r^  teftator.  Defendant  pleads  nm  affum^t  infra  f ex  af§^ 
^^to  teftator,  nos ;  and  upoQ  the  trial  of  the  iflue  it  appeared,  that  there 
damteofUmi-  was  a  ncw  promife  made  within  fix  years;  but  it  was 
^d**blw  ^^  a  promife  made  to  the  plaintiff  himfelf,  and  not  to  the 
promife  to  the   ,teftator.    Ei  per  CuT,  He  ihould  have  declared  accord* 

•X'Cotoff  within  xnclv  ia\ 
fix  y«rt  could  .^  /  V  /• 
not  b-  sivcn  in  endence.    Mod.  Cafe  I5i>  i6i>  309* 

(«)  To  a  fait  by  executors  on  pro-  fdves.     Exicuttn  rftbe  Duke  rfMmrU 

nifetotbe  uftatOFj  thefbtttteoflimi-  honmgh   v.   Widmore^      a    ^/r.    890. 

tadons  was  pleaded,  and  the  plaintiffs  Fitxg^  193.  but  it  is  now  ufnal  to  add 

had  liberty  to  amend,  by  laying  the  a  fet  of  counts  on  ptomiles  to  the  exe-> 

promife  to  have  been  mcde  to  them*  cutor. 


17.      Love's  Cafe. 

[Paf.  5  Ann.  B.  R  ] 

Arumpfit,  in  'T^HE  (heriff  takes  goods  in  execution  upon  z  fieri  fada/j 
confideraticisthe  L  j^  ftrangcT  promifes  to  the  officer  to  pay  him  Ac  debt 
ft^*^" ^«  in  confidcration  he  would  reftorc  them.  Upon  demurrer 
oa  fieri  facUs,  to  this  was  argucd,  and  compared  to  a  confidcration  of  fuffer- 
W  ^«  ^^^  ■  iiig  a  prifoner  to  cfcape.  &^  Cur.  centra^  by  the  capias 
S^.  "To  Co.  he  is  to  take  and  keep  infdva  cufioila^  and  to  give  liberty 
io«.  Cm.  El.  is  contrary  to  the  writ,  but  that  is  now  to  raife  the  moneT^ 
'??•  .)^^'  an«l  the  Cicriff  upon  a  fitrt  facias  may  fell  the  goody,  and 

1  RoU.  AU.       this  IS  no  more  m  emxt. 

191.    X  Wilfoo  S^S. 

1 8-     Haffer  verfus  WalUs* 

[HiU.  6  Ann.  B.  R.] 

A.  BurrlfjB.  'THE  plaintiff  bcing  a  feme  fole  married  the  defendant 
liring  X  fcnner  1  Wall'iSy  who  was  in  truth  mauied  to  another  woman: 
rtWcitu  «ot  V^aUis  made  a  leafe  of  the  wife's  land,  referring  rent,  and 
•f  bet  !ani  fiom  reccivcd  the  rents  from  the  tenants.  Upon  this  the  plain* 
tciuno.  Ad-  lijQf  difcovcring  the  former  marriage,  brought  an  indebiutus 
mf/w  brirs  ii-  ^I^^tf^^  agaiuft  WaUls  for  fo  much  money  receired  to  hear 
«»tb1:i!cia!ruiEp-  ufc.  And  aftnr  verdicl  on  nsn  ajfum^t^  it  was  objcAedp 
fit  25  for  m^y  ^^^  WcU:s  having  no  right  to  receive,  the  tenant  was  not 
r««;*^u  to         liifchargci!,  and  therefore  an  aiVion  lay  againft  the  tenant^ 

wh» 
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who  Has  his  remedy  over  againft  WalUs.  But  the  Court 
held  Wallis  .was  vifibly  a  hufband,  and  the  tenant  dif- 
charged ;  at  Icaft  that  the  recovery  againft  JVallis  in  this 
a£lion  would  difcharge  the  tenantj  for  this  would  be  a  fa«* 
tiafadlion  to  the  leilbr  {a). 


X2^ 


{a)  TbeadioD  for  money  had  and 
received  has  been  very  much  encou- 
raged by  the  Courts.  In  the  cafe  of 
Mofis  v.  Mdcferlan,  (2  Bur.  1005 .)  The 
phuntiffhad  indorfed  to  the  defendant 
four  promiiTory  notes  of  30  /.  each,  to 
be  recovered  againil  the  drawer.  The 
defendant  agreed  that  he  fhould  not  be 
liable  to  the  payment  of  the  money, 
and  afterwards  fued  him  for  and  reco- 
vered it  in  the  Court  of  Confcience ; 
and  it  was  ruled  that  the  plaintiff 
might  recover  it  back  in  this  aflion. 
Lord  Mansfield  faid  in  that  cafe.  This 
kind  of  equitable  aflion  to  recover 
back  money  which  ought  not  in  juftice 
to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only 
for  money  which,  ex  aquo  ii  honOf  the . 
defendant  ought  to  refund ;  it  does  not 
lie  for  money  paid  by  the  plaintiff", 
which  is  claimed  of  him  as  payable  in 
point  of  honour  and  honeily,  aithough 
It  could  not  have  been  recovered  from 
him  by  any  courfe  of  law;  as  in  pay. 
inent  of  a  debt  barred  by  the  (latute  of 
limitations,  or  contracted  during  his  in- 
fancy, or  to  the  extent  of  principal  ana 
intereft  upon  an  ufurious  contradl,  or 
for  money  fairly  loft  at  play,  becaufe 
in  all  thefe  cafes  tlie  defendant  may 
retain  it  with  a  fafe  confcience,  though 
by  pofitive  law  he  was  barred  from  re- 
covering ;  but  it  lies  for  money  paid 
by  miflake,  or  upon  a  confideration 
which  happens  to  fail,  or  for  money 
got  through  impoAtion  (cxprefs  or  im- 
plied) or  extortion;  or  oppreflion,  or 
an  undue  advantage  taken  of  the  plain- 
ti£F*s  fitaation,  contrary  to  laws  made 
for  the  protedion  of  perfons  under 
thofedrcamftances.  In  one  word, 
th9^«l^fthis  kind  of  aflion  is,  that 
the  defendant,  upon  the  circumftances 
of  the  cafe,  is  obliged,  by  the  ties  of 
natural  juftice  and  equity,  to  refund^ 
the  money. — In  the  cafe  of  Dutch  v.  ^ 
Wamu,  in  C.  B.  cited  in  the  lal^-mcn- 
tioQcd  cafe^  (he  defendant,  on  pay- 
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ment  of  a  fum  of  money  by  the  plain- 
tiff, agreed  to  transfer  certain  ftock  at 
a  given  time,  which  he  refufed  to  do ; 
and  an  adiion  for  money  had  and  re- 
ceived being  brought,  and  damages  be- 
ing given  to  the  amount  of  the  value 
of  the  ftock  when  it  (hould  have  been 
transferred,  (which  was  lefs  than  the 
money  paid,)  the  Court  held  the  ac- 
tion and  recovery  right,  and  faid,  that 
the  extending  thefe  actions  depends  on 
the  notion  of  fraud.  If  one  man  takes 
another's  money,  to  do  a  thing,  and  re- 
fufes  to  do  it,  it  is  a  fraud  ;  and  it  is 
at  the  eleftion  of  the  party  injured  ci- 
ther to  affirm  the  agreement  by  bring- 
ing an  adtion  for  the  non-performance 
of  it,  or  to  difaffirm  the  agreement  ah 
initio, by  reafon  of  the  fraud,  and  bring 
an  action  for  money  had  and  1-eceiv- 
ed  to  his  ufe.  Agreeably  to  x^icCc  prin- 
ciples it  has  been  decided,  that  afltrnp* 
Jit  for  money  had  and  received  lies 
againft  a  perfon  receiving  the  {tz%  or 
profits  of  an  office  under  pretence  of 
title,  2  Mod*  260.  2  Jon.  1 26.  2  Le^. 
245.— ag^nft  a  fherifffor  money  levie^ 
on  an  execution.  Comb,  430. — againlr 
the  affignees  of  a  bankrupt  by  a  perfon 
who  had  paid  them  a  debt,  having  a 
right  to  fct  off  money  due  from  the 
bankrupt  on  an  infurance  made  by  him 
under  a  commiffion  del  credere,  and 
which  he  had  paid  his  principal,  Grov% 
V.  Dubois,  I  Herm  Ret.iM.  Biz^  v. 
Dickjon,  I  y.  R.  -a^i^^pupon  the  com. 
miffioncrs  order  of  dividend,  Bronun  v. 
Bullen,  Doug.  407.  —to  recover  back  the 
confideration  of  an  annuity  which  be- 
came void  for  want  of  regiftry,  Shove 
V.  IVebb,  I  y.  R,  732.  or  money  paid 
under  the  authority  of  an  illegal  court, 
(the  High  Commiffion  Court  before 
the  Revolution,)  Newdigate  v.  Davy^ 
1  Ld.  Raym,  742.  or  levied  by  a  jufr 
tice's  warrant  on  a  convidlion  which 
was  afterwards  quafhed,  Feltham  v^ 
Terrj,  Bull,  N.  P.  131 .— for  moncjf 
paid  to  an  audlioneer  as  a  depoUt  on^ 
3  thfi 
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the  Tale  of  an  elbte  when  the  title  was 

J-  dcfc6live,  Burcugh  v,  Shimncr,  5  Bur. 

2639. — orif  tac  cllatc  does  notcorre- 

fpond  is'uh  the  dcfcripiicn  given  of  it 

by  a  printed  particular,    •  v, 

Cbrifiicy    before  Lorvi  Kenyon  at   nifi 
friusy    MS. — for  money  paid   on  a 
conditional  fale,  which  was  rcfcinded. 
Towers  V,  Barrett  I  Term  Rep.  133. — 
when  a  purchafe  is  made,  if  the  money 
is  paid  9  and  the  thing  contraded  for 
not  delivered^  anott.  1  Str,  407.— for 
return  of  premium  upon  a  policy  of 
aflarance,  when  the  riik  never  com- 
menced, Sievenfin  v.   Sno^ivt   x  Bur. 
1 2  57. 2  -5/.  3 1 5 .— againft  a  nurle>  who, 
•.upon  the  death  of  a  perfon  (he  attend- 
*  cd,  embezzled  his    money,  H'bip  v. 
Thomas,  Bull.  N,  P,  130. — againft  a 
perfon  to  whom  goods  were  pledged, 
and  who  refufed  to  deliver  them  with- 
out payment  of  more  than  was  due  for 
•^  tlic  money  overpjud,  Jflley  v.  RejnoUs, 
7,  Sir.  915.— for  money  paid  to  offi- 
cers of  the  revenue,  who  feizcd  goods 
as  not  having  permit,  when  in  fafl 
they  had,  and  refufed  to  deliver  tliem 
without  payment  of  fuch  money,  /r- 
vi!^  V.  fFii/bu,  4  Term  Rep.  485. — for 
money  paid  to  a  lot tery-ofHce*  keeper 
'  fbr  aii  illegal   infurance,    Jaques  v. 
Goligbily,  2  Bl.  1073.  JaqufS  v,  fFi- 
ihji  H,  Black,  65. — for  money  of  the 
plaintiff's  expended  by  his  clerk  with- 
out his  privity  in  foe h  illegal  infurar.ces, 
Clarke  v.   Skee^  Coivp,    197. — by  the 
ailignees  of  a  bankrupt  againft  a  plain- 
tiff at  whofe  fuit  money  was  levied  on 
an  execution  after  the  aft  of  bank- 
ruptcy. Kitchen  v.  Campbell ^   3  l^yilf. 
304. — by  the  drawers  oV  a  hil!  of  ex- 
change for  money  paid  by  their  friend 
or  agent  for  their  honor,  on  failure  of 
t'se  acceptors  to  whom  it  had  been  re* 
mitted  with  an  indorfcmcnt,  direfling 
them  to  credit  it  to  A.  (who  was  their 
debtor,)  and  afterwards  difcounted  by 
the  defendants  on  a  forged  indorfement 
of  it  by  the  acceptor's  clerk,  (the  ne- 
gotiability being  reftrained  by  the  fpe- 
cial     indorfement,)       Archer  v.    The 
Bank  c/  Ettglantl,      Doug,  637.— for 
money  paid  to  induce  ;i  creditor  to  fjgn 
a  bankrupt's    certincate.     Smith  and 
BrcmUjt  poug.  697.  />/  iuitii  y-^againfl 


a  perfon  who  got  poffefiion  of  a  maf- 
querade  I'cuti  belonging  to  another* 
on  ilic  prefumption  that  he  had  ibid 
it,  (the  defendant  having  notice  of  the 
nature  of  the  demand,)  L-ngrhamp  v. 
Kenny ^     Doug.    137.       [In    that   cafe 
Lord  Mansfield  cbfcrved,  that   greaC- 
benefit  arifes  from  a  liberal  cxtention 
of  this  adion,  becaufe  the  charge  and 
defence  are  both  governed  by  the  true 
equity  and  confcience  of  the  cafe,  but 
it  muft  not  be  carried  beyond  its  pro- 
per limits]  ;-- where  the  defendant  be- 
ing a  debtor  of  A.  who  was  a  debtor  ' 
of  the  plaintiff,  ^Nii  at  ^/s  requeft 
marked  off  the  amvtunt  due  from  A.  to 
the  plaintiff  in  the  accountof  what  was 
due  from  him   to  A.  and  gave  the 
plaintiff  a  note  which  was  not  paid. 
Ward  V.   Evans,  peft.   442.      2  Ld. 
R/t)'m.  928.  Comyns  138.— by  the^^a 
fide  bearer  of  a  note  made  payable  to 
bearer.  Grant  v.   Faughan,     3   Bur. 
1 5  2  5  .—by  the  indorfee  of  a  bill  of  ex- 
changee, who  received  a  navy  bill  af- 
figncd  to  the  drawee  as  fecurity  to  the 
plaintiff  till  the  bill  of  exchange  was 
accepted,  and  depofited  it  with  the 
drawee,  who  received  the  money  upon 
the  navy  bill,  and  did  not  pay  the  bill 
of  exchange,  Pie.yon  v.  Dunlop,  Cowp* 
571. — by  the  o\vncrs  of  a  vcffel  for 
fees  unduly  paid  by  the  mafler  to  a 
cuflom-honfc  officer,  Sie^venfon  v.  Mer* 
timer,  Cmxip.  805.     An   information 
for  money  had  and  received  to  the 
king's  ufe  held  to  lie  againft  a  perfon 
who  had  received  a  drawback  on  goods 
not-!entit)ed  to  it.  Attorney  Central  v. 
4lSf^omyns  6fi\, 

in  the  following  cafes  the  aAion 
for  money  had  and  received  has  been 
held  not  to  lie : 

Where  the  defendant  has  entered 
into  articles  to  account;  Bulfirode  v. 
Gtlhorne,  2  Str.  1027. — againfl  a  fore-^ 
ty  for  the  payment  of  an  annuity  w[ ' 
was  void  for  want  of  regiflry ;  -Art 
V.  Rafiall,  2  Term  Rep.  366. — againft 
the  Treafurer  of  the  Navy,  who  had 
paid  money  to  a  perfon  hai^'ing  probate 
of  a  forged  will,  at  the  fuit  of  the  right- 
ful adminiftrator ;  Allen  v.  Dundas, 
3  Term  Rip.  125. — by  a  lottery -ofiice- 
kcepcr  againft  a  ptrfon  to  whcxn  he 

had 
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had  paid  monqmpon illegal  infarances ; 
Browning  v.  Moris,  Cowf*  790.— up- 
on a  warranty  that  a  borfe  exchanged 
kjr  the  defead^nt  for  one  of  the  plain* 
tm  was  foond  when  it  was  not,  to  re- 
cover money  given  on  the  exchange ; 
Power  T.  JfoUi,  Cowp.  829.— where 
the  defendant  fdd  the  plaintiBT  a  pair 
of  horfes,  and  andertook  to  uke  them 
back  in  a  given  time,  they  were  re- 
tarned,  and  another  pair  taken,  without 
any  new  agreement,  which  were  alfo 
returned,  and  a  third  pair  taken,  and 
pluntiflT having  offered  to  return  thefe, 
the  defendant  refufed  to  receive  them ; 
Witton  V.  Downest  Doug,  23.  [In  that 
cafe  Lord  Mansfield  {M  he  was  a  great 
-  fiiend  to  this  a&on,  and  was  not  for 
ilretching,  left  he  (hould  endanger  it : 
where  there  is  a  fpecial  contra^,  the 
defendant  OQgflt  to  have  notice  by  the 
declaration  that  he  fued  upon  it.l--^ 
Where  the  defendant  had  impounded 
the  plaintiff*  *s  cattle*  damage  feaxant, 
-•and  the  plaintiff'  had  paid  the  money 
diarged,  and  then  brought  this  adion 
to  try  the  right;  Lin£n  v.  Hooper, 
Cowp.  414.— to  recover  flock  in  the 
Andy  Nightingale  v.  Devi/me,  c  Bur. 
'B^S^^z  BL  084.— -where  a  /ervant 
foand  bank  notes*  and  (hewed  them 
to  her  mafter*  who  faid  they  were  not 
his  property,  bot  refufed  to  deliver 
them  up ;  Neyes  v.  Price,  Eftinajfe'%  Dig, 
99. — againft  an  officer  0/  the  revenue 
for  duty  erroneoufly  paid  by  the  plain- 
dC  which  the  defendant  had  paid 
dver ;  Greenaiwaj  v.  HwrJ,  4  Term  Rep, 


553. — for  an  over-payment  to  fuch  of- 
ficer; IVbitbreadv.  Brook/hank,  Cowp, 
66.— for  the  premium  paid  on  a  void 
infurance,  after  the  rifk  infured  againft 
was  over ;  Lowry  v.  Bourdieu^  Doug. 
467.— for  premium  paid  on  a  void  re- 
aiTurance,  thoueh  the  lofs  infured 
againft  happenc^^^^^a^^  v.  Fletcher, 
2  Term  Rep,  i6^Ip-&y  tnc  drawee  of  a 
forged  bill  againfl  an  innocent  indorfee 
to  whom  he  had  paid  the  amount;  Price 
y,  Neal,  3  Bur,  13^4.— on  an  agree- 
ment in  coniideracion  of  the  plamti(F 
advancing  45  /.  to  the  defendant  to 
buy  goods  with,  on  the  defendant's 
note  payable  on  demand,  to  pay  the 
lender  the  profits  on  a  re- (ale,  the 
plaintiff" havin?  the  fame  day  demand- 
ed payment  of  the  note*  and  the  goods 
being  afterwards  fold  with  a  profit  of 
5  I' ;  Jeftons  V,  Broohe%  Cowp.  793.  — 
by  executors  whofe  teftator  borrowed 
money  on  a  prohibited  refpondentia 
bond,  which  they  had  refunded  to  re- 
cover it  back ;  Munt  v.  Stokes,  4  Term 
Rep,  561.— by  a  pcrfon  who  had  dif- 
trained  goods  of  A,  and  agreed  to  de- 
liver them  to  B,  on  his  promifc  topay 
the  rent;  Leery  v.  Good/on,  4  ^erm 
Rep,  687.— againft  a  carrier  for  money 
paid  for  booking  and  carrying  goods  . 
which  he  had  loft*  but  for  which  he  ' 
was  not  anfwerable  on  account  of  their 
being  fraudulently  entered;  Clay  v« 
Willam,  H.Bl.  298.  In  this  adlion  the 
plaintiff'can  only  recover  what  remains 
after  deducing  all  juft  allowances  | 
Dale  V.  SoUet,  4  Bur,  Z133. 


19,     Hey  ling  vcffus  Haftings. 

(HiIL  10 Will.  3.  B.R.    I  Ld.  Raym.  421.   Comyns54.  S.C.] 

/NDEBITATUS  affumffit^  by  an  executor  for  a  debt 
.  due  to  the  teftator.  Defendant  pleads  mti  ajfumfjit  in^ 
frafix  annoss  evidence  was,  that  the  goods  were  fold  above 
fix  years  ago,  and  that  the  defendant,  after  the  fix  years, 
being  requefted  to  pay,  denied  that  he  bought  the  goods ; 
but  further  Csiid,  Prove  it,  and  J  will  pay  you.  This  pro- 
mife^  thoii^gh  conditioaal,  (hall  bring  it  back  within  the 
D  4  ftatute; 
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Caith .  470. 
5  Mod.  429* 
Conditional  pro* 
m'fe  prevents  the 
operation  of  the 
iijtuce  of'  limiri* 
tions,  at  much  as 
expreffl.     Cafes 

BR.  123.  s.a 

Holt  427. 
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ftatvte ;  for  the  defendant  waives  the  benefit  of  the  adl  tf 
much  as  by  an  exprcfs  promifc  {a). 

N.  B.  Holt  referved  this  for  a  cafe,  and  it  was  argued, 
and  after  the  advice  of  the  other  judges  was  taken,  he  de- 
livered it  as  the  rcfolution  of  ten  of  the  judges,  That  if  the 
executor  proved  the  delivery  of  the  goods  at  any  time^  this  pro* 
wife  would  be  ftifficient  to  bring  the  ctife  out  of  the  flatuti  of 
limitations  J  and  the  executcr  here  having  proved  the  delivery^ 
judgment  fuit  done  pour  h  plaintiff. 

(tf)  An  acknowledgincnt  of  the  debt  mlflbry  note,  payment  of  intcrcft  by 

within  fix  years  will  take  the  cafe  out  one  within  fix  years  bound  the  others, 

of  the  ftatute;  Tea  v.  Fouraker,  z  Bur.  Infcrtingan  advcriifcmciu  in  a  newf« 

1099— or  faying,  •*  you  know  I  had  paper,  that  all    perfons   having  any 

not  any  of  the  money  royfelf,  but  I  am  debts  owing  to  them,  (hall  be  paid  at  a 

wUlingtopayyouhalfofit;"7Vii^ar/.  certain  time  and  place,  has  been  held 

V,  — ,  Bull.  N.  P.  149.  (Thisfeems  to  fufficient  to  revive  the  right,  JndrewM 

be  the  cafe  reported  hyBur,  1099.  but  v.  Brown,  Eq  Ca.  ah.  305.   In  Uoyd 

pot  fo  particularly).      In    Bland  v.  y  Maund,  2  Term  Rep.  760.  it  was 

Ha/elrig,  2  f^entr,  i  j  1 .  it  was  held,  ruled,  that  luhat  is  an  acknc^-wledgment 

that  the  acknowledgment  or  proroife  ought  to  be  left  to  the  jury ;  and  a 

of  one  out  of  feveral  who  were  jointly  judge  having  nonfuited   the   plainti^T 

indebted,  did  not  prevent  the  opera-  upon  his  own  opinion,  that  a  cert^a 

tion  of  tHe  ilatute  in  favour  of  the  reft ;  letter  wrote  by  the  defendant  was  in- 

bqt  in  Wbitcomb  v.   Whitings  Doug,  fufficient,   a  new  trial  was  granted. 

651.  it  was  decided,  that  where  four  nde  Cowp,  548.  Free,  Ch.  385. 
had  executed  a  joint  and  feveral  pro- 


20.      Roe   ver/its  Haugh# 

[Paf.  9  WiU.  3.  in  Cam.  Scacc] 

Aflampfit,  !n  a  ^j-^^  indebted  to  B.  and  C.  in  confderatione  quod  B. 
thji  the  ^liintifF  accipere  vellet  tpfum  L,fore  debitorem  ipftus  B,  pro  vi- 

would  accept  C.  ginti  libris  debit,  eidem  B.  per  A.  in  vice  t^  loco  ejufdem  yf. 
J^r**!Jk*dl!c  to  f^'P'^'fi  'iff^rnp/it,  ^  eidem  B.  promi/it,  quod  ipfe  eafdem  20/. 
him  from  A.  ia  ^^'^^"^  B.folvere  vclL't.  Whereupon  ^.'s  executor  brought 
loco  A.  Aver-  an  ajfuntpftt  verfus  C.  averring  that  B.  accepted  him  fore 
"^zt^cXx^  ^-f^'^^r/w  ipfius  B.  without  faying  that  A.  was  difchargcd } 
dcbjtore:n,  Zee,  ^"^  o"  non  affumpfity  vcrdifl,  and  judgment  ^ro  quer.  and 
Adjudged  good  judgment  affirmed  in  Cam.  Scaccar.  where  they  held,  it 
thh.u'«prc.^  ^^"g  ^f^<^^  y^rdxCt  they  ought  to  do  what  they  could  to 
avcimcntthat  A.  hdp  it,  and  therefore  they  would  not  take  it  as  a  promifc 
was  c'^^hargcd.  only  on  the  part  of  C.  becaufe  as  fuch  it  could  not  bind, 
CaTy;!*  Hobl  ^^^^ept  -^.  was  difchargcd  j  but  they  conftrucd  it  as  a  mu- 
216.  I  VcnL6.  tual  promife,  viz.  That  C.  promifed  B.  to  pay  the  debt, 
3  Cro.  649.  and  B.  promifed  in  conftderatione  inde  to  difchargc  A^  By 
J  u™!  10!'  which  means,  if  B.  fues  A.  he  fubjefts  himfelf  to  an  ac-. 
Comyjis,  pietd-  tion  of  debt  for  the  breach  of  his  promifc.  . 

erC.  61,  '^  jj 


aaiontf  Popular.  X*9 

It  was  affirmed  by  the  opinion  of  four  judges  ag^ind 
ihree,  viz.  ^reby,  Lechmere^  Nevil,  and  Poivys,  to  affirm  j 
and  Ward^  Powell^  and  BUnco*^  to  revcrfe. 


;ad:(on0  Popular^  [  30  ] 


Kirkham  vcrfus  Wheeley. 

[Trin.  7  Will.  3.  B.  R.    1  Ld.  Raym.  27.  S.  C.  but  the  Opt- 
nioa  the  other  Way.] 

jfCTION  qui  tarn,  iffc.  defendant  pleaded  he  was  an  Aaionqoltam 
-^  attorney  of  the  Common  Pleas,  and  that  attornies  de  ];jiSi^„"'^"^^c*^3* 
C  B,  have  time  out  of  mind  not  been  fuable  elfewherc  5  to  in  any  other 
which  it  was  demurred,     ift,  Becauic  the  plea  is  nega-  cwrt.  Port.  543. 
tive,  and  no  jurifdi£tion  given  to  any  other  court.     2dly,  ^' ^'  !F^^l 
Becaufe  here  is  no  full  defence,  but  venh  iff  dicU,     3dly,  282.'  Cafes  B.R. 
Becaufe   the  king   is  party,    and    has   privilege    to   fue  74«  1  L^t.  t93- 
where  he  pleafes.     Curia;  As  to  the  negative,  it  is  well  cro!  ELi^s'. 
enough  in  this  cafe,  for  the  privilege  is  not  triable  per  pais^  3  Lev.  398.  * 
nor  traverfable ;  but  it  is  a  matter  in  law,  and  we  take  no-  3  Jn«  »94- 
ticc  they  have  a  jurifdiftion.     adly,  Vcnit  £5*  dicit  is  fuffi-  ^ro!  e7.  6^5! 
dent  without  defence.    Vide  14  iif.  6.  13,  19.     3dly,  The 
informer  is  not  entitled  to  fue  where  he  pleafes,  though 

he  king  is,  and  this  is  the  informer's  fuit;  for  if  he  die, 
¥-.ere  is  an  end  of  the  fuit,  and  the  king  is  not  entitled  till 
itcovery.  Profecutors  ^wi /<iw  are  looked  upon  as  com- 
jDbn  informers  {a). 

^Nota:  Where  a  ftatute  gives  a  penalty  to  a  ftranger, 
and  he  fues,  he  is  a  common  informer,  and  (hall  pay  cofts 
upon  the  1 8  Eliz.  but  where  the  ftatute  gives  it  to  the  • 
party  grievedj  he  is  not  a  cqmmon  informer,  nor  liable  to 

pay 

{ni)  An  a6Uon  q.  t,  1$  the  fuit  of  the  cofts  of  a  mn  prof,  at  the  fuit  of  another 

informer*  not  of  the  king  ;  Lut.  196.  plaintiff,  arc  paid  ;  Englijh^  q,  t,  v. 

A  plaintiff  ^«/ /^»»  may  be  nonfuited;  Cox^  Coivp.  322.  nor  upon  affidavit 

tLevt.  398.  Sav,  56.  Uponfuchnon-  that  a  former  aftion  was  brought  for 

fait  the  defendant  is  entitled  to  cods  the  fame  offence,  which  the  defendant 

Itgaind  him;  Wilkinfon^  q.  t.  v.  Jliot,  had  leave  to  compound;  the  fad  mull 

Ciwp.  366.     The  Court  will  not  in  a  be  fpeclally  pleaded ;  Harrington,  q  /. 

penal  a&ion  (lay   proceedings    until  v.  Johnfon,  Coujf.  74.^.     Proceedings 

will 
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50  aaioniaf  Popular. 

pay  cods  within  the  i8  ESz. 


I  Anierfin  i  itf,     3  Crr. 


Kota.     In  popular  aflions  the  defendant  cannot  plead  feveral  pleas. 
Temp.  Ld.  Hardwicke  262.     2  Stran.  1044. 


Cafes 


will  be  flayed  on  motion  until  the 
plaintiff  gives  notice  of  his  place  of 
abode,  and,  if  he  is  cut  of  the  realm, 
fccurity  for  cofts ;  Val  v.  Grefn.  Sir. 
697.  Adions  on  penal  flatutes  are 
cxprefsly  excepted  in  ftat.  4  Jnne,  cb. 
i6.  which  allows  double  pleading ;  and 
it  has  been  accordingly  adjudged,  that 
in  them  the  defendant  cannot  plead 
doable;  Hejrick  v.  Fofter,  4  T.  R. 
jot,  A  plea  of  another  a^on  com- 
menced the  fame  term  mud  fet  forth 
that  it  was  coihmenced  prior ;  Comli 
▼.  Pitt,  3  Bur.  1423.  1  BL  437.  In- 
formations on  penal  ftatates  are  ex- 
cepted in  the  ftatates  of  amendment ; 
bot  there  is  no  difference  between  ci- 
vil and  penal  adions  with  refpeA  to 
amendments  at  common  law ;  BMwim 

V. ,  BunL  49,    Brotie  v.  Dfljr, 

BimL  336.  Eifgeii  v.  DecJter^  Bunb. 
25a.     iPjnney,  Middhttmi  Str.  1227. 

1  fFiI/1  256.     BonfieUt  q.  /.  v.  Milner, 

2  Bur,  1098.  Mace  v.  Lovettt  ^Bur. 
2833.  Richards  ▼.  Brewn,  Dou^.  113. 
The  Court  will  not  fet  afide  a  jddg- 
ment  of  non  pr^f,  regolarly  obtained 
againfl  a  mert  common  informer  fuing 
for  paniihment ;  but  it  mi^ht  be  other- 
wife,  if  the  party  really  injured  fued 
for  judice  and  reparation  ;  i  ^irr.401. 
Where  a  q.  t.  a^ion  has  been  depend- 
ing four  years,  an  amendment  will  not 
be  permitted  thoagh  all  is  in  paper ; 
G^ffy,  Popflenvell,  2  T.  R.  707.  In 
a  popular  adtion  on  two  coimts  for  two 
5  /.  penalties,  the  defendant  bad  leave 


to  pay  5  /.  into  court  generally  ;  StecJ^ 
V.  Eagie,  2  Bi,  Rep.  1052.  If  there 
appears  reafon  to  (ufped  that  the  adion 
is  brought  merely  for  the  fake  of  the 
iffue-mooey,  that  will  be  ordered  to  be 
paid  into  court  to  abide  the  event  of 
the  fuit;  Parker,  q,t,  v.  Macfarlan, 
^T.R.  137.  The  defendant  may 
have  nijipriui  by  provifo ;  2  Leon.  no. 
A  Quaker's  evidence  is  admiffable  in 
a  penal  adion;  Atchifen  v.  E<uerett^ 
Ctn»p.  38a.  If  the  q,  /.  informer  die 
after  verdidt,  his  executor  or  admini« 
ffrator  (hall  have  judgment  for  his  moi- 
ety ;  Hard.  161 .  if  he  dies  after  judg. 
ment,  and  his  death  is  fuggefted  on 
the  roQ ;  Cmm.  Dig.  Jffim  mpcm  St0t. 
£.  2.  New  txial  may  be  granted  for 
the  mifiake  or  mifdiredlion  of  the 
judge,  bat  not  for  the  wrong  coodu- 
fionofthe  jary  after  verdi<ft  for  the 
defendant;  fFil/cm  v.Ra/lall,  ^T.  R. 
753.  If  the  aAion  is  ror  feveral  pe- 
nalties, and  the  jary  give  a  verdidl  ^- 
neraily  for  one»  which  the  plaintiff  ap- 
plies to  a  partiaiUr  count,  and  that 
cannot  be  fupported»  he  cannot  after- 
wards apply  it  to  another  which  is  good 
and  fufficiently  fupported  by  evidence ; 
HoUowof,  q.  t.  v.  Bennett,  3  7*.  f. 
448.  The  defendant  in  a  j^  /.  a^n 
cannot  he  difcharged  upon  furrender- 
ing  his  effefis  under  the  Lord's  zGl  ; 
Hetrl,  q.  t.  v.  Hawiins,  3  Bnr.  l^Z2* 
1  Bi.  372.  The  defendimt  cannot  be 
taken  w  execution  on  a  Sunday ;  Rex 
y.  Myers,  i  T.  R.  265. 


(a}  R.  ace.  Cmivp.  366.   BL  Rep.  373. 


1.     Opy  verfus  Child  &  aL 
[Paf.  5  W.  &  M.  B.  R.] 

JTrARB^  attorney-general,  moved  for  a  prohibition  to  Wages  doe  to 

^    the  Court  of  Admiraltj,  in  a.  fuit  there  for  mariners  "f  */**[l,^^  ^"| 

wages,  upon  a  fuggeftion  ot  a  contraft  made  for  them  at  manner  fuabie*in 

land  :  and  the  Court  held,  That  for  convenience  of  feamen,  the  Admiraiiy. 

the  Admiralty  had  been  allowed  to  hold  plea  for  mariners  ^l^^^f '^^al 

wages;    but  yet   with  this  limitation,  that  if  there  be  agreement.  Cmi 

any  fp^cial  agreement  by  which  the  mariners  are  to  receive  Car.  296.  v. 

their  wages,  in  any  other  manner  than  is  ufual ;  or  if  the  ^^'cii^'^^^ijj, 

a^eement  be  under  feal,  fo  as  to  be  more  than  a  parol  Cafet  b!  r.  3^. 

agreement,  in  fuch  cafe  a  prohibition  (hall  be  granted  (a),  s.c,  iWiir/m 

and  fo  it  was  granted  in  thk  cafe.  *,  v'en^  si-^.^* 

2  Ld.  Raym. 

{a)  Ruled  ace.  4  Btn-.  ig^o.  "06.  3  T.  R. 

2.     Sir  Jofiah  Child  &  al.  verfus  Sands. 

[/*  Error.     Pafc.  5  W.  &  M.  B.  R.] 

pLAINTIFF  Sands  declared,  fetting  forth  the  13  i?.  2.  Cafe,  for  that 
-*^  15  i2.  2.    and  2  jK  4.  r.  II.  which  gives  the  party  J'^'^'^'^^f^J 
grievoi  double  damages,  and  lo/.  to  the  king;  and  that  comll'rea'y'to  * 
he  was  owner  of  a  (hip  lying  in  the  Thames  mfra  corpus  ^^'<l> «"(!  the  de« 
eom.  laden  with  divers  gckjds,  wherein  he  ha4a  fifth  part  hutoya^^'b^^'* 
to  his  own  (Iiare ;  that  the  (hip  was  ready  to  fail,  and  that  procuring  an 
the  defendant  caufed  a  proceeding  to  be  made  in  the  Ad-  order  of  Council 
miralty  againft  the  (hip,  and  the  (hip  to  be  arretted  and  by'^tllify^ 
fiaid  quotifque  he  gave  fecurity  not  to  go  to  the  Maderas^  or  procefs ;  per 
Eqfl'Indiesj  whereby  he  was  ftaid  three  months,  and  loft  <!ood  the  voygc 
his  voyage  ad  damnum  3000/.     On  non  culp.  Jury  found,  ^ye.^'tL^.jci. 
That  the  Eaft-India  Company  by  charter  had  the  fole  trade  6  Mod.  13', 
to  the  EaJ'Indies  and  Madeiras^  and  that  the  plaintiff  was   '  ^'  ^-  P^- 1- 
going  thither  ;  and*Sir  Joftah  Childy  one  of  the  defendants,  pi.  7,' 165.  p.  n. 
was  governor  of  the  Company,  and  procured  an  order  of  Carth.  249. 
Council  to  the  king's  advocate -general  to  proceed  in  this  5,tfS'^^^' 
meaner,  isTc.  and  that  the  defendants  fued  this  procefs  Holt!  744! 
put  of  the  Coust  of  Admiralty  ;  and  if  pro  qumr*  jury  find  Bro.  Ent.  4^5. 
1500/.  dasa9£C«  ^nd  5.1  /.  coils,  which  were  doobfed  in  ^^^;  '^* 
^^'  '  the  ^'^^' 
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King  can  lay 
•mbargoss  pro 
lK>no  poblico 
only. 

Afinglea^naay 
be  a  ground  for 
many  anions. 
3  Lev.  3 S3. 
M  .or  892. 
Mod.  Cafes  54. 


Proceedinf 
againft  a  (hip  it 
wi  hint  he  fta- 
tute  of  4H.4. 
thoug"!  there  it 
properly  no 
pivntiff  nor  de- 
leadant.    3  Lev. 
353- 


1  Rol.  Abr.  31, 

2  Ler.  27, 
Dyer  1 59. 

2  Danv.  6,  7. 
2  SaUc.  440. 
Where  joint- 
teaanry  it  plead- 
ed in  abatement, 
the  life  of  joint- 
tenant  not  named 
iDiiA  be  averred. 
5Ca29.  jlCeb. 


the  judgment  according  to  the  ftatute.  Judgment  for  the 
plaintiff  in  C  B,  and  now  in  error  brought. 

I  (I,  In  this  cafe  it  was  agreed,  that  the  king  might  lay 
embargoes,  but  then  it  muft  be  pro  bono  publico^  and  not 
for  the  private  advantage  of  a  particular  trader  or  com- 
pany. 

2dly,  Tliough  here  was  but  one  aft,  and  but  one  of- 
fence, yet  every  feveral  perfon  injured  might  have  an  ac- 
tion, and  recpver  damages,  and  upon  every  conviftion  the 
defendant  'w^uld  forfeit  10/.  to  the  king.  Thus,  if  H. 
drives  a  diftrefs  above  three  miles  from  the  place  it  was 
taken,  by  the  i  (sf  2  P.  isf  M.  c.  12.  he  is  to  forfeit  5  /. 
to  the  party  grieved.  In  that  cafe,  fuppofe  the  diftrefs  be 
of  three  cattle,  and  every  bead  hath  a  diftin£l  owner,  H. 
fliall  forfeit  three  times  5  /.  FUe  Noy  6?,  1 5 8*  Dy.  351.4. 
2  Lev.  8. 

3dly,  Though  there  be  a  procefs  only  and  no  fuit,  nor 
no  plaintiff  and  defendant,  yet  this  is  a  profecution  with- 
in tJie  meaning  of  the  ftatute,  for  it  is  an  ufual  proceeding 
th^re,  and  of  the  fame  mifchief . 

4thly,  That  Child  wjts  a  profecutor  within  the  ftatute, 
though  no  fuit  was  in  his  name,  becaufe  he  promoted  and 
maintained  it :  And  if  he  did  it  of  his  own  head,  then  it  is 
properly  his  own  adiion  ;  if  as  agent  to  the  Company,  and 
by  their  command,  then  that  command  being  to  do  an  un- 
lawful aft,  was  void ;  but  they  held  a  mere  attorney 
would  not  be  a  profecutor  within  the  ftatute. 

5thly,  That  all  five  proprietors  being  joint-owners, 
fhould  have  joined  in  this  aftion ;  but  this  being  not 
pleaded  in  abatement,  as  it  (hould  have  been,  all  is  now 
well  \  for  though  it  appears  by  the  declaration  that  there 
were  four  others,  joint-tenants  of  thefe  gcods  with  the 
plaintiff,  yet  it  does  not  appear  but  they  are  dead,  and 
then  Sands  alone  is  entitled  to  the  aftion ;  and  wherever 
joint-tenancy  is  pleaded  in  abatement,  the  life  of  the  other 
joint-tenant  not  named,  is  averred  in  the  plea,  otherwife  the 
plea  is  ill.  i  Saund,  29.  And  note.  Whether  thefe  were 
joint-tenants  or  tenants  in  common,  either  way  the  aftion 
furvives.   Judgment  affirmed.    Fide  3  Lev.  35 1*  S.  C.  (a). 

(a)     Fide  Rep.  B.R.  Temp.  Hard.  tjz. 


Where  the  Ad. 
mirnlcy  has  ju- 
rifdiCl.on,  their 
iiateoce  biodi 


3.      Broom's  Cafe. 

[Tfin.  9WiU.3.  B.R.J 


TjE  by  letters  of  mart,  ^c.  from  the  African  Company, 
*^  took  a  French  (hip  in  the  river  of  Befaw^  near  Garni 
bore.     Broom  carries  the  fliip  to  Africa^  and  the  Admiralty 

there 


there  condemned  k  as  the  king's  prize :  After  this  Broom 
fold  the  (hip  at  land,  and  applied  the  money  to  his  own 
ufe  ;  and  came  into  England^  and  was  fucd  in  the  Admi- 
ralty here  for  an  account.  After  fcntence  againft  him  he 
appealed,  and  then  moved  for  a  prohibition,  but  it  was 
not  obtained  5  for  the  fuit  here  is  but  an  execution  of  the 
firft  ientence,  by  which  the  ♦  (hip  is  adjudged  the  king's 
prize  J  now  the  Admiralty  having  a  jurifdiftion,  that  fen- 
tence  has  bound  the  property,  and  we  cannot  examine  the 
property,  but  muft  take  it  according  to  their  determina- 
tion, which  cannot  be  gainfaid  'till  it  be  repealed  upon  an 
appeal  {a).     Adjornatur* 
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the  party,  and 
ac  common  law^ 
Court  muft  take 
it  according  to  ■ 
their  dctermina* 
tion.     Comb. 
444*  S.  C. 
Carth.  398. 
5  Mod.  340. 
Cafes  B.R.  134. 

Carth.  3a. 


(a)  The  excldfive  jurifdi6Hon  of  the 
Court  of  Admiralty  (and  on  appeal  the 
commiffioners,  &c^)  in  all  queftionr 
reladng  to  prize,  is  fully  eflabliihed  in 
the  ca&  of  hi  Caux  v.  Edem,  Doug. 
594.  where  it  was  decided  that  a  per- 
ibn,  imprifoned  on  the  capture  of  a 
veiTel  as  prize,  could  not,  upon  the 
veflel  being  reftored,  maintain  an  ac- 
tion of  falfe  imprifonment.  The 
whole  law  upon  the  fubjefl  is  in  that 
Cafe  roioutely  ftated  by  Buller  J. 

The  Admiralty  Court  has,  in  the 
principal  fuit»  authority  to  decide  all 
collateral  queilions,  and  to  award  re- 
paration to  any  party  injured  by  the 
capture. 

In  the  cafe  of  Undo  v.  Rodney^  re- 


ported in  a  note  to  Le  Caux  v.  Eden, 
It  is  fettled,  that  the  jurifdidion  of  the 
Admiralty  Prize-court  extends  to  cap- 
tures at  land .  The  jurifdiflion  of  that 
Court  is  pardcularly  examined  by  Lord 
Mansfitld* 

In  both  cafes  many  authorities  are 
adduced  which  fully  warrant  the  adju- 
dications. Broom* s  cafe,  as  reported 
in  Carihe-w,  is  referred  to  in  Le  Caux 
V.  Eden,  The  exdufive  authority  of 
the  Admiralty  Court  and  Commiflion* 
ers  of  Appeal  on  all  queftions  refpeft- 
ing  the  rights  of  the  captors,  and  in  all 
orders  concerning  the  difpofition  of  the 
proceeds,  is  further  confirmed  in  the 
cafe  of  Lord  Camden  v.  Home,  4  T,  R, 
382.     Fide  2  T.  R.  649.     Str.  1078. 


4.     Clay  verfiis  Sudgrave* 

[Trin.    12  Will.  3.  B.  R.      1  Ld.  Raym.  576.   S.  C.  by  the 
Name,  Clay  *ver/uj  Snalgreve.] 

^HE  executor  of  the  mafter  of  a  fliip  libelled  in  the  Ad- 
-■-  miralty  for  wages :  And  it  was  held  by  Holt  C.  J. 
I  ft.  That  prohibitions  were  not  of  right,  but  difcretionary« 
He  faid  Hale  and  Wyndham  were  of  that  opinion,  but  Ke^ 
lynge  difiered. 

adly.  He  held,  it  was  by  mere  indulgence  that  mariners 
were  permitted  to  fue  in  the  Admiralty  for  their  wages ; 
and  this  indulgence  was,  becaufe  the  remedy  in  the  Ad- 
miralty was  the  eafier  and  better :  Eafier,  becaufe  they 
TOuft  fever  here,  whereas  they  may  join  there  ;  and  better, 
becaufe  the  fliip  itfclf  is  anfwerable.  But  it  is  againft  the 
ftatute  esprcfsly,  though  now  communis  error  facit  jus. 
The  firft  inftance  of  it  is  in  Winch.  8.  yet  it  was  never 
allowed  the  maftcr  fliould  fue  there,  nor  is  it  reafonable 

where 


C«rtli.  518.  lyr 
the  name  of 
CUy  ver.  Snel- 
grove.    Execu- 
tor uf  mailer 
fuel  for  wages  in 
the  Admiral- xi. 
and  prohibition 
granted.     Pro- 
hibition not  of 
right  but  difcie- 
tionary.     Suit 
in  Admiralty  fbt 
wages  allowed  to 
mariners  by  mere 
indulgence,  but 
never  to  the 
maitJi.     1 SM. 
65,  X/S.     Hub. 
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jatunirdlt^ 


67.  6iyM.t6,  cvriteve  he  commenocs  the  voyage  as  mailer;  tor  though 
*3^'  *^*  the  mariners  contcaA  upon  the  credit  of  the  fliip,  Afc 
405!  S.C.  -mailer  docs  contra^  on  the  credit  of  the  owners* 
Uoit  595*  And  he  faid  tlie  judges  of  C.  B.  were  of  the  fame  opi- 

nion (a). 

(4)'  FiikzSir.giJ.    Ri^m*  3.    Jt.  ace.  Dtug.  toi» 


Mite  of  a  (hip 
may  fue  for 
wages  in  the 

Admiralty. 
llolt4S.  S.C. 


5.     Bayly  vtrfus  Grant, 

[Triru  12  Will.  3.  B.  R.     i  Ld.  Raym.  632.  S.  C] 

npHE  mate  fued  the  mailer  for  his  wages  in  the  Admi- 
-*'  ralty,  and  Vix.  Raymond  moved  for  a  prohibition,  be- 
caufe  the  mailer  himfelf  could  not  fue  there,  and  the  mate 
was  not  in  nature  of  a  mariner,  but  was  to  fucceed  the 
mailer,  if  he  died  in  the  voyage.  Dented  per  Hdt  C.  J. 
For  the  mailer  contradls  with  the  owners,  but  the  mate 
contra£ls  with  the  mailer  for  his  wages,  as  the  reil  of  the 
mariners  do  {a), 

{a)  A  mate,  becomine;  matter  dur-  being  mailer.  Str  937.  FUfStr.S^Z. 

ing  the  voyage^  allowea  to  fue  in  the  i  LJ,  Rqym.  397.     1  Com,  Dig'  3  <ii» 

Admlrafty  aiaadi  the  time  he  was  mate,  390.  Adtmn.  £.  15. 
and  prohibited  quoad  the  time  of  his 


L 


6.     Betts  verfus  Hancock. 

[Paf.  i3WiU.3.  B.R.] 

iN  the  Admiralty  the  principal  died  before  fentence:  Not- 
^  withilanding  this,  that  Court  proceeded  againil  the  bail 
upon  the  ilipulation  in  the  nature  of  a  recognizance,  by 
which  he  bound  himfeif  and  his  heirs.  Salkeld  prayed  a 
prohibition,  and  infilled,  the  Court  could  not  take  notice 
of  the  courfe  or  law  of  the  Admiralty  bemg  not  pleaded, 
becaufe  it  was  foreign  to  the  common  law ;  and  there  was 
a  particular  reafon  why  they  took  notice  of  the  fpiritoal 
^M  "I  law,  vi%.  That  both  the  fpiritual  and  temporal  laws  were 

,a^  7«.  originally  adminiilered  in  the  fame  court,  a  reafon  which 
failed  in  this  cafe  :  Alfo  that  lands  were,  entirely  under  the 
protedion  of  the  common  law,  and  they  could  not  take 
fttpulations  fn  the  realty.  Lailly,'That  if  the  defendant 
had  been  in  gaol,  and  had  died  within  the  walls  of  the  pri- 
fon,  the  fuit  muft  have  abated ;  and  there  was  no  reafon 
why  the  fuit  (hould  be  in  a  better  condition  by  the  de- 
fendant's being  in  cuilody  of  his  bail,  than  in  cafe  he  had 
been  in  a£lual  cuftody.  And  that  whereas  the  fccurity 
firen  was  oilly  that  die  defendant  fhoold  abide  their 
4  judgment^ 


in  the  Admi- 
ralty principal 
defendant  died 
before  fentence, 
and  they  pro- 
ceeded ttfon 
the  ftipulation 
«gainft  the  fure- 
ties,  and  prohi- 
bition prayed 
quKre. 


judgment^  the  Admiralty  now  have  extended  k  to  the  de« 
fendant's  executor.  Oa  the  other  fide  it  was  faid.  The 
bail  in  the  Admiralty  are  fued  as  prisncipals,  and  this  is  the 
comtk  of  tlieir  court,  becaufe  the  plaintiff  and  defendant, 
being  feafaring  men,  are  more  than  others  fubj[e£t  to  ca«  . 
fualties.     Adjourned  and  compounded. 

7,       Juftin    Ver/uS    BallanU  vide  the  Record,, 


|[Mick.  1  Ann.  B.  R.  Suggeft.  Jntr.  eodem  Termino  Rot.  223. 
z  Ld.  Raym.  805.  S.  C] 


Foil.  740. 


LIBEL,  for  that  the  (hip  being  in  great  diftrefs  upon  By  the  maritime 
the  fea,  and  wanting  a  cabk,  the  matter  contraaed  [j^^a  o^Jh^*" 
with  the  defendant  for  a  cable,  which  he  delivered,  bfc.  mafter  implies 
And  for  that  he  libencd  in  the  Admiralty  ;  the  plaintiff  ^  hypotheca- 
fiiggefted  the  contraft  was  made  at  land,  viz.  at  Ratcliffe  commonVaw  not 
upon  the  ThameSi  where  the  (hip  then  lay.      Broderick  without  cxpreft 
urged  the  cafe  of  Coflvr  and  Lewjly^  where  an  hypotheca*  ar«n«nt.  Cro. 
tion  at  Rotterdam  was  allowed  to  be  within  the  jurifdic-  453'.*^,  LerJ  * 
don  of  the  Adniiralty ;  and  faid,  that  though  the  cable  167.  iVent.32. 
was  fold  at  land,  yet  the  want  of  the  cable  was  occafioned  '  ^*^'  5"* 
by  ftrds  of  weather  at  fea  :  That  that  was  the  caufe  of  |  Mod.  79!* 
fuitj  and  diat  all  matters,  incident  to  navigation,  belong 
to  the  Admiralty's  jurifdi£tion  by  the  laws  of  OUron.    Pir 
Cur.  By  the  maritime  law,  everv  contra(^  of  the  mafter 
implies  an  hypothecation ;  but  by  the  common  law  it  is 
not  fo,  unlets  it  be  fo  exprefsly  agreed :  In  the  cafe  of 
C^er  there  was  an  exprefs  hypothecation,  and  that  was  in 
a  place  where  hypothecations  were  allowed  good ;  for  that 
reafon  we  allowed  the  jurifdi£tion  of  the  Admiralty  in  that 
cafe,  for  there  was  no  remedy  at  common  law :  But  in  thi^ 
cafe  there  is  nothing  but  a  mere  common  contra^  at  land ; 
\sf  ideo fiat prohihitio.     Note  alfo,  the  mafter  may  hypothe-  Mafter mayhy- 
cate  either  (hip  or  goods,  for  the  mafter  is  entruftcd  with  J^fa,  ^eii  u 
both,  and  reprefents  the  traders  as  well  as  owners  of  the  ihip.    Mod. 

fllip  (j).  Cafes  II,  I  a. 

{a)  The  deci/ion  in  this  cafe>  that  a  might  be  in  danger,  or  the  voyage  de* 

perfon  furniihing  a  (hip  with  ftores,  feated,  the  mailer  might  pawn  to  re- 

ZiC.  within  the  realm,  has  not  a  lien  on  lieve  fuch  extremities :  but  in  that  cafe 

the  (hip,  is  confirmed  by  W^Unfim  the  contra£l  and  pawning  were  not  faid 


v«  Bamardyion.  %  P.  Wms.^^tfff/^  In  to  be  for  fuch  caufe,  nor  was  the  in- 
Bridgtwum^^  cafe,  Hdf.  11.  prohibition  fa^wmnghi^i  to  be  at  fea.  In  BomcHn 
w^  granted  againfl  a  fuit  in  the  Ad-  v.  JiJrUs,  i  Lord  Raym.  152.  where 
jniraity  againft  a  (hip  impawned  for  a  foreign  (hip  was  for  nece(raries  hy- 
the  repayment  of  money  barronjaed  on  pothecated  in  England^  the  Court 
the  high^o.  The  Court  held,  that  if  thought  that  it  was  no  objedion  that 
a  flup  at  fea  take  lealce,  or  want  vie-  .  the  hypothecation  was  made  at  land. 
tval  or  other  necefikries,  whereby  (he    So  in  Ujlgr  v.  Baxter,  Str,  69$.  a  (hio. 

which 
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which  pat  into  Amfterdam  in  difb-efs,  ploys  any  peribn  to  do  work  on  tlitf 

was  held  well  hypothecated  for  money  ihip,&c.  this  is  a  lien  on  the  fh^;  and 

bo!  rowed  there  to  repair  it.     In  ^^mf-  in  fuch  cafe  the  inaiter»  by  the  tnari- 

ton  V.  ^rety  I  Vex.  154,  a  bill  in  Chan-  time  law,  is  allowed  to  hypothecate  it. 

eery,  on  a  demand  for  work  done  in  Jn  ff^Utins  v.  CarmicbaelfDoHg^ioiAt 

repairing  a  fhip»  was  difmiiTedy  fo  far  was  ruled^  that  a  captain,  who  had  paid 

as  it  fought  any  relief  againft  the  (hip»  money  for  repairs,  &c.  done  to  a  (hip 

or  the  money  ariiing  by  fale  thereof,  by  his  diredion  before  (he  fet  out  on 

In  H^atkinfon  v.  BamaniiftoHf   before  her  voyage^  had  no  lien  on  the  (hip 

mentioned,  it  is  faid,  that  if  at  fea,  againft  the  aiBgnees  of  the  owner,  who 

where  no  treaty  or  contrad  can  be  had  become  a  bankrupt.     Fid.  Jchm» 

made  with  the  owner,  the  mailer  em-  Jm  v.  Sbiffinp  poft.  3^. 


\^IS^  8.     Tranfer  verjiis  Watfon. 

[Mich.  2  Ann.  B.  R.     9  Ld.  Raym.  931.  S.  C] 

Pfohibitlon  can-  pROCESS  was  awarded  by  the  Admiralty  at  the  fuit  of 
^n'^^P^Tfs  be-         ^^^  m.iftcr  againft  the  owners,  to  arrcft  the  goods 

fore  libel  and  landed  at  Br'ifloly  in  caufa  falvagii ;  and   now  before   ap- 

•ppeaiance.  pearancc,  Broderick  moved  for  a  prohibition,  on  affidavits 

bylh^nVroeof'  °f  ^^^  matter  on  the  procefs  before  libel,  whereby  it  ap- 

Trantor  verfu$  peared  thc  goods  landed  were  arrefted  in  caufd  falvagii. 

Watfon.  jie  cited  Sands*s  cafe,  where,  on  procefs  to  ftay  a  (hip  in 

Mod.  Cafes  13.       .        .  u'U-*'  ^.   j    i-  r  '  ^ 

Amc3i.  the  river,  a  prohibition  was  granted  before  appearance. 

Et  per  Cur.  Though  the  goods  be  now  arrefted  at  land, 
yet  the  ftilvage  which  was  thc  caufe  of  that  arreft,  might 
be  at  fea,  which  will  appear  by  the  libel  j  therefore  wc 
will  not  grant  a  prohibition  before  appearance  or  libel  to 
try  the  validity  of  their  procefs ;  the  rather  becaufe  the 
pirty  may  have  another  remedy  by  aftion  of  trcfpafs  or  re- 
plevin ;  and  this  is  not  like  Sand/s  cafe,  for  that  procefs 
wafi  not  for  an  appearance  as  this  is  ;  but  in  thc  nature  of 
an  execution  {a). 

(fl)     R.  ace.  Skin.  92—3. 


9.     Johnfon  verfus  Shippin. 

[Trln.  2  Ann.  B.  R.     2  Ld.  Raym.  982.  S.  C] 

M«a.  Cafes  79.  A   Ship  put  Into  Bofli^n  in  Ne^u  England^  and  there  thc 

joWon  ^Ifu.  "™»ftc'^  ^00^  up  nccefTaries,  and  gave  a  bill  of  fale  by 

Shepney.    On  v^ay  of  hypothecation ;  and  now  there  being  a  fuit  againft 

thehypaihcca-  thc  fliip  and  owncrs  to  compel  re-payment,  a  prohibition 

fuabiein  the  Ad-  could  not  by  hjs  contraft  make  thc  owners  peffonally  liable 
roiriity ;  butnjt  to  a  fuit,  and  therefore  as  to  them  granted  a  prohibition ; 
%  J.Im?66',  67.  ^^^  **  ^®  ^^^  '"^^  againft  thc  fhip  denied  a  prohibition :  for 
Btfb.  11,  X15.     the  maftcr  can  have  no  credit  abroad  but  upon  giving  fecu- 

rity 


^tiiTuni0rator* 
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rity  fey  hypothecation,  and  it  is  not  rcafonabk  ^e  fliould  '  Y<n^  'jS. 
hinder  the  Court  of  Admiralty  to  give  a  remedy,  where  J  i^^XIL 
we  can  give  none  burfelves.     Fide  Hoi.  12-     x  FfnU  32.  Mod.  Cafcii  i , 
I  Lru.  267.     Hoi.  lie.     (a).  ^  ^'*'*5-    ^^'^i 


{a)  The  perfoQ  who  repairs  a  (hip 
his  his  eledlion  in  a  court  of  commoa 
law,  either  to  fue  the  mader  who  em- 
ploys him,  or  the  owners ;  hot  if  he 
undertakes  it  on  a  fpecial  promife  from 
rither»  the  other  is  diicharged  ;  Gam- 
ham  V.  Bennett^  2  Sir.  816.  In  Sufi^- 
Jon  V.  BragingiOH,  I  Fix,  44.3.  tbe 
owners  were  h;ld  liable  in  Chancery  on 
an  hypothecation  for  cxpcnces,  t^r. 
abroad.  The  owners  arc  liable  for 
repairs  ordered  by  the  ftiiifter,  who  had 
a  leafe  for  his  own  bcnefic,  and  was 
under  covenant  to  repair ;  Rich  v.  Coe^ 
€$wf.  6}6.  but  the  mader  is  not  Itabte 
for  any  thing  incuried  previous  to  his 


becoming  fuch  |  Farmer  v.  Davie ^ 
I  Term  Rep,  108.  neither  is  a  perfon 
liable  as  owner  who  was  only  In  the  na« 
ture  of  a  mortgagee  when  the  repairs^ 
tfr.  were  done,  and  afterwards  tork 
poffeffion ;  Jac^  v*  Fimon^  H.  BU 
114.  The  Court  of  Admiralty  has 
jurifdiflion  r^Tpefling  an  hypotheca« 
tion  made  beyond  fea,  though  under 
feat.  The  queftion  of  jurifdidtion  de- 
pends apon  the  fubjed  mattrr,  and  not 
the  form  Of  an  infti-ument ;  Memtin  v. 
Gibhont,  3  T.  k.  26;^.  Vid.  Brymet 
v  AtkiHit  H,  BL  164.  Vid.  alfo  Sir. 
695.  i2ikCM/.4o6, 


;aDmtnt0rator* 


[36] 


1.     Hills  vcrfus  Mills. 
CMich.3W.&M.  B.R.] 

AlProhibition  was  prayed  and  granted  to  the  ficcleliafti- 
cal  Court  of  Canterburj^  to  ftay  a  fuit  there,  to  re- 
peal o^,  revoke  the  probate  ol  a  will,  bccaufc  the  executor 
was  become  bankrupt,  and  to  gtant  adminidration  to  ano- 
ther. And  though  one  Coates  s  cafe  was  cited,  where  an 
adminidration  was  revoked  for  that  caufe,  yet  the  CoUrt 
raid  that  differed  ;  for  the  executor  is  conftittttcd  by  the 
tcftatof  himfelf,  and  by  him  ititrufted :  But  it  feemed  to 
be  agreed,  that  if  an  executor  become  mn  compos ^  the  Spi- 
ritu;d  Court  may  commit  adminifttation,  becsufc  that  is  a 
ftiatural  dilability. 

x%$,  S.  C.     Skin.  S99.    Cafift  8.R.    9  Holt 


X  Show.  193; 
If  executor  b0« 
comes  bank- 
rupt, Spiritujl 
Court  cannot 
c  'fninit  adini- 
niftracion; 
otherwlfi*  if  he 
becomet  ooa 
compos     Poft* 
299.     «r.  tit. 
Adminiftr.  32. 
I  Lev.  158, 
x86.    Cartfa. 
457.    Comb. 
305.  2  Sid.  37 J. 
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a,     Fawtry  verfw  Fawtiy.* 

[Mich.3W.8cM.B.It]- 

rSK.w.  ^^.^      -fj  l)jcj  inteftate,  Icairing  a  wife  and  a  brother:  The 
niib*ti^on^flt*f  ordinary  had  granted  the  adminiftration   of  fome 

gocMik  auybe  particular  debts  to  the  brother^  and  of  the  refidue  to  the 
o""^of  w**  ^^^"  ^^  ^  Ward^  the  Court  was  moved  for  a  manda-- 
or^lnto^i  ^^"  ^o  grant  adminiftration  to  the  wife,  ied  per  Cur. 
ind  part  to  dM  '  Where  ue  hufband  dies»  the  ordinary  is  at  ele£lion  either 
**  waradol^  to  grant  adminiftration  to  the  wife  or  next  a-kin  {a)  \  for 
^^%\fM^%  ^>s  ^  grounded  on  the  2 1  if.  8.  r.  5*  Tet  in  that  cafe  (he 
muft  be  grintevi  fball  hare  her  (hare  on  the  ftatute  of  diftributions.  But 
^^^^^jj^-  where  the  wife  dies^  adminiftration  muft  be  granted  to  the 
.  cannoTU  p»c.  hufband  by  31  Ed.  3.  (^).  Alfo  the  0)urt  held,  the  ordi- 
^ofparcofco*  nafy  may  grant  adminiftration  to  the  brother  quoad  ^vcx.^ 
^.""altd' ^'rt 4*  and.  to  the  wife  for  the  reft}  m  which  cafe  neitlicr  can 
another.  ^  Sid.  complsnn,  fiucc  the  ordinary  need  not  have  granted  any 
icx>.  Br.  tit.  part  of  the  adminiftration  to  the  party  complaining.  But 
^t^f^l'^t^,  if  the  inteftate  leave  a  bond  of  100/.  the  ordinary  cannot 

45,47*   I  vent.  .••«•<•  »  r  %  » 

414,^24.  MoU  grant  admmiftration  for  50/.  to  one-^rion,  and  50/.  to 
Toy  dejuiVMar.*  another,  becaufe  this  is  an  entire  thmg,  annua  nee  deti^ 

69^  1118. 

(<?)   Vide  I  Vim,  31c.     Itay.  93.     2  Jon*  162.     5/r.  5;2. 
\bS  n.Cro.Cflr.iOO.    Jon.  175.  I  Sid.j^^.  M§.Bji.  S$aU 
29  Car.  2.  cb»  lO. 


[37] 


Manning  verfus  Napp. 
[Trin.  4W.&M.B.R.] 


rt«iw^und™'t"hd  H  ^^^^  inteftate,  leaving  no  children  or  kindred  :  The 

k*ng's  letters  pa-  *  king  appointed  the  plaintifF  to  take  out  adminiftra- 

tent  for  mtJi-  tioti  J  thc  defendant,  though  he  knew  there  was  no  kin- 

^rhim* by**^  f*^**'  entered  caveats,  and  put  the  plainrifF  to  great  charge. 

vrttt»  per  quod  For  this  caufe  the  plaintitf  brought  an  aAion.    Upon  de*- 

^c^™  p"«  **  murrcr  the  Court  doubted  whedicr  an  adion  would  lie  ; 

ne^gift.  Th)^  bccaufc,  though  there  was  a  damnum^  yet  it  was  abfque 

perry  is  in  the  injuria;  for  the  propcrtv  of  the  goods  till  adminiftration 

oraifwry  till  ad.  -^^^g  j,|  ^^  ordinary,  and  the  plaintifF  had  neither  y///  in  re 

•AdminiAnaoir  '^^^  ^  ^^^^  Othcrwife,  had  die  plaintiff  been  next  of  kin, 

tx>  perfon  dytng  bcCaufc  he  had  a  right  to  adminifter  by  the  ftatute ;  and 

kndre?  ^"'aT^  ^^^  king's  appointment  by  letters  patent  was  but  a  kind  of 

miniftratjonsbc-  tecommcndation.    For  they  held,  That  in  cafe  of  an  in- 

longtJ  to  the  tcftatc  without  kindred,  the  ordinary  may  difpofe  in  pics 

^L^^'^it^^'  ^f"^^  ^^^  ^'*^  ^^**^'  courfe  is  for  fome  one  to  procure 

IseVisV^^'  the  king's  kttcrs  patent,  and  then  thc  ordinary  admits  thc 

VI.  Doug.  54a.  patentee 
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patentee  to  adminiftration ;  but  the  Court  thought  this 
vr7i%  rather  of  rcfpcCk  than  of  right,  and  they  denied  the 
opinion  in  9  G?.  Htnjlce^^  cafe  5  and  held  that  adminiftra-  ] 
tions  originally  belonged  to  the  bifhops,  and  the  inftance 
of  fome  lords  of  manors  is  not  a  proof  of  the  contrary. 

4.     HilHard  verfus  Cox. 

[Pafch.  12  Will.  3.  fi.  R.     i  Ld.  Raym.  562.  S.C] 

IN  debt  by  an  adminiftrator  on  an  adminiftration  Com-  Pfoa  of  refideoce 
mitted  per  epifcopum  L.  IsTc.  defendant  pleaded  in  bar,  *" » ^J!^f^^\ 

,  %        »        ^*''    '  .  !•»*.  \         diocclc  from  that 

that  the  mteitate  tempore  vtortts  was  refidcnt  m  another  ^^cre  admini- 

diocefe ;  and  it  was  held  good  upon  demurrer.     Et  per  ftiation  is  grant- 

Cur*   The  fimple  contrafb  debts  are  pcrfonal,  and  admi-  *^* 

uiftration  muft  be  committed  of  them  where  the  party  dies. 

And  if  a  man  have  two  houfes  in  feveral  diocefes,  and 

lives  mod  at  one,  but  fometimes  goes  to  the  other,  and 

being  there  for  a  day  or  two  dies,  adminiftration  of  his 

perfonal  eftate  (hall  be  granted  by  the  biQiop  of  this  dio- 

cefe,  for  he  was  commorant  there,  and  not  there  as  a  tra* 

vellcr(<j}. 

{a)  Vide  the  Record^  pt.  747.  and  by  the  Court,  that  adminiflration  is 

the  report    in  Ld.  Raymond^     from  to  be  granted  in  thediocefe  where  the 

which  it  appears  to  have  been  pleaded*  debtor  was  commorant  at  the  deceafe 

not  that  the  intefiate  tempore  mortis,  of    the]  debtee.     R.  Dy.  305.  a.  in 

but  that  the  y^jv^Aif/,  at  the  time  of  marg,   OJic.  Ex.    c.  4.   §  2«      Fide 

the  inteflate's  death,  refided  in  ano-  2  Fez.  35. 
ther  diocefc ;  and  to  have  been  held 


5.     Gidley  ver/us  Waiiams*  "^^^f^' 

[HilL  12  WilL  3.  B.  R.    1  U.  Raym.  634.  S.  C.    la  Mod. 
443-  S-C.] 

rkJSBTf  and  declares  oq  a  bill  obligatory  as  adminiftra*  in  nan*,  per. 

-'--^  tor,   not  faying  in  the  body  of  the  declaration  by  ^"J^j^f ^i"^* 

whom  adminiftration  was  committed,  and  concluding  with  ujg"by  whomad- 

a  profert  literas  adminj/tratorias  prad.  Richardi^  who  was  miniftratlon  wa^ 

the  inteftate.     *  Defendant  pleaded  tion  efi  faBum ;  and  ^^|,"^,'gj|j. 

verdid  for  the  plaintifF.     And  now  exception  was  taken  ^ngnontauc^ 
to  the  declaration*    Et  per  Cur.                                      tum,  ^nd  a  ver^ia. 

ift.  Want  of  (hewing  by  whom  adminiftration  was  1  Lutw  8,197. 

committedi  is  naught  upon  demurrer  1  for  it  might  be  by  cro'^E^e^V  t 

apeculiafy  and  then  it  muft  be  averred,  cut  adminiftrattQfiis  ^56,  s^s/^V^ 

commij/i^  de  jure  pertimdt  s  or,  loci  illius  ordinarium.     And  StiUSa.  6  Mr><l. 

there  is  a  good  reafon  why  it  fliould  be  fet  forth  by  whom  '  ^^j/ Jf' g, 

adauoiftration  was  committed  y  for  the  defendant  mav  «  cro.  s\^*  * 

E  a  contcft  Sho-iss* 
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contcft  the  right  of  the  pcrfon  granting,  and  may  plead  ad- 
roiniftration  was  granted  to  another,  or  that  there  werd 
io/ta  n$tabilia  (/i). 
Neifon'i  Latw.  idly,  A  verdift  does  not  help  this,  for  it  is  not  a  mat- 
X22.  Style  io6.  ^gy  neceflary  to  be  proved  upon  this  iflue,  the  title  of  the 
adminiftrator  being  not  then  in  queftion  (b). 

3(ily,  They  held.  This  defeft  was  cured  by  the  defend- 
ant's pica  in  chief,  which  admits  the  plaintiff  to  be  a  good 
adminidrator. 

4thly,  They  held,  that  though  the  verdift  did  not  cure 
it  at  common  law,  yet  it  was  now  remedied  by  the  i6lsf 
17  Car.  2.  r.  8.     And  judgment /r^  quer.  (c). 

(rf)  2  Cro.  89. 

(b)  5  r.  R.  15. 

(c)  Sec  A'Vtry  v.  Hoolty  Confer  825. 


»  Lev.  193,  78. 

■^      4  Mod.  133. 
Lev.  3.  u 


6.     Elackborough  vtr/us  Davis* 


fpaf.   13  Will.  3.  B.  R. 
1  P,  Wms.  41. 


Poft.  15  r.   Ad- 
miniftration 
granted  to  the 
grandmather, 
and  mandamus 
prayed  to  the 
2ipiritua1  Court 
to  grant  it  to  the 
aunt,  and  denied. 
Hull  43. 

Adminiftratjon 
▼oid|Wben  grant- 
ed by  a  WTOjig 
ordinary,  and 
voidable  when 
granted  to  a 
wrong  perfon. 
6  Co.  x8.  b. 
Cro.  £L  460. 
Mo.  396. 

£cclefiaftlca1 
Court  m^  grant 
adzQiniftntion  to 
^vhich  they  will 
of  kindred  in 
equal  degree.     % 
tcf.  55,  56. 


1  Vent.  314.  J 
Lev.  186,  187. 
Aatt  36.  pi.  1. 


I  Ld.  Raytn.  684.     Coxnyns  96* 
12  Mod.  6x5,   S.  C] 


ADMINISTRATION  being  granted  to  the  grand- 
•*^  mother,  the  aunt  moved  for  a  mandamus  to  have  it 
granted  to  her,  urging  that  the  firft  adminiftration  was 
void,  (he  being  nearer  in  degree  5  and  that  there  needed 
no  repeal,  this  adminidration  being  granted  fo  a  wrong 
perfon,  in  which  cafe  the  very  grant  of  a  new  adminiftra* 
tton  amounts  to  a  repeal,  i  jind,  303.  Owen  50.  Cro. 
JE/.  460.      iS/V.  371.     HoU  C,].  contra. 

I  ft,  It  is  not  void,  as  where  adminiftration  is  gnintcd 
in  a  wrong  diocefe,  but  only  voidable  ;  for  at  that  rate 
trover  would  lie  againft  the  firft  adminiftrator,  and  there 
would  be  a  nullity  in  all  mean  ads.  If  adminiftration  be 
committed  to  a  creditor,  and  after  repealed  at  the  fuit  of 
the  next  a-kin,  he  fliall  retain  againft  the  rightful  admini- 
ftrator, and  his  difpofal  of  the  goods,  even  pending  the  ci- 
tation, till  fentcnce  of  repeal,  Hands  good. 

idly.  If  in  equal  degree,  the  Spiritual  Court  have  elec- 
tion, and  the  grandmother  is  as  near  as  the  aunt,  becaufe 
the  defcent  to  either  would  be  a  mediate  defcent,  the  me- 
diation of  which  is  the  father,  tnediante pntre.  It  is  enough 
at  law  to  fay,  f rater  tsf  tares f  or  /oror  &  hares.  But  the 
Court  thought  the  advantage  on  the  grandmother's  fide, 
in  this  refpe6i,  that  fhe  ftands  in  linea  re3a. 

3dly,  This  is  a  matter  conteftable  in  the  Spiritual  Court, 
whereto  (he  ought  to  apply  herfelf,  and  it  does  not  appear 
(he  has :  Ergo  die  mandailius  denied* 

After 
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After  this  the  aunt  came  and  moved  for  a  mandamus 
to  oblige  the  Ecclcfiaftical  Court  to  caufe  a  diftiibution, 
and  that  was  denied.     Vide  title  Dtftributiofu 

7.     Freke  verfus  Thomas, 

[P<^f.  13  Will.  3,  B,  H.  \  Ld.  Raym.  667.  SL  C.  Coroyns  1x0.  ,  ,\ 

S.  C] 

AN  adminidratcr,  durante  minore  atate  of  an  adminlftrar  Adminiftrailon 
tor,  may  aft  andfue  till  the  adminiftrator,  in  whofe  ^^'T^^/^r^ 
right  he  adts,  be  of  the  age  of  twenty-one  years;  for  ad-  niftrator  ceafes 
miniflrators  are  by  the  (latutc,  and  one  is  not  a.  legal  per-  «^  the  age  of  21. 
fon  in  the  eye  of  the  law,  capable  to  aft  for  another  as  ^[f^^Viw  age 
truftee,  till  twenty-one.     So  that  durante  tnimre  £tate  oi  of  17.  Cro.  Car. 
an  adminiftrator  (hall  be  unde^ftpod  during  legal  minority,  5'^-  5  Co.  29. 
i.  e,  twenty-one,  before  which  age  he  is  not  by  judgment  2* Lev. -7.  ^It' 
of  law  fit  for  the  truft  ;  otherwife  where  it  is  the  aft  and  Roi.  Abr.  910. 
judgment  of  the  party,  as  where  pne  is  made  executor;  j"  ^-  57*    5 
for  by  the  fpiritual  law  he  may  be  an  executor  at  fcvcn-  con»b.-4;5. 
teen,  and  therefore  an  adminiftratlon  durante  minore  atate 
pf  an  executor  ceafes  at  that  time :  Adjudged  in  debt  upon 
^  bond. 

Note  alfo  a  neceffity  for  this  j  for  the  Spiritual  Court 
will  not  grant  adminiftration  to  any  one  under  twenty- 
one';  and  this  is  by  condruftion  on  the  ftatute  of  didribu- 
fions,  becaufe  they  are  to  give  bondj  ^c.  {a). 

{a)  R,   accord.   I   Ld.  Rtt^m.  338.     Jones  v.    Lord  Strafford,   z  Beu,  M. 
Q^rth.  s^aA*    Com.  Ref,   159.     Fide    382.  £xecators  fi. 

5.     Burfton  ver/us  Ridley. 

fMich.  I  Ann.  B.  R.] 

H  Entered  mto  a  recognisance  of  100  L    before  Gli/i  where  cEei«ai% 
C.  J.  of  the  Upper  Bench  in  1658,  to  A.   On  a  cer-  ^^*  notabiiia  in 
tificate  of  this  into  Chancery,  there  iffued  a  writ  of  extent,  ^i^^tt^^^, 
reciting  a  recognisance  for  the  fame  debt>  taken  before  vince,  Prcrogai 
Glin  C.  J.  of  the  Common  Pleas,  requiring  the  (heriff  to  ^'"^  c<>»'?  ""* 
extend  the  lands  of  the  conufor.      Accordingly  certain  ^„T;*bSMlh2t* 
lands  were  extended,  and  upon  a  liberate  delivered  to  %  <S.  >n  one  diocefc  of 
who  died  poflcfTcd  of  goods  valoris  5  /.  in  the  diocefc  of  ^^  p«>*'nce, 
JLcndon,  and  alfo  in  Durham,  lefTor  of  the  plaintiff  in  ejeft-  dU)cefe  of  ano« 
xnent  took  adminiftration  in  Durham  and  alfo  in  London,  (her  prorince, 
^d  in  that  right  took  out  a  new  extent,  and  brought  an  e*ch^bi<hop  muft 
^jeftment.     And  the  Court  held,  that  imlefs  the  firft  ex-  5ift"lii!Si,*  "j, 
tent  was  void,  the  fecond  could  not  be  good,  for  the  party  15*  3  MmL  324. 

£  3  could 
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L*'**'  V^'n  \\  ^^^^  "®^  ^^^^  ^^  extents,  nor  two  fatisfa£lioo8.  But  it 
AbV.  lo^l  9.  *  '^^  objeftca  to  the  plaintiff's  title,  that  he  fliould  have  had 
a  Leon.  155.  a  prerogative  adminiftration.  Sed  Cur*  contra.  For  nci» 
Cro.  El.  aSj,  ^jigj  archbifhop  has  to  do  in  the  other's  province.  If  a 
Bu?f.i^V»4^  man  leaves  tona  miabUia  in  feveral  diocefes  of  the  fame 
ji  H.  7.  iz.  province,  there  muft  be  a  prerogative  adminiftration.  If 
a  Uv^86^^Vi.  ^^^  leaves  bona  mtnbirta  in  two  diocefes  of  Canterbury^  and 
Str.  74.  '  *'  ^wo  diocefes  in  the  province  of  Torkj  there  muft  be  two 
prerogative  adminiftrations ;  but  if  it  be  as  here,  it  is 
otherwifc,  and  this  adminiftration  in  the  oi^e  diocefe  and 
the  other  was  held  good. 


[40] 


9.    Adams  verfus  Ter-tenants  of  Savage. 

[Paf.  3  Add.  B.  R.     2  Ld.  Raym.  854.  S.  C.  quodviile.'] 

Mod.  Cafes  134,    oC  I R  E  facta:  on  a  judgment  in  B*  JL  as  adminiftra- 
jr^9, 426.   Ad-  O     jQjf.  q[  j^  g^  3j^j  jjy  jjjg  frofert  (hews  an  iidminiftra- 

Do^fc: *Tt":'"to  ^^n  granted  by  the  ardidcacon  of  Dnfct.    The  heir  and 

a  judgmcni  i.n  ttr-tenaiits  pleaded  rirnsper  difcent^  l^c.  and  the  plea  being 

any  ot  the  Courts  adjudged  oaught,  the /i"inf/iiWAf  was  abated  by  judgment 

Poll  6qi,  690.  quod  mhtl  capiat  per  breve  i  which  m  this  cafe  the  Court 

Far :  ^.   Mod.  (aid  was  a  bar  to  the  a£lion  of  the  writ,  but  not  to  the  ac* 

s*c*Saik  6*^  tion;  and  tlie  reafon  of  their  judgment  was,  bccaufc  the 

67(,.    jStik.'  plaintift*  having  made  this  adminiftration  his  title,  the 

32 1 .  Hole  1 79.  Court  could  not  intend  any  other,  and  the  pleading  over 

s"c.^  Anie  /  ^"^^^  "°^  ^Amxx,  that  to  be  a  title  which  to  the  Court  ap- 

Vide  Skia.  237.  pcarcd  to  bc  no  title. 


10.  Dcnham  verfus  Stephcnfon, 

[Trin.  3  Ann.  B  R.  &  4  Ann.  in  Cam.  Scacc.] 


rr/^I L LlJE L MU S  Denbam  gen.  adminijtrator^  ^c. 
^^       cut  adnuntftratio  bonorum  V  catallcrum  jur.  isf  credit 


Pofl.  30 r,  3^5. 
DTlar.i:!  nupon 
adiriiahrratioa 

^riDtcdbythc  torum  qudt  fucrunt  A,  B.  tempore  mortis  Jua  per  Tbotnam 

official  of  a  pe-  Croftand  art  turn  majrifirum  commiffarium  Jtvc  oficialem  peeu" 

A'sio  comm  fla  ♦'«'''•'  ^  fpecialis  jurifdicitoms  de^  <fic,  legitime  fulctt.  d(btta 

fuii,  fufficicnt  mcdo  commijfafutt ;  and  concludes  with  profert  hie  in  Cur. 

ZThthz6''^}  AVrrtf/,  l!tc.  and  fo  declared  in  debt  againft  the  defendant 

r.r.taion  ci^  SIS  hcir  at  Uw,  upon  the  bond  of  his  anccftor ;  defendant 

a.iu.niaratKui8,  deHiurrcd  generally  :  Mr.  Raymo$id  ^x^mcA^  That  the  Court 

-  ^oncs  -2*'  I  c^^*^  '^^^  ^^^'^  notice  that  every  peculiar  had  a  right  to 

Lev.  ;':.  ;  Lev.  Kf  ^t  adminiftration,  and  that  it  being  a  jurifdi£lion  againft: 

311. 1  Nio...  6i.  cojnmon  right,  it  ought  to  bc  averred  according  to  the  pre- 

58i?p?io^.S.'  C^'dtnts,  ctii  de  jure  commiffio  (idmivjf^rationis  in  h^(  parte 

c  6  MoU.*a4i.  pertinet.     And  the  debito  tnodo  cowmijfa  affirms  the  regu!a-i 

«.-  «45-   Co.  ritjr  of  the  nvmp^r  pf  proccecling,  not  the  fuflicicncy  of  the 

^^^^^'  powc? 
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jp^wer  and  juviTdiflion.    Of  this  opinion  was  the  urhole 
Court ;  and  Sa/ieU,  who  was  ready  to  argue  it  for  the 
plainti<F»  was  ftopped  by  the  Chief  Jiift:ice»  {?  quievit.    Af- 
terwardsy  when  the  Court  came  to  give  judgmentt  Halt 
C«  }•  GwU  ^  PcfVfi^  mutaiappinkntf  held  the  declaration 
to  be  good»  and  that  the  tUbiio  modo  was  a  fufficient  aver- 
ment s  and  the  Chief  Juftice  fsiidy  there  was  no  peculiar  Every  peculiar 
but  had  the  power  of  granting  adminiftration^  and  that  thia  ^^^^^^[f-  - 
was  a  needlefs  exa^cfs,  not  fo  much  regarded  latterly  as  In^^onl'  ™'°** 
it  had  been  in  former  times»  when  it  was  thought  not  3  ^e**  193*  1 
enough  even  to  fliew  an  adminiftration  committed  by  a  f  ^j^jj^*'  ^^^ 
bifliop,  without  averring  there  were  nuUa  bona  miabiUiu  scyie  2S»!^^ 
Judgment  pro  quer.    Powei  abiding  by  his  former  opinion*  Ordinvy,  ^uli^ 
Upon  this  judgment  a  writ  of  error  was  brought  in  d-m;  .         . 

Bcaccar.    And  Mr.  Lutwycbe  for  the  plaintiff  infiftcd  upon  L  4^  J 

the  reafons  of  Raymond^  and  cited  all  the  cafes.     SaikM 
argued»  that  every  ordinary  hath  power  to  grant  admini* 
ftration,  it  quod  qmcunque  babet  ordinanam  jurifdiBionem  eft 
hci  illius  ordifmriusm     Ljndiwode  Li.t*  3.     And  the  3 1  JS. 
3*  r.  X 1.  ordains.  That  where  any  pcrfon  dies  inte(late>  the 
ordinary  iball  commit  adminiftration :  That  there  is  no 
peculiar  but  what  hath  an  ordinary;  for  it  is  a  peculiar 
lor  that  very  reafim,  that  it  is  exempt  from  the  common 
ordinary,  and  under  a  peculiar  or  fpecial  ordinary  of  its 
own.     adly.  He  infifted,  that  peculiars  muft  be  royal.  Peculiar,  quid. -* 
archiepifcopalf  epifcopal,  or  archidiaconal ;  and  that  in 
every  one  of  thefe,  the  owner  has  a  power,  pven  of  com- 
mon right,  to  grant  adminiftration.  Vide  All.  53.  declares  ,^J^*  **'^^'"'  ^ 
of  an  adminiftration,  granted  per  Car.  Regem^  held  good  \ 
for  the  king  is  fupreme  ordinary :  Like  cafe  i  BttL  4.  from 
the  nature  of  the  thing,  therefore  it  is  the  fame  in  efie£t  to 
fay,  adminiftration  was  granted  by  the  official  cf  a  pectt«> 
liar,  as  to  fay  it  was  granted  by  the  official  of  a  diocefe.  sf *]t  ,^*6^*  ^^** 
And  as  to  its  being  againft  common  right,  the  ordinary  of  show.' 3/5.   4 
a  peculiar  does  no  more  prefcribe  for  his  ordinary  power,  M«<<*  133* 
or  for  his  peculiar,  than  the  bifliop  of  a  dkxrefe.     Where 
the  lord  of  a  manor  hath  this  jurifdidion,  he  that  has  an 
adminiftration  there  declares  of  it  as  committed  per  A.  B. 
Jomifium  manerii  cut  adminiftratioms  cotnmijjlo  de  jure  perti* 
net  per,  confuetudinem  infra  maner.  prad,  it  tempore  cujus  con» 
trarii  tmemoria  bominm^  mn  exiftit  ufitat.  tif  approbat,  debito  Thom.  Entr. 
iuodo  commjja  fuit.    And  as  to  the  books  and  cafes,  they  342* 
are  eaiily  reconciled  by  this  difference,  viz. 

Wherever  the  power  of  him  that  grants  adminiftration  where  one  ^ 
Ubv  commiffion,the  plaintiff  in  his  declaration  inuft^aver  Sl|Ji^v?r t«i ' 
he  dad  authority,  viz.  cui  jurifdiQiom  ea  parte  pertinet^  or  officii,  pbimir 
Itgitima  mdhoritaU  fukitusi    Thus  3  Cro.  ^i\.  per  A.  K  n^  not  aver  hU 
ibeolop^prcfejirem^  naught  j  3  Cro.  ^9uperA.  B.  dican.  J."h«yiyipjS? 
de  L.  naught  |  Hetley  69.  per  A.  B,  chancellor  of  Chefier^  coaimiiTiQn. 
nang^  \  becauie  thefe  were  by  fpeciai  commiffiotf  under  '  ^^^  ^"^^^ 

E4  the 


4> 

ftSaund.  148. 
1  Roll.  Abr. 
919.     do.  El. 
6.431.    Mod* 
Cafes  X4a. 
5  Mod.  425. 


aMniniaratot. 

the  ordinary  5  but  where  the  power  of  him  that  grants  arf* 
miniftration  is  not  by  commiuion,  but  by  office  or  privi-* 
lege,  it  need  not  be  averred,  becaufe  the  <)ffice  imports 
the  power  as  incident,  and  the  law  takes  notiee  of  t^e  of? 
fice.  Fide  zg  H.  6.  fJ,  9.  Declares  of  adminiftrati6n  per 
Ahbatem  Weflm.  hci  ill.  orJiftftr.  good,  for  ordinary  impfics 
as  much.  1 1  /f.  4.  ($4.  //.  16.  declares  of  letters  of  admi- 
niftration  from  the  copfimiflary  of  the  bifhop,  good;  for 
the  law  knows  every  commifllary  muft  have  tliat  power.  So 
3  Cra.  loi.  Lacy  verfus  Smith  ;  per  A,  B*  officinlem  of  the 
biihop,  good.  So  i  Lev.  193.  per  fuch  an  archdeacon,  is 
good.     Judgment  was  affirmed  per  tot.  Cur.  (^ J, 

(fi)  Vi.  Sae,  Jh.  44.2 .  Executors  O, 


XjLt'X  1 1  •     Slaughter  verftis  May. 

Vde  Record       [M^c^^  3  Ann.  B.  ^.      2  Ld.  i^ayip.  1071.    by  the  name 
page  751.     *  Slater  w/«i  May,] 

6  Mod.  304.  Tjr  Being  adminidrator  durante  abfentia  J.  &.  execuioi\ 
>dminiftrition  IJ  •  brought  an  a£lion  pf  debt  on  a  bond,  but  did  not 
S'a.^Iu 'i*n"'thc  ^^^  where  ^.  S.  was  abfent,  or  that  he  was  abfent.  Cur. 
abrescc  of  j.  b.  It  IS  but  reafonable  the  ordinary  have  power  to  grant  ad- 
*>"*'"•"•  '^  miniftration  during  abfcncc,  as  well  as  during  minority,  or 
th«  J.  s*.^i"b-*  pir^dtrJe  lite ;  and  fuch  ad  mini  fir  ator  is  accountable  to  the 
ito^  I  Roil,  executor :  l^e  will  intend  it  is  abfence  beyond  feas,  but 
Abr  838,  9q8.    ^^  phintiflF  oucht  to  aver  he  yras  abfent.     Judgment  pro 

J.  10.  010.  CIO.      .  r  \        r>  tL\  •'o  * 

Bl.  601.   N.      dcf.pirCun  {b). 

Lurw.  loz.  Src. 

Coldf.  136.     2  BiOwnl.  13.     Hcb.  250.     3  D.  351.  p.  4.     S.  C.     3  S.jlk.  23.    1  Cacju's 

Abr*  4>5' ^'^uton  £• 

(i)  R.  ace.  lut.  34a. 


Clerk  vfrfus  Withers. 

[Mich.  X  Ann»    B.  R.     A'ldc  tiiU  Execution,    2  Ld.  Raym. 
J072.  S.  C.J 


VpoB  •  writ  of 
inirairy  after  i»< 
tcrlocvtory  judg- 
ment tevivcd  by 
^tre  facias  Ux 
iltttule  %  ict^ 
\V.  3.  c.  lo.  tbc 
final  juJ^menr  j 


12.     Wefton  vcrftis  JameSt 

{Fafch.  9  Ann.  B.  R.] 

'TnEBT  upon  a  bond  againft  an  adminiflrator ;  de* 
^^  fendant  pleaded  aflets  in  his  hands  to  the  \alue  of 
200  A  only,  and  that  A.  obtained  a  judgment  againft  the 
intcftate  in  afumpfit  by  nil  dicit,  and  that  the  inteftatc  died, 
and  that  after  a  J'cire  facias  was  awarded  againft  the  de^ 
fendani  for  damages  on  the  faid  judgment,  upon  which  he^ 

*-     -  having 


aDmfniftrator.  4^ 

having  no  caufe,  a  writ  of  inquiry  ifluc4f  and  damages  moftbc agamft 
thereupon  found  to  the  value  of  360  /.  and  judgment  given  ^r  and"not  the 
thereupon  for  the  plaintiff  quod  recuperet  dampna  prad.  inteftate. 
againft  the  faid  intcftate,  and  avers  that  he  had  no  affets  ^^^od.  H^j^ 
ultra.    To  this  plea  it  was  demurred.     It  was  admitted  ^^g^  ^\^m.  xe) 
that  this  plea  at  common  law  had  been  naught,  for  by  the  55.  1  Sid.  i^i. 
cteath  of  the  defendant  the  a&ion  had  abated,  ancj  j[ttdg-»  **^*  3f  5- 
ment  could  not  be  given  againft  him  after  his  death}  but 
the  queftion  was  on  the  8  55*  9  J^.  3.  r.  10.  which  after 
interlocutory  judgment  gives  a  fcire  facias  againft  the  ad« 
ipiniftrptor  in  cafe  of  the  defendant's  death,  which  was 
compared  to^the  cafe  of  a  judgment  on  the  17  Car.  2.  e.  8. 
where  the  defendant  dies  after  verdid.    But  to  this  it  was 
anfwered.  That  the  faid  ftatute  makes  the  judgment  goo<j^ 
ngainft  the  defendant  himfelf  only,  and  makes  not  a  judg* 
pent  againft  his  executor  or  adminiftrator ;  but  by  this 
ad  it  is  to  be  a  judgment  againft  the  executors  or  admini- 
ftrators  of  the  party,  for  they  are  exprefsly  taken  notice  of 
for  that  end,  and  ihcfprtfadas  is  to  be  againft  them  \  and 
aU  this  appears  on  the  fame  record,  and  therefore  this  can 
never  be  made  a  judgment  againft  the  intcftate  himfelf, 
por  fo  pleaded  *,  to  which  the  Court  incliied. 


:aD\iotofon.  C43] 


I.     Bifhop  of  Salifbury  verjiis  Philips*       vide  Record, 

page  754« 
[Mich.  II  Will.  3.  B.  R.    Rot.  377.  InEiror.    i  Ld.  Raym- 
SSj.  S.C.]" 

'TTR  ROR  of  2  judgment  in  C.  B.  in  guare  impedsf.  »*  Mod.  311. 
f^  Plaintiff  counts  that  J.  and  B.  were  fcifed  in  fee  as  cft'sJk?  sfo, 
joint-tenants  of  the  advowfon,  ut  de  grojfo^  and  by  indcn-  titw.  1084  to ' 
ture  agreed  from  thenceforth  to  be  fcifed  thereof  as  te-  .'n©-.  Q^ 
nants  in  common,  and  not  as  joint-tenants,  and  they  and  J^J^fJ^]^ 
their  rcfpeclive  heirs  Ihould  prefent  fcverally  and  by  turns,  agreement  by  Xn- 
and  (hews  feveral  prefentations  alternately ;  and  that  A.  f*«nt"re>  between 
died,  and  hi^  moiety  defcendcd  to  C.  and  makes  his  title  ^p^retn?£rt'^ot 
by  granj  of  the  next  prcfentation  from  C.  to  D.  his  execu-  a  Mod.  97. 
tors,  adminiftrators,  and  affigns  5  in  whofe  life  the  church  ^^^^  5»- 
became  void,  and  that  D.  made  his  will  and  died,  and  it 

8  belongs 


43  ^MKttBfiltU 

belongs  to  the  plaindff  as  occnlor  to  mdcnt:  Billiop 

claims  titk  bj  lapfc;  plainriff  Tq>Ees»  toe  tcftator  pic* 

fcDtcd  Spius  within  fix  months,  and  the  lulbop  lefafied 

lum  ;  defendant  rejoined^  he  eare  him  three  ixw%  time  to 

prcpaie  for  examination,  andhe  never  came  again  $  M^ 

ioc^  that  die  hifhoprcfnfird  Spar/ at  the  preientation  of  Uie 

Cm-Ij/l  i44«B.  teftator.     Upon  diis  ifliie  was  taken  a  Tcrdi£l  pro  fuer» 

and  aHb  juc^meot  in  C.  B.  and  now  error  in  this  Court. 

Carihew  obje£led,  that  the  plaintiff  had  made  no  titk  ; 

fnr  the  agreement  to  prefent  bj  turns  did  not  finrcr  the 

light }  the  indenture  did  not  wori:  a  partition,  bat  an 

agreement,  which  is  now  broken,  for  which  the  plaintiff 

maj  take  his  pioper  remedy.    This  caufe  was  fereral 

Corapofidoa       ^^XDCi^  moTcd,  and  /:&&€.  J.  held  it  to  be  a  good  pardtion 

"*^  ^  *ft^     ^  ^^  ^™^  ^  ^"^^  ^km  to,  laying.  That  where  the 

fmcd,dtberbe.  thing  and  the  profits  are  the  fame,  a  partition  of  the  pro- 

tween  priries  in    fits  IS  a  partition  of  the  thing ;  and  though  perhaps  die 

^****'^^Ife  'K^^"*^^^  cannot  make  two  adrowfons  out  of  one,  yet  it 

Sfa^witm^      bas  created  feveial  and  diflin£l  rights  to  prcfent  akeniate* 

prefentflxat  die    ly.     Afterwards,  when  judgment  was  affirmed,  the  Chief 

toT*""*^*^'  jjttftice  faid.  That  a  compofition  might  be  either  by  re- 

dh, Sitmay'^  cord,  Or  by  dee4g  or  by  parol :  that  if  either  priries  in 

.  a  kire  facias.       blood,  as  co-partncrs,  or  ftrangers  in  blood,  as  tenants  in 

common  or  joint-tenants,  agree  br  record  to  prefent  by 

turns,  and  one  prefent,  the  other  is  not  by  ufurpation  put 

.         ^  to  a  quare  impedsi  ;  and  that,  whether  die  prcfentation  be 

I  44 1  by  one  privy  to  die  agreement,  or  by  a  ftranger.      Vide 

SlhVrte^'     Jr^/?.  2.  s-  2  bifi.  362.     2dly,  That  if  eidicr  privies  in 

jvivksorftnii.    blood,  as  parccncrs,  or  ftrangers,  as  tenants  in  common 

ftrs,  which,  if    or  joint-tenants,  agree  by  deed  to  prefent  by  turns,  the 

Tr^""«"l!!  compofition  b  good ;  and  if  it  be  once  executed  on  all 

all  iioeSy  t\m  nay    ^•'••t^«  .*.  •  •« 

dcchre  in  ^uaie  fidcs,  he  that  bnngs  a  quari  trnpsdu  need  not  mention  the 
inpei-t,  wichoQt  compofition,  which  ihews  the  very  right  and  inheritance 
^^fi^OT.***  *^  ^  fevered,  and  that  a  feparate  intereft  is  vcfted  in  each 
34iy,  By  parol,  of  them  to  prefent  alternately,  and  that  the  plaintiff  need* 
between  priTics    ed  not  have  declared  of  the  compofition  or  indenture  in 

496.'  D^cr^o^  **«  f *f^-   ^'*  -P;-  ^9-  3<"y»  *y  p*'^''  f°^  *^  *  ^^"^* 

pofition  may  be  between  parceners ;  but  between  ftran- 
gers in  blood  compofition  cannot  be  without  deed.  Vidt 
F.  N.  B.  60,  62,  d.f.  It.  H.  4,  3.  i.  Judgment  affirm* 
ed. 


(    44    ) 


:90e. 


Anonymous. 

[Mich.  3  Ano.  B.  R.] 


|T  has  been  adjudged  (a),  that  if  one  be  born  the  firft  of  Poft.  625.4131 
*     February  at  eleven  at  night,  and  the  laft  of  January  ^^'    *  JJ^- 
in  the  twenty-firft  year  of  his  age,  at  one  of  the  dock  in  ^eo. 
the  morning,  he  make«  his  will,  of  lands,  and  dies,  it  if 
a  good  villt  for  he  was  then  of  age.    fer  Holt  C.  J. 

{a)  In  Herhirt  v.  TarU,  KiL  c8o.  fitxhugb  v.  DemUnigtCM,  2  Ld.  Raym. 
SU.  16%.  Raym.  84.  The  ca(e  in  1094.  It  it  aUb  atedj  1  Ld*  Riym. 
which  it  was  mentioned,  Af.  3  Ann^  is    480.  3  Wilfn  274. 


:sie4)ottC^iQf*  [45] 


Stephens  verfus  Watfon. 
[Mich.  i3WiIL3.    B.R.] 

JP^Rfiat.  I  Jac.  I.  chap.  9.    Ale-houfe-keepers  aie  to  Ak.hoB(8.ket^ 
••      forfeit  10/.  to  the  poor,  if  they  permit  any  inhabit-  ^^^^^^^^ 
ant  of  the  place  to  (it  tippling  above  an  nour.  Vide  ^Jac.  i.  ^ihi^ue.  3  Silk. 
^*  5*  "^i  y^*  ^*  ^*  7*  3  ^^'^^  '*  ^*  3*  siRsiinft  drinking.        t6.  s.  c.   Am* 

Before  the  5  &r  6  -E.  6.  it  was  lawful  for  any  one  to  ^f****** 
keep  an  ale-houfe  without  licence,  for  it  was  a  means  of 
livelihood,  which  any  one  was  free  to  follow.     But  if  it 
was  diforderly  kept,  it  was  indi£iable  as  a  nofance.    By 
S  ^  6  E^  6.C.  25.  two  juftices,  one  of  the  quorum^  may  Poft.  471* 
fupprefs  ale-houfes. 

2diy,  None  are  to  keep  ale-houfcs  unlefs  licenfed  by 
fcfllons,  or  by  two  juftices,  upon  a  recognizance  not  to 
allow  gaming,  and  to  keep  good  rule  and  order* 

3dly, 


45  air-liotifcri 

3c}ly,  Any  cnc,  thai  not  being  thus  qualiSed  keeps  aa 
ale-houfC)  may  be  committed  three  days  and  held  to  a  re- 
cognizance, vrith  two  furetkSi  to  be  certiSed  to  felEons. 

Note,  This  ftatute  extends  not  to  inns,  for  they  arc  for 
Show.  1C9.  lodging  of  travellers  ;  but  if  an  inn  degenerate  to  an  ale*, 
houfc,  by  fuffering  dlfordcrly  tipol'mg,  is^c.  it  ihall  be 
deemed  as  fuch. 

If  a  man  keep  an  ale-houfe  without  licence,  he  may  be 
committed  for  three  days  by  the  ad,  but  he  is  not  indid« 
able,  becaufe  the  ftatute  which  makes  it  an  o^ence,  has 
made  it  punifliable  in  another  manner  (a,) 

Airf/i.."  There  is  a  difFcrcnce  between  fupprcGyig.  ap 
<<  unticeiifcd  ale-bou{e  and  one  that  is  llcenfed^ 


(a)  This  fubjcd  is  elnddated  by  the 
follcwiog  c-ifcs :  Rex  v.  fFri^Se^  1  Jfttr. 
543.  An  indi^ment  againfl  a  clergy- 
nian  for  farming  land  contrary  to  z  i 
Hen.^.ch.  13.  which  enadb,  "  That 
no  fpiritual  peribn  (hall  take  to  farm, 
&c.  under  pain  to  forfeit  10/.  per 
month,"  was  quaflied.  Lord  Man/- 
Jlf!d  faid,  he  always  took  it,  that  where 
new-created  offences  are  only  prohi- 
bitedby  the  general  prohibitory  claufc 
of  an  a£l  of  parliament!  an  indi^ment 
will  lie ;  but  where  there  is  a  prohiblt- 
opy  particular  claufe,  fpccifying  only 
particular  remedies,  there  foch  parti- 
cular remedy  nr.uft  be  purfued.  D{n' 
nifin  },  faid.  Where  an  offence  is  not 
fo  at  common  law,  but  made  an  of/cnce 
by  ad  of  parliament,  yet  an  indict- 
ment will  lie  where  there  is  a  fubflan- 
live  prohibitory  daufe  in  fuch  adl  of 
parliament,  (though  there  be  after- 
wards  a  particular  provifionand  a  par- 
ticular  remedy  given,)  but  it  is  other- 
wife  where  the  aft  is  not  prohibitory, 
but  only  inflidts  the  forfeiture  and  fpe- 
tides  the  remedies:  and  U'ilmet  J. 
coflcurred  in  that  opinion. 

Rex\*R§hin/ont  a  Bur,  799,  An 
indiftment  againll  tji^  dicfendant  for 
not  performing  an  order  of  two  juf- 
ticfs  for  the  maintenance  of  his  grand- 
children, was,  on  motion  in  arreft  of 
judgment,  held  good,  for  the  non- 
performance of  a  legal  order  is  an  of- 
fence at  common  law  :  and  it  was  faid 
fer  Curiam,  where  the  offence  was  an- 
tecedently ponifhable  by  a  common 
law  proceeding,  and  a  Ilatutc   pre- 


fcribes  a  particular  remedy  by  a  fuQo. 
mary  proceeding,  ihe  profecutor  is  at 
liberty  to  proceed  eithcn"  ^ay.  Bur, 
notwiihffanding  there  are  two  reme- 
dies given,  yet  it  would  be  extreme- 
ly oppreffivc  tp  take  the  remedy  by  m- 
difiment,  if  there  arc  no  circumHances 
which  obftrud  the  proceeding  in  the 
fhortcr  way  of  fummary  remedy.  In 
Rex  V.  Beyall,  2  Bur.  832.  the  Court 
refufed  to  quafh  an  indictment  for  not 
working  on  the  highway  purfuant  to 
order,  and  recognized  the  dodrine  in 
the  ppccediag  cafe.  Rex  v.  Balme,, 
Cewp,  648.  indiftment  againft  furvey- 
ors  of  a  highway  for  not  widening  x 
highway  according  to  an  order  of  juf- 
tices^  held  good,  though  there  is  a 
particular  punifhment  for  offences  a- 
gainff  the  highway  aft.  By  Jiat.  26. 
G,2.c.6./,  I.  the  king  is  im  powered  to 
ilTue  orders  refpcfting  quarantine  ;  and 
it  is  provided,  that  all  (hips,  ^c,  fliajl 
be  fubjcft  to  foch  orders.  By/  5. 
particular  penalties  art  enafted  for  dit- 
obeying  them.  I'he  perfon  difbbey- 
ing  is  ponifhable  by  indiftment  or  in- 
formation. Rex  V.  Harris,  ^T.  R.  20a. 
It  (hould  be  obferved,  that  if  a  flatuie 
creates  an  off[ence  without  a  fummary 
remedy,  which  is  therefore  indiftable, 
and  a  fummary  remedy  is  given  by  a 
fubfequcnt  (latute,  it  remains  itiJift- 
ablc  in  the  fame  manner  as  if  it  was  an 
offence  at  common  law.  Such  are  the 
cafes  of  Regina  v.  GouU,  poft^  381. 
Rex  V.  Detvis,  cited  2  Bur^  %s>y  ^^* 
v.  Jack/on,  Cowf.  zgj. 


•*  Wlierc 


HIiensf. '  Vide  Allegiance,  Denizen.  1 45 

"Where  an  alc-houfe  is  licenfed,  the  ju  dices,  to  fap-  ^'i^-f'°^/V 
^  prefs  It,  muft  either  proceed  liporl  the  recognizance,  ticcs  of  peace  t© 
**  the  condition  whereof  muft  at  leaft  be  broken ;  and  fupp'efs  aic 
^  therefore  his  having  another  trade,  or  being  a  bailiff,  |;^*"J|"^,^j. 
^  cin  be  no  cnufe  in  fuch  cafe :  or  by  irtdiftment ;   and 
««  then  there  muft  be  fuch  diforders  as  prove  a  nufanbe. 

«  But  where  an  ale-houfc  is  unHccnfed,  the  jufticcs 
**  may  fupprefs  it  at  difcrction ;  for  on  the  denial  of  a  li- 
**  cencc  no  appeal  lies,  and  the  ftatutc,  which  gives  the 
**  jufticcs  a  power  to  fupprefs  where  they  fiiould  think 
**  convenient,  v/ould  fignify  nothing,  if  it  did  not  extend  [^  ^O  J 

*•  to  fuch  cafes ;  for  it  cannot  extend  to  ale-houfes  that 
««  arc  licenfed,  becaufe  they  are  not  punifhable  without  a 
'*'  breach  of  the  recognizance.  And  as  to  thofe  that  are 
**  unlicenfed,  if  they  be  fupprefled  by  commitment  of  the 
"  owner,  the  want  of  a  licence  can  only  come  in  que- 
"*'  ftion,  and  not  the  reafoa  and  caufe  why  it  was  denied." 


^Ittn0*     ^ide  Allegiance,  Denizen. 


I.     Wells  V€r/us  Williams. 

[Mich.  9  Will.  3.   C.  B.     i  Ld.  Raym.  282.     1  Lutw.  34, 
35.  S.  C] 

f  F  an  alien  enemy  comes  hither  fub/alvo  condttEfu^  he  may  Alien  amy,  or 
*     maintain  an  aftion  ;  if  an  alien  amy  comes  hither  in  ^^^^J  *»^»"8 
time  of  peace,  ptrl'tcentiam  domim  regis^  as  the  Frenelt  Pro-  t^*io^,'*m,y"*' 
teftants  did,  and  lives  here  fub prote^hne^  and  a  war  after-  bring  aaion,  be- 
wards  begins  between  the  two  nations,  he  may  maintain  *^*"^^  ^"'"«  "  ' 
an  aftion  -,  for  faing  is  but  a  confequential  right  of  pro-  protcdUonrFL 
te^^ion:  and  therefore  an  alien  enemy,  that  is  herein  iso."  Cro.  El.' 
fczcc  under  proteSion,  may  fuc  a  bond;  aliter  oi  one  ^^3«    ^' ^J- 
commorant  in  his  own  country  {a).  bl'LiVrn'Tcafc. 

Cro.  Car.  9. 
Fo(l.  1S6.   2  Stran.  1082.  Andr.  76. 

{a)  Sec  Bur.  1734.    Doug.  619,  627,  2  id.  n,  132.  Fortef.  22I. 

2. 
'T^URKS  and  infidels  are  not  pcrpetui  if timht,  nor  Is  Turks  md  inH.\ 
*     there  a  particular  enmity  between  them  and  us  ;  but  ^cis  not  perpctu! 
thui  is  a  common  error  founded  op  a  groundlcfs  opinion  of  *°*°"^*' 

Jufticc 


46  amendment 

Jufticc  Broole:  for  though  there  be  a  difference  between 
our  religion  and  theirs,  that  does  not  oblige  us  to  be  ene- 
mies to  their  perfons  %  they  are  the  creatures  of  God,  and 
of  the  fame  Idnd  as  we  are,  and  it  would  be  a  fin  id  us  to 
hurt  their  perfons.  Per  Littleton^  (afterwards  lord  keeper 
to  Eling  Charles  I.)  in  his  reading  on  the  27  £•  3.  17* 
M.S. 


[47] 

See  rules  relatire 
to  ameodments 
of  pleadingi. 
Cafes  Temp. 
Ld.  Hanlwkke, 
♦3»  44»  *c. 


Jlealbasof  a- 
aBcndnncnti 
while  in  paper* 
%  Salk.  520. 
Far.  isj. 
5!Mod.  17.  Poft. 
as.    %  BttiTO. 
10989  1099. 
%  T.  R.  707. 


%mtnx^mtxiU 


I.  Anonymous* 

[Pafch.  5  WiU.  3.  B.  R.] 

H  £  N  a  declaration  is  come  to  be  in  parchmenr, 
the  Court  can  mend  no  farther  than  is  allowable  by 
the  ftatutes  of  amendmentSi  for  it  is  then  a  record  \  but 
while  it  is  in  paper  die  Court  may  mend  at  pleafure  \  for 
it  is  not  within  the  ftatutes  of  amendments  {a). 

{a)  Fide  St.  5  6.  2.  e.  15. 


W 


2.    The  King  ver/us  Knowles. 

[Trin.  6  WilL  3.    B.  R.] 

INDICTMENT  of  murder.  The  defendant  pleaded 
that  he  was  Earl  of  Beinkurj^  &r«  Attorney  Gene<* 
rtl  replied,  tsfc.  Earl  of  Banhtry  moved  to  amend  his 
jdea,  and  had  leave,  ^/fofr  doubting,)  becaufe  the  pleading 
was  not  perfe£^ed  nor  entered  upon  record :  And  there 
hiving  been  fcverai  amendments  in  criminal  cafes.  Vide 
2  Cro.  529.  2  Ro.  Rep.  59.  Sid.  125,  243.  Cro.  Car. 
1 44.  Nota.  The  plea  was  filed,  but  not  entered  upon 
the  roll ;  and  the  Court  held,  that  before  judgment,  while 
thingf  were  in  fieri,  and  in  agitation^  they  had  a  power 
over  all  proceedings  (^). 


Pica  to  tkdift. 
flwiit  of  flMiraer 
MBended  after 
ti^ticfltioiiy  aa4 
bcRMC  entry  op* 
oa  the  toll. 
Avitt  3.  Far.  3$. 
Poft^  50,  509. 
3Salk.  %^k. 
Cirtb.  ^97* 
Com^  273. 
Skin.  336,  517. 
Cafes  B.  R.  55. 
Holt  530. 
Trem.  it. 
t  S.  T.  50,  5S. 

{b\  Per  Lord  lUmfield.  The  role 
b,  that  whilft  all  is  in  paper,  you  mav 
amend  at  cofmnon  law ;  aod  in  fuch 
amendmenu  there  is  no  diftindion  be- 
tween civil  and  criminal  profecutiens ; 

4 


but  amendment  of  the  record  itfelf,  by 
the  ftatutes  of  amendment,  extends 
not  to  crimimd  profccatioas*    4  Uur^ 

1099. 


Smenliment  47 

3.     The  King  verfus  Harris  &  al. 

[HiU,  6W.  3.  B.  R.] 

MOTION  was  made  to  mend  an  information  of  per*  >  i^*  i  S4,  i99« 
jury,    and   oppofed,    becaufc   the  defendant  had  ^'^^  5©.  infor- 

-      ,    -C      'V.  r-mtr-ii'r  t    4%-  *  i-  r         mation  may  be 

pleaded.     Etper  Hmt  IJmef  Julticey  As  to  mendmg  after  amended  after 
plea  pleaded  there  is  no  great  matter  in  that ;  after  a  re-  pi««  pleaded. 
cord  has  been  fealed  up,  I  have  known  it  amended,  even  Ij^^J' 1^/ 
joft  as  it  was  going  to  be  tried  (a).  4  t.'r.  /sj, 

(a)  Vidi  JFilAis*8Cz{ep  j^Bur,  2527.    may  be  amended  after  the  record  is 
where  the  point  was  difcofied  at  lar|[e,    made  up  and  fealed. 
and  held,  that  a  criminal  infbrmauon 


4.     TTic  King  verfus  Keat. 
[Hill.  8&9W.  3*    B.R.] 

A  Verdift  general  or  fpecial  mav  be  amended  by  the  vcHia  may  be 

*^     notes  of  the  clerk  of  affize,  out  this  is  in  civil,  not  amended  by  notct 

in  criminal  cafes.      Vide  i  Ro.  Rip.  82.     A  fpecial  ver-  ""^^l^^^^l 

A\€t  amended  by  the  *  notes  of  the  counfel  in  the  caufe  cafes,  not  in  en. 

after  error  brought.     Vide  3  Cro.  149,  150.     Cro.  Car.  »''«*i-  Cro.  Ei. 

145,338-  ACo.il.  2  Co.  lis- {h).  '.n:'Zi«.Ri" 

61.    5Mo4.aS7.  S.  C.    CoBib.4o6.  Skin.  666.    HolC4Sl.     3Salk.i9i.    Poft  $3.  pi.  19. 
Mod.  Caies  i6c«    Moor  6S9.    Cro.  Jac  ^39. 

*[48] 

{h)  Vide  Crmp.  Prac.  i  vol.  2  edit.  281.  5  Bur.  2661.    Bunt.  /S83. 

5.     Bilhop  of  Worcefter^s  Cafe* 

[Mich.  8  W.  3.    B.  R.] 

pJECTMENT  againft  feven  defendants,  who  enter  Poft.49.  Ejra- 
*^     into  the  common  rule  for  confefling  leafc,  entry,  and  *"*"*  ^"'  ^c. 
oufter,  and  plead  to  iffuc.    The  plea-roU  was  right,  fo  IStUjSL'^i^ 
was  the  venire^  eUftringas^  and  the  Jurata ;  but  the  iflue  in  tbe  cofflmon 
the  mfiprius  roll  was  between  the  plaintiff  and  five  defend-  T'^  "**  ^ 
ants  only,  which  was  tried,  and  verdi£i pro  quer.  and  an  in"thepie"roU, 
amendment  being  moved  for,  it  was  (Ippofed,  becaufe  it  ^*  but  the  nifi 
was  to  alter  the  verdiA,  to  fubjeS  the  jury  to  an  attaint,  J[JJ^,'^J^„V  • 
-to  make  another  iflue,  and  to  make  two  defendants  guilty  I^"i^cer\tniia 
who  were  not  tried :  but  it  was  amended ;  for  nothing  pro  qmr.  thia 
wuld  be  inquired  of  but  the  title  of  the  leffor,  and  the  it  ^dirSf otiJr 
fue  depended  on  bis  titlci  whidi  is  not  altered  by  this  two "cfendut.! 

amendment. 
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}  Roll.  Abr.  205. 
Style  339. 
a  Mod.  316. 
Comb.  393.  Str. 
843.  Rep.B.  R. 
Tcmp.Hard.2i. 


Amendment 

amendment.  And  it  muft  be  confidercd  that  all  fcven  cn^ 
tered  into  the  common  rule,  and  that  the  plea-roll,  (5V« 
are  all  right,  and  this  cannot  be  intended  other  than  the 
fame  rfluc,  and  the  amendment  is  only  to  re£Hff  a  p!ain 
miilake,  and  make  that  the  iflue  which  was  apparently  in- 
tended to  be  fo. 


^  Mod.  332. 
DeihifeinejeA- 
meat  laid   1697 
lor  969  aad  not 
amendable  after 
verdi^,  becaofe 
it  wcoid  be  ano- 
ther ciUe.  I  Mod. 
a50ya5a.Cartb. 
401.    S.  C. 
Andiewi  ic8. 
Comb.  394* 
Cafes  B.R.  115. 


6.     Pulefton  vtrfus  Warburton  &  a}« 
[Paf.  9W.  3.    B.  R.] 

PJECTMENT.  VetSxQivrx^proqtur.  and  now bt 
*^  moved  to  amend  his  declaration,  wherein  he  had 
counted  df  ademife,  lo  April  1697,  inftead  of  1696  ;  for 
97  was  not  come  at  the  tinie  of  the  trial.  And  the  Court 
agreed,  that  in  a  judgment  by  confeflion  on  a  warrant  of 
attorney,  it  had  and  might  be  amended  in  ejeftment,  be- 
caufe  without  fuch  amendment  the  agreement  and  intent 
of  the  parties  could  not  be  fulfilled  ;  but  denied  it  in  the 
principal  cafe,  becaufe  it  altered  the  ifTue  and  made  another 
title  (fl). 

(tf)  Vide  2  BU  Rep.  940. 


Carth.  506.    In 
thediftringuthe 
day  of  Bifi  pritts 
vras  appointed 
after  Oie  day  in 
banky  and  after 
▼ezdidheld  not 
amendable  by  the 
^ea-roU,  becaufe 
the  Iad|e*a  a«. 
tbonty  was  con- 
fined to  tbat  day. 
Cafea  B.  R.  ^74. 

pcins  foH  may  be 
amended  by  the 
plea.roU,  and 
where  aoc 


7.     Child  verfus  Harvey. 

[Mich.  II  Will,  3.  B.  R.     1  Ld.  Rayxn.  511.    S.  C] 

A  Scire  facias  on  a  recognizance ;  upon  iflue  mnfalvit  h 
-^  was  found  {h)  for  the  plaintiff.  Mr.  Northey  moved  to 
fet  afide  the  verdifl,  becaufe  in  the  difiringas  and  jurata 
the  return  was  h  die  San8s  Trin.  in  ires  Sept.  niji  jAdnnei 
Holt  mil.  27  die  Junii  prius  venerit^  the  twenty-feventh  day 
of  June,  being  the  morrow  after  tres  Trin.  But  the  plea- 
roll  was  right,  for  the  award  there  was  tres  Mich.  It  was 
agreed  on  all  fides  that  the  trial  muft  be  fet  afide  unlefs 
the  miftake  could  be  amended,  becaufe  it  appeared  the 
Judge  had  no  authority  to  try  the  iflue,  •  and  the  Court 
held  that  it  could  not  be  amended.  The  Court  agreed  that 
where  the  dijfringas  or  jurata  are  right,  and  the  amend- 
ment docs  not  alter  the  point  in  iflue,  the  nifi  prius  roll 
may  be  amended  by  the  plea-roll.  So  it  was  in  the  Bifhoif 
of  Worcejlef^^  cafe,  ant^  48.  and  there  the  d'tftringas  and/i/- 


(4)  By  ;  G<  2.r.  13.  where  any  vcr- 
dia  hath  been  or  (hall  be  given  in  any 
idion,  fait,  biU«  plaint*  or  demand, 
bfc.  the  jodgment  thereupoa  (haU  not 
be  ftayed  or  reverfed  for  any  defedk  or 


fault  either  in  form  or  fubftancc,  in  any 
bill  Of  writ  original  or  judicial,  or  for 
any  variance  in  fuch  writs  from  the  de- 
daratioa  or  other  proceedings. 


rata 


rata  tretc  rf^,  i  Cro.  353^.    Dy.  266.    Huh  8  U    i  Cro.  ^  Mod.  164^ 
5^p     But  here  neither  Sjringfu  cor  ywrj/dr  arc  right,  g^^-    *  ^-j 
ITie  day  appointed  for  Acntfiprias  is  impoflible ;  And  the  5?kRWi.  r^ 
Judge's  atttheritjris  confined  to  the  day^    He  has  no  au-  '5^  HoW  310. 
thonty  to  try,  fis/t  Johannes  Holti   is^c.  I7  %nii  prius  w- 
nerit:  which  cannot  be.     Where  a  Judge's  authority  is 
confined  to  a  day,  his  trial  at  another  day  muft  be  without 
authority  {a). 

\ay  Sec  t  Wi\f.  144. 

84  AoonymotiBk 

{KB.  irWiU;5^    B.R»7 

TM  E  clerk  of  the  treifury  of  the  Comrtoh  ?lcis  at-  Hi  cafe  of 
tended  with  the  recOrd  hete,  and  it  was  moved  that  J^^^^g  \ 
the  tranfcript  in  J^;  it  might  bcaMetided  by  it.    Hallo^-^  b^hc'^rf  in 
pofed  it)  till  they  had  the  co(ls  of  the  writ  ot  error  allowed  ^*  b.  the  coih 
thcnv.    &  pet  HdftChitf  Jufticc,  tou  Ihould  hive  infifted  g/nbiir^  ^ 
fot  die  Colls  in  €.  S.  before  the  party  had  liberty  to  amend.  The  rule  in  c.  B. 
This  Way  of  amending  the  rccord.here  by  the  record  there,  "  ^  8i^«  ^^«  ^^ 
is  the  coUrie  cyf  the  Q)urt,  and  only  to  favd a  certiorari i  t^^\f^^ 
&r  if  thcrecoikl  be  right  Bebw^  upon  diminution  alleged,  not  dft. ' 
the  party  may  have  a  certiorari  of  common  right.    There-  ^**^^  ^»"^  ^7* 
fore-thefe  amendments  cannot  be  oppofed  ;  nor  did  I  ever 
know  it  done,  being  only  to  fave  the  change  of  a  certis- 
rari  (*). 

{i)  Fide  I  mi/.  303. 

9b     Thotopfbn  h)erfus  Crocken 
[Paf.  li  wni,  3.    B.R.] 


f^ORTHk  T  nioved  to  amend  a  writ  of  error,  U-hic 
•^ '^    recited  a  judgment  given  ItX  curia  of  the  king,  whc 


U-hich  Variance  bc- 
rhen  ^^^n  writ  of  er- 
It  Ihould  be  m  c^  regiTki  regind ;  the  cut-fitor's  notes  ^^i^^^'^^^' 
wet^  right,  ^nd  the  mifprifion  only  in  matter  of  form  and'  amended,  though 
not  ilUU :  &J  noh  allocatur  *  ;  for  firft,  the  writ  is  a  good  «»»« ^'^^^^'/jf 
writ  J  there  is  no  fault  in  the  writ,  only  it  does  not  agree  "*  m^Ju  V9. 
with  the  tedord  \  and  the  amendment  is  to  make  a  new  1  sid.  54, 107. 
writ.  .  Idly,  The  ^  H.  &,  impoWefs  us  to  amend  in  mat-  Sryi.  117.  Cr«. 
tcrs  precedent  to  the  judgment  5  but  not  to  amend  the  |  Buif*?o4. 
writ  of  error.    TheJntent  of  the  fliatute  was  to  amend  in  Popb.  196. 
fupport  of  original  judgments,  and  to  avoid  writs  of  error  j  3  ^c¥.  344, 345 

*  A  writ  of  error  is  now  amendable  b>«^the  Sta.  5  G^o.  a.  ch.  13.  feil.  1, 
Koie  to  5th  «dit. 

Vol.  L  F  but 
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amenHment 


Coont^it  but  this  may  be  to  make  an  amendment  to  make  g6od  the 
^^moa.^"^  writ  of  error,  and  to  reverie  the  Judgment.  And  it  is  die 
Cafes  B.R.s^  more  abfurd,  becaufc  the  writ  of  error  is  the  commiffion 
S.C.  sUn.  J67.  tQ  the  Courty  and  a  Court  cannot  amend  their  own  com* 
mii&on. 


T  0q1  10.  Anonymous. 

[Trin.  12  Will.  3.    B.R.] 

O I R  Barthokmew  Shower  moved  to  amend  an  informa* 
^*dm«toriB-  ^^^^  of  forgery  in  ten  places,  and  though  oppofed, 

ferautkm  with-  the  motion  was  granted,  becaufe  it  made  no  akeration  of 
«at  cofts.  lUr.  the  fa£l ;  and  that  without  cofts  or  imparlance* 

II-     Cox  verfus  Wilbraham. 

[PaT.  13  Will  3.  B.  R.    1  Ld.  Raym.  668.    S.  C.    by  the 
Dame,  Fox  'Vir/ms  MTUbrahani.] 

Afneodment        /^OVENANT;  and  afligns  breach  upon  the  words 
««>^*^J»«^  *^ot  be  bad  mttmde^doni^  crfufferedzxij  :iLet  ox  iKing 

try  oTtbe  roll?'  whcTcby  to  cncumbct,  to'r.  And  the  breach  was  quod  ad 
Cro.  Car.  3R6.   fejjionem  ceftria  tent.  55V.  anno  quarto  jfacohi  fecundi  utlagatm 
Ed  *^*  ^\\  6  '*  -f^*^*    Defendant  dcmutrcd  j  and  tipoh  argument  the  dc- 
3  Ut.  39  *  Hob.  claration  being  held  naught,  for  uncertainty  when  or  what 
1*7.  Mod.  Cafe*  term  the  outlawry  was  had,  Mr.  Chejhire  moved  to  amend. 
s!c.  "**^^^'   He  cited  I  Cro,  147.  which  was  after  verdift,  but  faid,  as 
to  this  matter,  there  was  no  difference  between  verdift 
and  demurrer  (  for  the  words  of  the  aft  of  -E.  3.  are  chal- 
lenge of  the  party  \  which  mud  be  meant  demurrer.     Sed 
per  Holt  C.  J.  No  ;  the  (latute  means  the  party's  exception 
in  anrcft  of  Judgment.     If  the  defendant  had  pleaded  a 
plea  to  the  right,  or  in  abatement,  it  might  be  reafonable 
to  allow  an  amendment ;  but  to  amend  upon  demurrer, 
when  this  maybe  the  caufe  of  the  demurrer,,  would  be  to 
enfnare  the  defendant  without  caufe.     Ergo  difallonved  {a)* 

{a)  The  practice  is  now  to  permit  the  party  to  amend>  on  payment  of  cods. 


12,     Lepara  verfus  Germain. 

[Paf.  2  Ann.  B.  R.    S.  C.    2  Ld.  Raym.  859.] 


[\j.c.     J  S  SUM  PS  IT;  2nd  declares  vfrj]/s  Six  John  Ger^ 
abatt-  yi    j„^jfj  j^j^      'lYiz  defendant  pleaded  in  abatement,  he 


BUI  aga'nft  J 
Kt.  pi  in  . 

knight  jwid  bal'  ^^'^s  a  Knight  and  Baronet ;  the  "plaintiff  replied  he  was  a 
ronct,  and  dpnif i  Knight,  istc.  and  Rpymond  itiOvcd  to  amend  upon  pay- 
to  be  inundcd.  ^^^^ 


amennment.  50 

mcnt  of  colls,  all  being  in  paper,  and  that  the  adion  be-  *Salk,45i. 
ing  by  bill,  the  addition  was  not  material,  not  being  with-  3^^  Vis^s.  c. 
in  the  ftatute  of  additions:  but  denied  to  amend,  becaufe  Holt  493. 
nothing  to  amend  by,  and  the  defendant  had  taken  advan-  *  ^*  ^V^ 
tagc  of  the  fault  (fl).  "^8* 

{a)    In  Garner  v.  JnJerJin,  I  ^/r.  as  aiminiftrator,  pleaded  he  was  not 

II.  the  Court  allowed  the  plaintiff  in  adminiftrator;    plaintiff    allowed    to 

replevin  to  amend  the  declaration  by  amend  by  declaring  againfl  him  as 

altering  the  place  of  taking  from  J.  to  executor,  ^een  v»  Borough  ^iMalmf^ 

B,  after  the  .defendant  had  jultified  ^ury,  i  Cromp:  Prac.  108.  (where  all  , 

taking  in  B.  and  traverfed  taking  in  the  preceding  cafes  are  inferted).  The 

A*  Kii^  ¥•  Stiwardp  2  Str.  739.  De-  name  of  a  corporation  amended  after 

.fendant,  in  an  information,    having  a  plea  in   abatement.     All   amend- 

pleaded  a  different  addition  in  abate-*  ments  are  upon  payment  of  cods.     Jh 

ment,  the  Court  allowed  an  amend-  Richards  v.   Brown^    Doug.    114.    li 

meat*      lUpington   v.   Governors    of  warrant  of  attorney  variant  from  the 

9%UBrciw/i&  School » 2  ^/^  118.   Leave  declaration  was  amended  after  error 

given  to  amend  declaration,  after  va-  brought,   and  variance  ai&gncd    for 

riance     pleaded  between    nvriV   and  error. 
cotini.    Barms  5.      Defendant    fued 


13.     ParfonS  i)erfus  Gilh 

[Mich.  2  Ann.   B.  R.    2  Ld.  Raym.  895.  S^  C] 

IN  debt  upon  a  mutuatuSf  the  judgment  was  entered  up  Plrt-roll amena. 
as  of  Hii.  Term  1700,  whereas  the  borrowing  appear-  Sj^^ffign^*'^" 
ed  to  be  2  April  1701.    Error  being  brought  to  reverfc  the  uuiw.  Poft 
this  judgment,  •  Mr.  If^ard  moved  to  amend  the  judgment  88. 
by  thepaper*book  fignedby  the  mafter,  which  was  the  [5^  J 

a  Januarii  1700.     Et  per  Cur.  This  was  allowed  to  be  ^4^^.  cafcs  165. 
amended,  for  it  is  but  a  flip  of  the  clerk,  who  (hould  have  vidc  Doug.  109! 
perufed  the  paper-book  fiqjned  by  the  mafter,  which  is  au- 
thentic enough  tp  amend  by*     Vide  I  Cro.  147.    Heb.  127; 
I  BrownL  i6* 

14*    The  Queen  ^erfus  Tutchirii 

[Mich.  3  Ann.  B.  R.     2  Ld.  Raym.  1061.    S.  C.j 

INFORMATION  for  a  libel.  The  defendant  vraS  Vehi«  ret.  a  j 
found  guilty  J  and  it  was  mbvcd  in  arreft  of  judg-  ^^^It^xitt^^' i 
tnent,  that  the  ven.fac.  was  returnable  die  Lunx  prox.  poji  idifcontinuancei 
ires  Sept.  Sanff.  M'uh.  and  that  the  difringas  and  nifi  prius  injf  not  amend- 
on  the  rdl  was  awarded  in  common  form  right  enough  ;  J.^*;  j,  ^j*f^^' 
but  that  the  writ  of  dtftringas  was  tcftcd  24th  O^ober,  572.  cto.  Cvi 
whereas  the  venire  was  returned  the  ajd.  And  this  was  l'^^^^^^\^  ^* 
held  to  be  a  difcontinuance ;  but  the  qucftion  was,  whe-  ^a'J^^^V 

F  a  thcr 


xj^  ajneniunent 

twcen  cafes  dvii  thjcr  it  might  not  be  amended  ?  It  was  argued,  it  might 
fc^^iaw.*"  ^^  amended,  and  that  it  was  amendable  iSrd  at  qomrtpn 
1  Lev.  2.  *  law.  idly,  By  the  ftatute  of /f.  6.  2.  2  Cro.  529.  tr^. 
I  DaBv.  335.  Cjr.  i^i^.  I  SiJ.  244.  Z)j.  346.  14.  I  Sid.  259.  4  -B. 
'4^3.  &  8  h!  3-9-  3^^^.14-430.  iBu//f.3S^  Ray.  ^o.  i  Sid. 
6.  The  only  243.  66.  I  Keb.  191.  215.  I  Roll.  Abr.  201.  CfV.  £/. 
**"toe^^  »-  572.  Et  per  Holty  Pswflj  V  Powys.  ift,  Whatever  at 
Th!e*SBf»*a«  common  law  might  be  amended  in  civil  caies,  was  ^t  com- 
fatota  of jeo.  •  moti  law  amendable  in  cri;p[iinai ;  and  ib  it  Is  at  this  day* 
*'*^»'  '  J'!**  adly,  This  was  not  amendable  at  eommon  law,  becauie  it 
S05.'  6Mo(L  '  would  warrant  a  trial  tha^t  was  tried  without  audbority,  and 
jtu  aSS,  %^o.  the  amendment  would  be  contrary  to  the  truth  of  the  £si£t. 
'  '^'  '^o*       ^^^  it  is  a  miftake  of  the  clqrk  in  (ktU,  and  though  a  mif* 

5  Mod.^9S;  awarding  of  procefs  on  the  roll  might  be  amended  iit  com* 
fioit4i4.  5  s.  mon  law  the  fame  tenp,  becaufe  it  was  th^  a£i  of  die 
"^^  i|*'  Court ;  yet  if  any  clerk  at  common  law  iflued  out  an  'erro- 
neous procefs  on  a  right  a^^ard  9f  the  pourt,  ^at  Fas  nf* 
ver  amended  in  any  cafe  at  common  law.  jdly,  Ther 
held  this  not  to  be  ^m^n4al^le  Sy  any  ftatute  of  ameno- 
ments.  And  Powel  faid,  Thcrje  were  only  two  ilatutcs 
of  amendments,  the  14  jS.  3.  and  8  H.  6.  tne  reft  he  reck- 
oned to  be  ftatutes  of  jeofails,  and  not  of  amendments. 
And  he  held  that  the  8  if.  6.  !wras  gnly  to  ^qlarge  the  fub- 
jeci-niatter  of  14  E.  3.  and  that  the  14  E.  3,  extends  only 
to  procefs  out  of  the  roll,  f .  e.  writs  (hat  ifTuc  out  of  the 
record,  and  not  to  proceedings  in  the  roll  itfelf ;  but  that 
the  14  E.  3.  extends  not  to  the  king,  becaufe  of  tbefe 
wotAs  challenge  of  tbe  party.  And  the  8  H.  6.  has  been  al* 
ways  conftrued  in  imitation  of  the  ad  of  E.  3.  And  the 
exception  in  the  ftatute  of  H.  6.  was  only  ^^  dnin4an£cau* 

\  cz\  ^^lo*     And  all  judges  and  fages  of  the  law  in  all  ages 

^  have  taken  it  not  to  extend  to  the  Crow^n.     And  the  caues 

on  the  other  fide  are  not  to  be  relied  upon  {a). 

(d)  Vide  Stai.  5  G.  2.  r .  1 3.  dted  ante,  p.  48.  in  npte  to  Child  v.  Harvey. 

15.     Buckfotn  verftis  Hofkins. 

[Mich.  3  Ann.  B.R.     2  Ld.  Raym.  1057.  S.  C] 

6Mod.a6i,  'pRROR  of  a  judgment  in  C.B.  and  xhz  fcire  facias 
V^  ifromthc  ^  afligft  errors  was  quare  executionem  habere  non  debft 

judgment  not  ^f  a  judgment  in  eje£bnent  for  two  meifuages;  whereas 
arooidabic  alter  the  recovlcry  was  de  uno  mejfuagio  only  :  the  plaintiflF  ia 
nui  ticj  record,     ^^^^^  pleaded  nul  tiel  record,  and  the  defendant  moved  to 

the  writ  being  iti-j^^  •  t^ 

notvjciootiolb  amend.     He   cited  i  Cro.   162,  163.     i  Ra.  197,  797* 

6  Mod.  Cafet       22  E.  4.  6.      2   Crot  373.      Cro.   EL  760.      2   Std.  7,   12. 

3&Jl2ti'%  c!  ^^  P^  ^'^  ^'  J*  -^'^^^l^g  appears  to  be  vicious  or  ia- 
Ho)t  5S^  jbi.  *  formal  to  need'm  amendment,  and  there  may  he  a  good 

judgment 


judgment  thtt  agrees  with  it.  The  writ  is  good,  though 
improper  for  the  pUrpOfe,  and  ^e  cannot  put  a  deceit 
upon  the  defendant,  and  make  his  plea  falfe  when  it  was 
true.     Cro.  Jfa.  372.  was  faid  to  be  a  (trained  cafe. 

i€.    Vavafof  veffus  Baile. 

[HiU.  6  Abb.  B.  R] 

QClk^  fdeias  on  a  judgment,*  and  bjrmiftake  in  the  Varfihccbe. 

'^  feire  facias  the  plaintiff's  name  was  pat  for  the  de-  ^^^tZ!^ 

lendant's^yriY.  Raduipbus  far  Jac^s\  and  thef  moved  to  menc,  not 

amendj  it  being  the  fault  of  the  clerk  :   Denied;  for  the  |mendible. 

ifrif  does  not  app^af  to  us  to  be  wrong,  and  there  m^y  be  \^^J^  /x^.  ^* 

focb  a  judgmedt  for'  oii|^  we  know.  i  Oanv.  333. 

pi.  25.     iiolc  59.  S.  C4 

17.  Inter  Lord  Pembroke  and  Lord  Jeffereys, 
coram  Holt  C.  ^.  &  al.  upoti  a  Reference 
ffoni  the  Hbufe  of  Lords. 

T  0R6  Pembroke  petitioned  the  Houfe  of  Lords  for  a  Wrltof  co?e- 
-^  bill  to  fet  afide  an  amendment  made  of  a  fine  and  nantaotamoi*- 
cpmmon  recorenr  in  the  grand  fcffions  in  Wales^  whereby  ti^^Slt^"^ 
he  had  loft  the  benefit  of  a  writ  of  error:  'And  whether  aSaik.  702. 
die  fine  and  recovery  were  amendable  in  the  faid  particu-  "^  59-  s.  c. 
lars,-  and  the  faid  amendments  warranted  by  law,  was  rc^  ^q^^^,  *'"* 
ftrrtd  to  the  Judges,     One  was,   whereas  the  writ  of 
oorenant  i^s  tefted  fix  months  after  the  Dedimus  for  the 
cfapti6n,  the  Court  of  grand  feflions  had  amended  it.     Et 
per  lUt  l^  al.  it  was  certified,  That  the  writ  of  covenant  -.         - 

being  an  original,  was  not  amendable  either  by  the  com*  i  53  I 

mon  law  or  by  atiy  ftatute :  That  neither  the  14  A\  3.  nor  Am'caUeaAKD, 
the  8  H.  <J.  warrants  fuch  an  amendment :  That  there  is  "®/"?"  amen.- 
no  difference  as  to  this  purpofe  between  actions  amicable  fary/ wud.  57^1. 
alld'adverfary  \  for  nobody  pretends  to  mend  a  miftake  in  N<]^  271.  Cj». 
a'di^^  itfelf,  and  yet  that  furely  is  as  much  a  common  ^'Ji;^*'^'^*^** 
alTaralice'  aiS  arecotery,  and  that  Gage\  cafe,  5  C(?,  45.  ♦  is  •  LwdEiiefme* 
lUifrepdited,  and  not  law.  Hereupon  a  bill  was  allowed,  obfcnes  on 
but  was  thrown  out  in  the  Houfe  of  Commons  [a).  That  tht'lH^^ji 

b^ng  viewed,  warranteth  no  fuch  rrpor-. 

\el\  Vide   3  Wilf.    58,  154,   249*     Kep.  102,  8x6,  1013.  HiBlRef,2\: 
JLd.  ^af«.  J34.    z  fni/l  loy^   iBL 
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amentment. 


i8,     BoWs  Cafe. 


AVeriiCt  general  or  fpecial  may  be  amended  by  the 
notes  in  the  book  of  the  clerk  of  aflize,  if  there  be 
a  mifpriGon :  But  this  is  to  be  intended  in  civil  and  not 
in  criminal  cafes.  Fide  Ke:L  i.  3  Cro.  149.  In  ajfump^ 
Jit^  defendant  pleaded  payment  for  part,  and  non  ajfump^ 
Ju  for  the  reft ;  and  the  Jury  found  for  both,  tpsod  non 
affum^ty  whereas  for  one  it  (hould  be  nonfolvH  \  and  the 
record  was  delivered  to  the  clerk  of  the  affizes  to  amend, 
becaufe  it  was  his  mifpriGon ;  it  appearing,  the  Jury  found 
both  iffues  for  the  plaintiff.  3  Cm.  149,  150.  Crt^  Car. 
145,  338.  4  Co.  52.  2  Cro.  185.  A  fpecial  verdi£l  has 
been  amended  by  the  notes  of  counfel  in  the  entry  ;  and 
that  after  a  writ  of  error  brought ;  for  per  Cur.  It.  is  but 
what  was  found,  and  we  may  amend  here  what  they  might 
in  Com.  Banco  {a). 

Nota.  Amendment  (hall  not  be  made,  after  the  Court  cannot  help  feeing 
that  the  matter  is  upon  record*  (as  giving  leave  •«  to  withdraw  a  demurrer  and 
plead  to  ifl'ue,"  after  other  iflues  joined  in  the  fame  caufe  have  been  tried*  and 
▼erdids  formed  with  contingent  damages  ;)  for  the  whole  muft  be  fuppcfed  to 
be  ftill  in  paper,     i  Bur.  322.    Fi.  1  T.  R.  782.     a  T.  R.  707. 


Verdift  generil 
or  fpecial  may  be 
amended  by  the 
€lerk*t  notes  in 
cml  cafes,  but 
not  in  criminaL 
Ante,  pU  4.    8 
Co.  159.    Cro. 
Car.  33S.  Hob. 
1S4.     I  Rol. 
Rep.  Lit.  Rep. 
6i.     Ante47t 
pi.  4.     1  WU- 

^n  33- 


(a)  In  Newcomht  v.  Green,  t  Str. 
1 197.   a  verdid  was  amended  by  the 
Judges'  notes,  the  officer  having  en- 
tered I/,  damages  inAead  of  275/. 
]n  Mayev.  Archer ,  1  5/r.  5 13.  a  'ven. 
de  nov.  was  roovfd  for,  on  affidavit 
that  ceruin  material  fafls,  not  Hated 
in  the  fpecial  verdift,.  were  proved  at 
the  trial ;  but  the  Court  direded  the 
verdid  to  be  amended.     In  Eddeewei 
V.  Hotktns,  Doug,  375.  a  declaration 
cpnfifttrd  of  feveral  counts  ;  and,  after 
a  general  verdid,  a  motion  in  arreft 
of  judgment  being  made  on  the  ground 
of  their   inconfiftency,  the  Court  al- 
lowed the  pcfica  to  be  amended  by  the 
Jiidges'  notes,  and  applied  to  particu- 
lar counts.     Lord  Mansfield  mention- 
ed the  cafe  of  one  Git/on^  who  was 
convided  of  robbery ;  and  a  miilake 
being  difcovered  in  the  verdid,  it  was, 
on  confultation  wi^h   ajl  the  Judges, 
correded  from  minutes  ilgned  by  the 
jury,  and  the  prifoner  executed.    Bui- 
ler  J.  faid.  If  there  was  only  evidence 
on  the  good  and  confiflent  counu»  the 


verdid  might  be  amended  by  the 
Judge*s  notes,  otherwife  if  there  was 
any  evidence  applicable  to  the  other 
counts,  'verdiS  amended  in  B.  R.  by 
applying  damages  to  a  particular 
count,  according  to  the  Judges'  notes, 
after  error  brought  in  the  Houfc  of 
Lords,  and  an  affignment  for  error  that 
the  counts  ought  not  to  be  joined,  and 
a  day  for  argument  appointed  in  the 
Houfe  of  Lords.     Fetrie  v.  Hannay, 

3  T.  R.  659.  Plainiiflf;  f .  /.  cannot, 
after  applying  a  general  verdid  to  one 
count,  upon  that  appearing  infufficient^ 
refort  to  another.  Holltrway  v.  Benmett^ 

4  T.  R.  448.  In  Cogan  v.  Ehden., 
I  Bur.  383.  the  Court  were  of  opi- 
nion, that  a  verdid  might  be  amend- 
ed on  the  affidavit  of  eight  of  the  jury, 
that  it  was  given  contrary  to  their  in- 
tention, by  miflake  of  the  foreman ; 
and  it  appearing  on  the  Judge's  re-« 
port,  that  the  weight  of  evidence  ac- 
corded with  their  intention.  Fide 
I  fFiif.  33.  Dotdg.  746.  5  Bur. 
2661.      Lord  Mansfeld  obferved,  in 

the 


amerctamentis  and  iFineier.  t  S3 

the  cafe  of  JUer  v,  Cbipt    2  Bur.  tained  leave  to  amend,  the  other  would 

755.    That  the  Coart  had  not  ufed  not  be  preiadiced  or  delayed  thereby, 

the   fame    ftri&nefs    of  late    years>  In  that  cale  the  plaintiff  had»  by  mif- 

with  regard  to  amendments,  as  they  take  of  his  former  attorney,  traverfed 

formerly  did,  and  it  was  mach  bet-  a  leafe  under  which  he  claimed,  and 

ter  for  the  parties  that  they  (hould  had  leave  to  withdraw  his  replication, 

not.    However,  the  Court  would  al-  and  reply  dt  novo. 
ways  take  care  that  if  one  party  ob« 


2lmerc<ament0  mh  fints.         [54] 


I.     Lord  Gerrard  v^r/us  Lady  Gerrard. 

[WL  7  Wm.  3.  B.  R.     I  Ld.  Raym.  72.  S.  C] 

J  N  dowerj   defendant  confefles  as  to  part,   and  judg-  5  Mod.  67.     3 
•*  ment  is  given  againft  him,  quod  Jit  in  tnifericordia  ;  and  "^'  4o».  Poft 
as  to  the  reft  he  pleads  in  bar ;  upon  which  there  is  a  de-  ^|^*  Def^dint 
murrer,   and  judgment  is  given  againft  him,  quod  Jit  in  may  be  imerced 
mfericoriUa.     And  it  was  objcftcd  in  error,  that  a  man  J^**^*]lj^^ 
ought  not  to  be  twice  amerced  in  the  fame  afiion.     Sed  ^here  tbere'are 
mn  alkeatur  t  For  both  the  judgments  are  final  and  inde-  two  final  inde. 
pendent  of  one  another,     c  Co.  c8.  h.  aliter,  where  one  P««>«nO»<|«- 

t.  •  i*!  tt  •  menu,     o  uo. 

judgment  is  only  mterlocutory,  and  depends  upon  ano-  61.  a.  %  Leon. 
ther,  as  quod  computet  in  account.  4>  S*  i^5f  i^^* 


2.     Linfey  vfrftu  Clerk. 

[Mich.  8  Vm.  3.  B.  R.] 

t  N  trefpafs,  aflault,  and  battery,  &V.  there  can  be  no  capia-  3  Mod.  185. 
-*    turfrojine  entered  fince  5^6  W.  fa*  Af.  but  the  plain-  No  judgment 
tiff  is  to  have  6s.  81/.  in  the  cofts  to  pav  fo  much  to  the  king  fj'^  PJJ  ^ 
for  the  fine.    Before  this  a£l,  when  the  fine  was  pardoned,  b.  r.  fince  fia. 
the  judgment  was  entered  nihil  de  Jin$  quia  pardonatur.  tutec&6W. 3. 
So  it  is  now  in  C.  B.  upon  this  ftatutc,  for  they  enter  ^  *  ^^^j, 
their  judgments  nibii  de  Jlne  quia  remittitur  per Jlat.     But  jS^CafesB.R. 
in  B.  R.  judgment  is  entered  up  without  any  notice  taken  i^^* 
cf  t^  fine  I  for  the  law  is  altered  and  taken  away  in 

F  4  cflfeft 


54  irmerdatrwnw  ttnft  Jfimti. 

fficS  by  this  fiatutc..  Therefore  not  like  the  cafe  of  a 
jvurdon^  for  ihat  4oes  not  alter  ihc  law,  but  excufes  thp 
p«ty, 


Eftreaft  dif- 
dudq^,  upon 
motion  in  the 
Exchequer* 


[55] 

X  Lill.  70|  71. 


3.     Eyres  vtrfus  Smith. 

[Mkh.  9  Will   3.  in  Scacc.    At  Scrjcants-Inn.] 

P'YR  jE  S  filed  a  writ  out  of  C.  P.  verfus  Smithy  di- 
•^  rcftcd  to  the  iherhF  of  Torij  wlio  fcnt  a  warrant  to 
Simpfon  the  bailiff  of  the  liberty  of  Pomfret^  who  did  not 
return  the  writ;  upon  which  he  was  amerced  50/.  (via. 
time  after  time)  and  that  was  eftreated  into  the  Exche- 
quer. Afterwards  Ejns  tnd  Smkh  ^igrecd,  and  upon 
producing  a  certificate  from  the  attorney  for  the  plaintiff 
that  the  debt  was  faiisfied,  thefe  amerciaments  were  dif- 
charged  upon  motion  to  the  barxms.  Nott^  There  ought 
to  be  a  conjlat  of  the  eftreats,  and,  as  the 'clerks  faid,  the 
Court  ufes  not  to  difcharge  the  amerciamentSji  but  allow 
you  to  comppuj3i<l  i^m. 


4,    The  King  verfus  The  Mayor  of  Hertford* 
[Mich.  iiWiU.5.  «.R.] 


Iflu^  never 
•iheated  by  fee- 
ci^lnileiiiiieuia 
extnordioary 
cafes.     I  jLiy. 
89.  Poft  37i. 
S.  C.  376. 
Holt  310.  qarth. 


I 


N  an  information  in  nature  of  a  quo  %uarranio^  iffucf 
were  returned  uppn  three  feyeral  difiringaii.  Mr. 
Ward  moved  for  a  rule  to  e(lreat  them.  £t  per  JHMf 
Chief  Juftice,  If  it  be  an  extraordinary  cafC}  we  can  make 
a  rule  to  cftreat  the  iflues  ;  but  p|herwi(e,  the  couHe  of 
the  Court  i^  to  fend  them  up  into  the  Exchequer  at  th^ 
ufual  times,  which  are  twipc  a  year,  viz.  the  laft  days  of 
the  two  ifluable  terms.  But  there  is  nothing  cxtraor- 
flinary  in  this  cafe.     j?^r\d  the  motion  ^as  denied. 


Coftf  tutfd  upon 
a  certiorari  axe  to 
be  only  the  cofts 
in  B.  R.     Pro- 
fecutor -cannot  ^ 
move  to  a^cra- 
Tate  the  fine  af- 
ter accepting  his 
co(b.     3  Salk. 
ZC4.  S.  C. 


5.     Th?  Q^een  ^}er/f4s  Summers. 

[Paf.  I  Ann.  B.  R.   2  Ld.  Raym.  8^4.  S.  C.  but  opiy  io  the 
fecond  Point.] 

INDICTMENT  for  a  trefpafs  and  riot;  defendant 
pleaded  non  cul,  and  the  indidmcnt  wns  removed  hi- 
ther by  cfftiorariy  fc'r.  The  defendant  went  before  th€ 
Mafter,  and  cofts  were  taxed  \  and  now  Mr.  JByre  moTtd 
he  might  go  before  the  M»(ter  again,  that  the  profecutov 
might  be  coniidered  for  his  charges  below,  the  Maft«r*» 
taxation  before  being  only  for  cods  fiiice  the  artiofari.  Ep 
per  Cur.  The  Mafter  ought  not  to  conGder  the  cofts  be- 
low. 


ammfanuntiet  ann  jrineier.  s5 

low,  but  only  fincc  the  certtorari  and  upon  it ;  then  Mr, 
Ejre  moved  to  aggravate  the  fine  :  Et  per  Cur.  Tou  ought 
not  to  aggravate  the  fine  after  the  party  has  been  before 
the  mafter ;  if  you  d0|  we  will  fet  afide  the  taxation  of 
cofts  {a). 

{a)  Vide  2  Hanuk.  P,  C.  5  ed.  p.  415.  contra. 

6.    The  Queen  verfus  Templeman. 

[Trin.  1  Ann.  B.  R.] 

UP  ON  a  motion  to  fubmit  to  a  fmall  fine,  after  a  con-  Uponrukmittt^ 
fcffion  of  the  indiament  which  was  for  an  aflault,  ^4rti*n,  ilH 
Holt  Chief  Juilice  took  a  difference  where  a  manconfcffca  dianienc,affi<ii- 
an  indf£iment,  and  where  he  is  found  guilty  \  in  the  firft  *'"  '"•y  "^  «J|^ 
cafe  a  man  may  produce  affidavits  to  prove  y^  ojp'^l^  ^foo.  pre^tt^Aiade 
the  proCecutor  in  mitigation  of  the  fine  \  otherwife  where  the  aiZauit ; 
the  defendant  is  found  guilty ;  for  the  entry  upon  a  con-  **J!I|J1a'^*  **?,, 
feffion  is  only  non  vtdt  contendere  cum  domina  regina  l^  pm.  ^q,  s.  C.  s  Ti\ 
ft  in  graiiam  Curue.  253-  f-  7-  ^«  e. 

Defendants  may  fubmit  to  a  fine,  though  abfent,  if  f  j6  J 
they  have  a  clerk  in  Court  that  will  undertake  for  the  fine.  Jadcment  for  j 
HUt.  %  Ann.  HicieringiTs  cafe  was,  that  he  and  hit  daugh-  f^Ji^^iJj'Jj*^ 
ters  were  indited  for  a  trefpafs,  and  Hieheringil  only  ap-  „^*,  aMbiee," 
peared  on  the  motion  to  fubmit  to  a  fmall  fine.    But  where  upon  m  m^er. 
a  man  is  to  receive  any  corporal  pumfiiment,  ludement  i**^'"'^*    ^ 

•         .  •rtf't'ii-  rt«  ftramger,  eat  fwt 

cannot  be  given  againit  him  in  his  abfence,  for  there  is  a  for  any  u>rpat«i 
Ci^iMi  pro  fines  but  no  procefs  to  take,  a  man  and  put  him  puaiihsiait. 
en  the  pillory.    Vide  tit.  Judgments, Duke^s  cafe. 

7.     Brook  verfus  Huftler.  videUeconi. 

'  page  ftt. 

[Hill.  4Ann.  B.  R.] 

T\  E  B  T  for  an  amerciament  in  a  court-leet.    It  was  laid  Amercement 
^    in  the  declaration.  That  the  defendant  was  amerced  ""y  V  ^*^™*:** 
per  Cur.  not  faying  in  what  fum.  and  that  it  was  afFecred  Je^ricordia^and" 
by  aifeerors  to  fuch  a  fum.    It  was  objcfted  that  the  Court  aftcered  to  acer- 
ought  to  impofe  a  fum  certain  v  and  that^  by  affeerors,  is  1*'"  ^J.'^i ^t^* 
after  to  be  mitigated.     Vide  Hob.  129.     Lev.  206.     Sed  ^*j.  Hob.  »xi. 
Cirr.  cont.     The  amerciament  ought  to  be  general,  quod  Jit  Rep.  a.  ^j^* 
in  mi/iri£ordia  i  and  that  is  to  be  afcertained  by  aflfeer-  sc.  Lex.  Man. 
«s(i).  -^P-'^' 

[b)    vide  ac.  And,  i^-j. 
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i^nctent  3>emefne. 


vidt  Record,  i.     BakcF  vtrfus  Wich. 

P««  774-  •^ 

[Mich.  3  W.  &  M.  B.  R. 

Ancient  de.  1  N  ejcAment,  defendant  pleaded  in  abatement  («»)  that 

mcfoe,  how  i     thc  lands  were  paral  of  the  manor  of  Braj^  and  that 

manor  isancieat  ^^  nianor  of  Braj  was  ancient  demefne  held  of  die  crown« 

demefne,  lands  And  this  was  held  naught  ^  tot.  Cur.  For  herebj  it  muft 

^**-*^uL"ku  l^  ^»*d«^ood  thc  lands  in  queftion  arc  part  ot  thc  de- 

Jn^thHord*!  Hicfncs ;  and  fuppofing  the  manor  to  be  ancient  demefne, 

coortoniy;  |Mr.'  yct  the  manor  and  thc  demefnes  of  thc  manor  arc  implead- 

cdintheking'a  able  at  common  law,  and  not  in  thc  lord's  court;  for 

the  lo'riTi.  "poft  ^^^^  ^^^  ^^^^  would  be  judge  in  his  own  caufe.     On  thc 

i86.    Show,  other  fide,  ancient  demefne  lands  held  of  the  manor  are 

E^  e"*'  Le*^'  impleadable  in  the  court  of  ancient  demefne,  and  there 

405/  Sty?.  197!  o"ly*     ^"^  F.  N.  B.  ii.m.    I  Ro.  324.    And  therefore. 
Comb.  1S6.S.C.  becaufe  he  does  not  flead  that  thefe  were  lands  heid  of  the 

if(c9^i  ^R  I  °^*"o^  of  Bray,  judgment  quod  re/^deat  oujier. 

a  Burr.  1047*     1048. 

(a)  This  can  only  be  pleaded  by  the  leflbr  of  the  plaintiff  claims  a  free- 
leave  of  Coort  open  a  full  affidavit  of  hold,  the  plea  will  not  be  allowed,  for 
the  faA  — affidavic  that  the  lands  are  a  term  of  years  is  not  recoverable  in 
andent  demefne,  and  bolden  of  the  the  court  of  ancient  demefne.  That 
manor  of  A,  not  alleging  that  the  court  is  very  much  difapproved  of ; 
manor  itfelf  is  ancient  demefne,  is  in-  per  Curiam^  2  Bwr,  1046. 
fuiHcient.    If  it  does  not  appear  that 


[57]  2.     Hunt  verfus  Burn. 

[Hill.  12  Will.  3.  B.  R.  Comyns  93.  S.  C.  Poll.  244,  339.] 


Tenants 
cient  demefne 
are  free  as  to 


in  an-    jnRACTON  calls  thefe  tenants  villaniprivUegiati,  and 
•ic  ,«^  -l*to*  *^  feems  they  are  free  as  to  their  perfons,  not  as  to 

Sieii^rfons,bat  ^^^^^  cftatcs  J  for  if  ancicDt  dcmcfnc  be  to  be  tried,  thc 
not  as  to  their  ifTuc  is,  Whether  ancient  demefne  or  frank-fee  ?  Thc  pri* 
eftates.   3  Saik.  Allege  arifcs  from  thc  conftitution  and  nature  of  the  thing 

34.  S.  C  Holt  I'll  •    ^  \e-  *        ft  • 

6o.  coeval  with  the  government  itlelf,  at  leait  as  ancient  as 

any  other  cftate  or  tenure  whatfoevcr ;  we  muft  fuppofe 
thefe  privileges  commenced  by  z€t  of  parliament,  for  they 

cannot 


annuity.  Penffott.  j7 

cannot  be  created  by  grant  at  this  day ;  per  Holt  Chief 
Juftice. 

If  you  plead  that  the  manor  of  T^,  is  ancient  demejne^  you 
9ught  to  aver  it  by  the  record  of  Doomfday^for  that  is  the  trial 
of  it :  But  if  you  plead^  that  fuch  a  place  is  parcel  of  a  manor 
nvhich  is  ancient  demefne^  then  you  ought  to  conclude  to  the 
country  ;  for  parcel  or  not  parcel  is  triable  per  pais,  2  JS.  3.  jffue  of  ancTenft 
15.  *.  Thomas  de  Grenham'/  cafe :  But  it  feems  to  me  the  demcfnehow 
ether  Jide  may  traverfe  its  being  ancient  demefne,     Andfo  was  ^^^^ 
done  between  Saunders  and  Welch  C.  B.  Fafch.  9  Jac.  Rot. 
3 165.     Iffue  waSf  Whether  the  manor  g^Ottcrbury  was  an^- 
dent  demtfne  f  And  the  Court  awarded^  quod  querens  habeat 
recordum  libri  de  Domefday  hie  in  odiabis  Hillarii.     At 
the  day  the  plaintiff  had  the  book  brought  in  by  a  porter.     It 
appeared  by  the  book,  that  Edward  the  Confeffor,   anno  regni 
All  decimo  oAavo,  had  given  this .  manor  Abbati  Rotono- 
nenG :  and  that  this  manor  was  not  in  the  title  ofde  terra  re- 
gis ;  for  all  lands  held  in  ancient  demefne,  which  the  Confeffor  Ancient  de. 
had,  were  by  William  the  Conqueror,  anno  regni  fui  vicefi-  !H!f!!fi'i*?,J*"i'* 

•      ^  '        f     f     f       If   f    T^        /•!  11        'ft     under  the  title  de 

mo,  written  tn  the  book  called  Doomfday,  under  the  title  de  Tem  Regis  in 

terra  regis;  and  theft  are  all  held  in  ancient  demefne  at  this  Domefday  Book, 

day  :  but  thofe  which  were  given  away  by  Edward  the  Con^  f^n!*b^.  a. 
feffor,  and  which  are  not  written  in  the  book  called  Doomfday^  Fitz.  Ancient 

under  the  title  de  terra  regis,  are  not  ancient  demefne.    Atui  Demefne  la. 

a  refpondeas  oufter  was  awarded. 

By  a  recovery  Mf  the  land  at  common  law,  it  becomes  frank'  ^J  recovery  at 
fee  for  ever  ;  but  a  recovery  againfl  the  tenant  is  reverfable  by  b^JJe"  frank- 

the  lord,  by  writ  of  deceit ;  and  fuch  a  recovery  makes  it  only  fee.  ai  Edw.  3. 
frank  fee,  quamdiu  it  continues  unreverfed :  but  when  it  is  46.  b.  F.  N.  k 

reverftd,  it  becomes  ancient  demefne  again.     Vide  5  £•  3.  '^    ' 

61.     4  Jh^.  270.     Moor,  pi.  285. 


lannuitp,  i&enCon.  [58) 


I*   Anonymous. 

[Trin.  7  Will.  3.  in  Scacc] 

^T*  H  E  king  cannot  grant  an  annuity,  for  his  pcrfon  is  '^'"R  c»n»at 
^      not  chargeable  as  the  perfon  of  a  fubjeft  ;  but  if  he  I^kVb^mI?' 
grant  it  out  of  his  excife,  or  any  branch  of  his  revenue,  it  k.  Dyer  9a.  b! 
is  good;  for  there  is  fomewhat  therewith  chargeable.  Plowd.  i9a.i. 
Fer  Barones  Scaccar. 


58  appeal 

2.     Smith  vtrfus  Wallisw 

(Pafeh.  itW9l.  5.  B.  R.     1  Ld.  Rajim  587.  b>  ^Baaie» 
Smidf  nKtfits  WiDett  S.  C.  bit  doc  S.  ^'] 

Pcnfioo  iffued  ji  Penfiofi  out  of  an  appropriation,  tfaoagfa  by"  prefcrip- 
Pud«by*2r  -^  twn,  k  Aable  in  the  Eccfefiafticaf  Court,  for  it  could 
lciipdo(i>  £aUe  not  begin  but  by  the  grant  aoid  inftimtion  of  fpmtoal  per- 
o>St^2**  fons.  And  therefore  if  the  duty  be  tnverfed,  it  mav  be 
PfoiuUdoiL       ^^  <I^^^  9  P^  ^^  Chief  Jufticer,  upon  a  motion  m  a 

1  Cro.  675.        prohiUtion.     Fide  i  FerUr.  120.     3  d^  6^$.    Wheiie  it 

2  Vai  ^^\\o  ^  ^  penfioA  by  ordinance  of  die  biflidj^  a6Ung  as  judge  ; 
265^335'  '^^'•^^'^i^'"'^  ^  C9f^iimmuf;  and  Where  by  concurrencie  of 
2  Vent.  139.  the  biifaop  co-operating  with  the  patron^  Fide  N.  Br.  52. 
S*ld??.p!^  i&y.  47-  3  O*.  8ro.  the  chnich  itfelf  chained,  t  InJ. 
129.  ProhlbidQo  2<S6.  fuch  annuity  cannot  be  releirfed  ta  the  ordinary  be* 
G.  IX.  caufe  it  is  temporal  («}• 

{m)  Fide  Str.  878. 


[59]  :appeaiw. 


I.     Orbet  vcr/iis  Ward. 

[Mich.  1  W.  &  M.  B.  R.  Intr.  Hill.  3  &  4  Jac.  a.  Rot.  1018.} 

Show.  47.        .   JPPEAL  of  murder  for  killing  her  huiband,  againft 

3  Mod.  a66.       ua     jjjg  defendant,  najp^^  deparocbia  SanBi  JaaAi  Weftm. 

a  good  pka^in  "  ''*  ^^^'''-  '^''''  i^^'     T^^  defendant  i/i  propria  perfinm  venit^ 

appcai.    Carth.   and  cravcs  oyr  of  the  writ  and  retom^  and  then  per  A.  B. 

54«Co«a^i39.  attorn,  fuum  pleads  in  abatement,  that  there  i^  a  pariOi 

^o  t  I.    rem.  ^j^j^^j  ^^^  ^fliifw  within  the  liberty  of  Wefifmnfier;  but  no 

pariOi  named 'S/.  Jawus  Weftmh^trotAj  :  To  which  it  was 

demurred,  and  the  caufe  was  adjourned  till  next  tenn» 

when  it  was  adjudged  for  the  deftndan't.     For  firft,  tho 

demurrer  confefles  die  matter  pleaded  in  abatement,  vis* 

{a)  Fide  5  Bur.  2643.  where  the  pradfife  on  appeals  appeart  very  much  at 
leogMi.    Fi*  alfo  5  Bite.  2798. 

Thai 


appeal^  59 

That  there  is  no  fuch  pariOi,  which  is  a  good  plea.    2dly,  fa  appeal  de- 
Thc  plea  being  bv  attorney,  ought  not  to  have  been  re-  ^l^bVttto^ 
ceived  ;  and  thougii  it  is  repeivcd,  yet  it  was  wrong,  and  ney.  i  LUl.  79, 
therefore  void.    TJ^e  confequence  is,  tjiat  the  caufe  is  dif-  P®*-  ^•* 
continued  by  the  adjournment. 

«.    Wilfba  v^rfus  Laws* 

fTriii.  6  W.  &  M.  9.  R.     i  Ld.  Raym.  20.  S.  C] 

TJTTlL  80  N  brought  an  appeal  of  murder  againft  %*«  4  Mod.  190. 
f^     Laws. for  killing  his  brother  Rchert  Wilfotiy  and  der  ^^'f^^,£^^ 
dares  againft  the  defendant,  for  that  he  in paroch'ta  SanSH  dcfendaot  de-' 
JEgidii  in  Campis^  (fuch  a  day,)  circa  horam  primam  pofi  ™""  *■  «^^- 
meridiem  ejufittn  diet,  did  affault,  tsfc.  £jf  in  ^fuperftipe^  ^0^95^  W 
riorem partem  ventris  juxta  peBus  li^  medium  corporis  percuf-  98.  b.  1  Bulft. 
fiUpupupt,  {^  injoravii  dans  ei  vu/ni^s  mortale^  fife.     De-  '♦S*  -^."*??®5" 
fiendant  craved  oyer  of  the  writ  of  appeal  and  the  retonij  by**^j«arMce, 
and  then  demurs  in  abatement,  and  pleads  over  to  the  fe-  where  the  party 
lony.    After  feveral  exceptions  taken  to  the  return  were  ^^^  '".^**  ^ 
over-ruled,  Juftice  Gi/es  Eyre  held.  That  if  the  return  h2^d  Jtherlwlfc,'  whw 
been  naught,  the  defendant's  appearance  could  npt  have  hechaUeo^the 
helped   it  j   for  appearance  helps  only  when  the  party  j^^'^^'vent*  ^* 
comes  in  and  pleads  to  iffue,  not  when  the  party  comes  show!  Rep!  510. 
in  and  challenges  the  procefs  upon  the  account  or  its  de-  stam/.  i.  skio. 
feft.   Fide  i  Ro.  789.   Bui.  14a.    2  Cro.  284.    re/v.  204.  Ji^^^^^' ?^*' 
After  this  fevend  exceptions  were  taken  to  the  declaration,  carth*  33 il 
Upon  which  it  was  ruled  per  Cur.   ift,  That  circa  horam  3  Saik.  380. 
primam  was  as  ♦  certain  as  can  be ;  for  the  law  does  not  tie  B,^R.^Tenw.*^* 
a  man  up  to  an  exafl  minute,     adly.  That  the  defcription  Hard!  369.  ' 
of  the  wound  in  fuperiorem,  CsTr.  could  not  be  more  cer-      *  F  go  1 
tain.     3dly,  That  percujit,  p¥P^^g^^9  ^  inforavit  dans  ei  whatitfuffi- 
mortak  vuinus,  was  better  and  more  certain  than  if  it  had  €''«>t  certainly 
been  et  dedit,  as  the  other  fide  would  have  had  it.     4thly,  J^^""*,'  '^^^ 
That  the  fzSt  is  well  alleged  in  a  parifh,  though  the  fta-  So,  8z.   1  inft. 
tote  of  Ghucefter  requires  the  vill  ftiould  be  fct  forth;  for  3«7>*c-    Pa- 
thcparifli  fliaa  be  intended  a  vUl }  and  though  there  may  [itnd^^tolon- 
be  more  than  one  vill  in  a  parifli^  that  (hall  ne^'er  be  fup-  tain  more  than 
pofed.     And  therefore  if  the  cafe  happens  to  be  fo,  it  «»e  viU.  Cuth; 
inuft  come  erf  the  other  fide  to  (hew  it.     i  bift.  125.  b.  '^* 
Judmient  to  anfwer  over. 

N.  B.  Tbt  cafe  2/"  Widdrington  verfus  Charlcton,  Trin. 
f  I  Ann.  bt  appeal  adjudged  contra  upon  this  pointy  per 
Parker  C*  J.  Powys  &  Eyre  contra  Powell. 
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3.     Armftrong  verfus  Liflc. 

[Hill.  8  Will.  3.  B.  R.] 

Appeal  of  death     T  ISLE  was  indi£lcd  at  the  fcffions  of  gaol-deliveiy 
i?i^c  feffi^i'^  f^^  *^  ^^*^^  °f  Cumberland^  for  the  murder  of 

gaoUddivcry,  Richard  Armjtrong^  and  was  thereupon  tried  and  con- 
and  remoted  in-  vidcd  of  manflaughtcr.  Immediately  after  the  verdia 
fSwL^'^iai"*  %i^«  Armfirtmg^  brother  of  Richard^  put  into  court  a 
67c.  s.  c.  bill  of  appeal  of  murder,  and  prayed  by  his  counfel  that  it 
c«?***- 4*^  might  be  received  and  filed,  and  that  the  defendant  might 
Carth..3^^*  be  thereupon  arraigned.  But  before  the  appeal  was  ar- 
CaicsB.  R.  raigned,  Lijle  demanded  the  benefit  of  his  clergy:  And 
J08,  io9»  157.  ^^u  ^hc  bill  of  appeal  was  by  the  appellant's  counfel  read 
^  m  open  court,  and  Ltfie  appeared  to  it  and  prayed  to  be 

bailed,  but  rcfufed  to  plead  ;  upon  which  he  was  remand- 
ed to  gaol  quoufque^  Is^c.  This  whole  proceeding  was  en- 
tered upon  the  record  of  the  indi£lment,  together  with  the 
conviAion  of  manflaughter,  and  returned  into  B.  ii.upon 
a  certiorari,  and  the  appeal  was  alfo  returned,  but  upon 
the  record  of  that  no  mention  was  made  of  any  proceed- 
ing. LiJU  was  alfo  brought  up  to  the  bar  by  baheas  cor^ 
pus,  the  return  whereof  being  read,  the  appellant  moved 
for  a  copy  of  it.  Etper  Curiam,  It  mu(l  be  firft  filed,  for 
it  is  not  before  us  till  filed,  and  we  can  order  nothing  con- 
cerning it  till  it  is  before  us. 

Being  filed,  the  appellee  prayed  his  clergy :  to  hinder 
which  the  appellant  took  exceptions  to  the  indiQment^ 
conviAion,  and  trial.     Et  per  Cur. 

This  is  the  king's  record,  in  which  you  cannot  affign  er- 
Foft.  447*         rors  :  You  are  a  ftranger  5  and  perhaps  the  prifoner  has 
releafed  thefe  errors  to  the  king ;  and  you  have  no  war- 
rant of  attorney  filed^  and  ought  not  to  fpeak  or  be  heard 
in  the  caufe. 

Neverthclcfs  he  was  not  admitted  to  his  clergy  this  day, 
and  it  was  moved  he  might  be  bailed ;  but  the  appellant 
oppofed  that,  unlefs  he  might  be  permitted  to  anaign  the 
appeal,  or  unlefs  the  appellee  would  give  bail  to  the  ap- 
peal i  for  if  he  (hould  get  at  large  before  the  axiaignment 
of  their  appeal,  they  could  have  no  procefs  againll  him  to 
bring  him  in  again,  and  fo  the  appeal  would  be  loft. 

£t  per  Cur.   An  appeal  by  bill  is  always  againft  one  im 
ruj!:dia^  and  he  muft  be  in  cuftody,  or  elfe  you  cannot  af* 
raign  him. 
t  Uhn.  59 s.  Then  they  urged,  he  ought  not  to  be  bailed,  becaufe  he 

a^!"*  ^*'**       ^"^^  found  guilty  of  manflaughter,  and  ro  clergy  allowed. 
Tl«  K'    *  ^^  ^^'^  ^''^'     Jufticcs  of  fj.r  and  ^r.7:;;.vr  cannot  bsul 

Bench  1^  Ua   in  fuch  cafe,  but  this  Court  may  do  it  at  difcrction. 

Accordingly 


[6.] 


HppeaL  6i 

Accordingly  he  was  bailed  generally  on  the  crown-fide 
to  appear  de  dii  in  diem. 

At  another  day  Mr.  Solicitor  General  prayed  judgment  Co.  Entr.  355. 
for  the  Iting  againft  the  prifoner  on  the  indiftment :  And  i'oft.  103. 
the  defendant  being  alked,  what  he  had  to  fay  why  judg- 
ment (hould  not  pafs  againft  him,  prayed  his  clergy. 

Etper  Cur.     Had  the  defendant  prayed  it  at  the  feflion 
of  gaol-delivery,  it  could  not  have  been  denied  him  there  : 
Now  he  is  here,  we  cannot  give  judgment  againft  him 
without  aflcing  what  he  has  to  fay  why  judgment  ftiould  |  '^uJft^  hi- 
not  be  given  :  Nor  can  we  deny  him  here  what  could  not    ^^  *  ^^'* 
have  been  denied  him  there.     Hereupon  his  clergy  was 

allowed  him,  and  he  was  tried  by  the  ordinary  of , 

who  gave  him  a  pfalm  to  read,  whereof  he  read  the  firft 
verfe  :  And  then  Sir  Samuel  Aftry  alked  the  ordinary,  Le-    . 
gii  vel  mn  >  who  anfwered.  Legit,     Whereupon  the  exe- 
cutioner burnt  him  without  the  bar  on  the  brawn  of  the 
left  band,  and  then  the  appellee  prayed  to  be  difcharged. 

Sed per  Cur.  You  mult  ttill  ftand  upon  your  recogni- 
zance, and  if  you  would  difcharge  the  appeal,  you  muft 
fue  zfcire  facias  againft  the  appellant,  and,  if  he  doth  not 
appear,  nonfuit  him.  Hereupon  a  fcire  facias  was  taken 
out  returnable  at  a  common  day :  And  no  return  being 
made  bv  the  (herifT,  the  prifoner  moved  again  to  be  dif- 
charged. 

Sed  per  Cur* .  You  muft  take  a  new  day,  and  procure  a 
return,  unlefs  you  can  get  the  appellant  to  appear  gratis^ 
as  he  may  if  he  pleafes  \  and  accordingly  the  appellant  did 
appear. 

And  now  it  was  queftioned.  Whether  the  appellee 
ought  to  be  arraigned  again  on  the  bill  of  appeal.  Et  per 
Cur.  The  appellant  muft  arraign  the  appellee  de  novop  but 
is  not  to  make  a  new  count ;  for  the  arraignment  is  no 
commencer  but  a  revivor  thereof,  like  a  re-fummous. 
Fide  2  Ro.  Rep.  478. 

Upon  this  the  appeal  was  arraigne'd  in  French  by  tlie   Arra'gnmcnt  of 
appellant's  counfcl,  who  read  the  count,  and  therein  the  ^^^^* 
tvord  v^und  was  ufed,  which  Holt  C.  J.  took  notice  of  and 
difliked,  not  being  French. 

And  now  the  clerk  of  the  crown  going  to  arraign  him 
likewife,  it  was  objefted  by  the  appellee's  counfd.  That 
the  appeal  being  commenced  before  juftices  of«|y^rand 
tenmmry  and  not  by  them  determined,  was  therefore  dif- 
continued,  and  fo  no  appeal  depending :  And  that  this  ob-  f  52  1 

je£tion  came  in  proper  time  now  ;  left  they  might,  by  the 
arraignment  being  completed,  be  eftopped. 

Sed  per  Cur.     Though  the  appeal  wz^fme  die,  yet  it  was   AppeaVpu:  rir.f» 
not  dilcontinued,  and  the  return  of  the  certiorari  makes  a  cimiTut I^  ^  ^' 
contittuancCi  and  is  fufficient  to  continue  it  againft  the 
prifoner. 

Then 


$1  appeal. 

Then  it  was  qu^fUonedi  Oa  wliat  fide  the  appeal  flbootd 
be  arraigned  ?  Et  per  Cur. 

A  civil  caufe  is  always  on  the  plea-fidci  unlds  it  come 
in  by  attachment.  And  Mr.  Afton  faid.  Appeal^  whether 
by  writ  or  bill>  was  always  arraigned  in  EtiMb  on  the 
plea-fide»  unlefs  it  came  in  by  certiorari  i  for  then  it  was 
on  the  crown«fide. 

Accordingly  it  was  ruled  in  this  cafe^  but  not  to  make 
t  precedent. 

And  nOw  it  became  a  queftion,  How  the  appellant 
ought  to  appear  and  profecute  ?     Et  per  Cur. 
M«ft  be  com-         Every  appeal  muft  be  commenced  in  perfon^  but  may 
mcAccd  in  per-    be  profecuted  by  attomeri  unlefs  where  wager  of  battaU 
t^,    Pon4.  ""  i  »n  f«ch  cafe  he  muft  commence  in  perfon  and  profif- 
Skow.Rep'47.*  cute  in  perfon  alfo.     But  where  there  is  no  wager  of 
battaily  there  it  may  be  profecuted  by  attorney,  for  which 
there  muft  be  a  fpecial  warrant  of  attorney  nied :  And  If 
the  plaintiff  appear  by  attorney^  wheahe  ought  ao^  (fcm 
this  is  a  diXcontinuance. 
B«i  In  appeal  of      It  was  alfo  moved  that  the  appellee  might  be  baifed« 
mutter.  And  the  Court  held  he  muft  be  committed  to  the  mar* 

(hal|  upon  the  appeal^  and  the  bail  muft  be  corpus  /rv 
corpcri' :  And  that  the  recognizance  may  be  either  to  oic 
king  or  to  the  party,  as  it  was  in  Primrofes  cale ;  yet  it 
was  held  the  better  courfe  to  take  it  to  the  king ;  and  lb 
it  was  done  in  this  cafe. 

At  lafty  upon  the  appellee's  prayer,  he  was  allowed  to 
ftand  upon  the  old  recognizance  till  another  day>  that  he 
might  have  time  to  find  bail|  and  to  plead,  and  every  thing 
to  be  entered  as  of  this  day. 

At  the  day  appointed  tne  appellee  pleaded  the  indid" 
Qient  and  conviaion  of  manflaughter  at  the  feflions  ctf 
gaol-delivery,  which  was  removed  in  B'  R*  and  that  no 
judgment  was  thereupon  given  \  and  that  at  the  time  of 
the  convi£lion  he  was  and  yet  is  a  clerks  and  then  prayed 
his  clergy,  and  oficred  to  read  aa  a  derk>  if  the  Ccfurt 
would  have  admitted  him  thereunto  s  and  thatafterwardst 
jC*.  die  Lwi£  pro9i.  poft  cra/Hnum  Fur.  Beat^  Marine  Vtrg. 
iaft,  being  demanded  by  this  Court>  Why  judgment  Oiould 
pot  be  given  agalnft  him  ?  he  prayed  the  benefit  of  elergy  $ 
which  being  allowed,  he  read  as  a  clerk,  and  was  burns 
in  the  ha^^d,  prout  per  record^  i^c.  with  the  mfual  avcs- 
Iftents ;  and  as  to  the  felony  and  murder  he  nleaded  not 
guilty.  The  plaintiff  replied,  that  he  dcn>anded  the  apM 
pellee  to  plead  at  the  feffions  of  gaol-delivery,  and  tiiat  afi 
refufed.  To  which  the  appellee  demurred. 
r  6^1 1  '^^^  replication  being  naught  and  merely  impertinent, 

^    ^  ^  the  queftion  was  upon  me  bar,  viz.  Whether  a  convfftion 

of  manflaughter,  on  an  indi£lment  of  murder,  and  clergy 
allowed  thereon,  could  be  a  bar  to  an  appeal  precedent  or 
10  concurrent 


rdnCiIrtcAt  with  Ac  iiidiamcnt  ?  For  bctK  being  returned 
of  one  feflions,  which  is  but  one  day  in  law,  the  appeal 
*  \ra»  concurrent  at  kaft  with  the  indi£tment>  and  prece- 
dent to  the  convlftion  thereon  ;  fo  that  this  Was  infiftcd 
on  by  the  counfel  fot  the  appellee  to  be  a  cafe  at  common 
laiV,  and  not  within  the  3  /f.  7.  ^.  i.  which  extends  not  Ydr.  204. 
to  an  appeal  antecedent,  but  fubfequent  to  the  indhSment. 
iSfdpef^  Cur. 

At  common  law,  ataerfGits  conviSl  or  acqmt  was  a  good  Conviftion  of 
bar  to  an  appeal,  for  no  man's  life  ought  to  be  twice  en-  manflaughtcr 
tiangcred  for  the  fame  offence :  and  fo  the  law  would  be  u  l^^o^^^^^'J^' 
%t  this  day,  had  not  the  3  It.  y.c.  i.  altered  it ;  by  which  an  appeal,  ante- 
acquit  or  convift  on  an  indi^mcnt  is  made  no  plea  in  an  "dent,  concur- 
sujpcal,  unlefe  clergy  be  had  thereupon-    the  words  of  ^^^^^7  ^tfVo 
the  ftatutc  are  general,  viz.  in  an  appeal^  without  faying,  it  U  if  clergy 
irpught  cr  to  he  brought ;  and  tliorcfore  extend  to  all  ap-  ^'^  °°'  ^***  ^1 
}>ea£,  wlicther  fubfequent,  or  antecedent,  or  Concurrent*  Jhe  clxm.  ^^ 
And  as  for  the  having  of  clergy,  it  has  been  adjudged,  that  Stamf  98!  h«U 
praying  of  clergy  is  having  of  clergy,  witliin  the  ftatute  5  P^- Co«>n-  i9o« 
for  by  praying,  the  prifoner  has  done  all  that  he  could  \  Kciyn.^Rep.'  94^ 
«nd  the  default  or  delay  of  the  Court  in  not  granting   107.    aLMn. 
when  they  Oiould  have  granted  it|  ought  not  to  turn  to  his  '  V'lg^'"^*  '^' 
prejuidiqe.     Here  was  indeed  no  regular  pra,yer  made  to  '  '* 
liavc  cletgy  at  the  gaol -delivery,  becaufe  the  defendant 
was  never  called  to  judgment  by  the  Court :  And  if  the 
Coiirt  will  not  proceed  to  judgment,  and  aik  the  party 
what  he  can  fay  why  judgment  fiiould  not  be  againft  him, 
whereby  he  has  no  opportunity  to  pray  his  clergy,  it  is  the 
default  of  the  Court,  and  not  of  the  part^,  and  therefore 
ftall  not  prejudice  him :  And  the  plea  in  this  cafe  was 
h^d  a  good  bar  to  the  a|>peal  (di)^  But  the  ^pdlec  was  not 
«lffchargcd  till  Michaelmas  term  following. 

(tf)  R.  ace,  5  Bur,  2798. 


4.     Wilmot  <icr/us  Tiler. 

\fzkii.  It  WiU.  r.  B.  R.  I  Ld.Raym.  671.  S.  C.  Com.  loo* 

S.  C] 

j4PP  EAL  of  murder  by  writ,  and  tiiere  was  but  cle-  In  ^vtltof  ap- 

•"     vcn  days  between  the  tejie  and  retorn  of  the  writ ;  ^"g;^^,"^,"/^^ 

defendant  pleaded  a  conviSion  of  manflaUghter,  and  cler-  tw«n  teftc  and 

fgf  allowed.     Et  per  Cur.  The  fault  of  the  retorn  is  cured  morn,  cured  by 

by  the  defendant's  appearing  and  pleading  in  chief  \  for  the  ^^^flll"^"-^'^* 

rcafon  of  fifteen  days  between  the  teJle  and  retorn  of  ori-  »  jceb.  461. 

jgiiials,  is  to  the  end  the  defendant  may  have  time  enough  c«teB.R.4i6* 

10  come  hither,  computing  twenty  miles  to  a  day's  jour-  ^*  ^*  ^** 
Hey  I  accordmg  to  which  allowance|  if  the  defendants  be 
Vot,L                           G                                   ia 


6:i  t  srppearance. 

in  England^  they  have  time  enough  to  come  hither.     Vide 
2  Ififi.  267.     Bra^.  lib.  3.  135.  lit.  4.  2^8.     If  the  rfc- 
r  64  1  fendant  would  take  advantage  of  this  defefi,  he  muft  plead 

fpecially,  as  in  an  affize,  msnt  attach,  ptr  15  jours.     Vide 
12  E.  4.  n.     9  E.  4.  18.     I  Vintr.  7.     An4  final  judg« 
ment  was  given.    He  pleaded  the  fame  plea  as  in  Arm^ 
Jirong  and  LiJU^  only  that  clergy  was  regularly  allowed* 

5.  LoderV  Cafe. 

[Pafch.    4  Ann.  B.  R.] 

Aiite6».  Plain.  1  N  an  appeal  of  murderi  Girdler  offered  a  warrant  of  at* 
tiff  in  appeal  1  tomcy  for  tlic  plaintiff,  but  that  was  difallowed,  be- 
perfonTand  i»t  caufc  the  plaintiff  muft  count  in  perfon.  Then  he  ar- 
hj  attorney.  If  raigncd  the  appeal  in  French^  and  delivered  in  the  roll  in 
the  piaintiffkc  Latin .  upon  reading  whereof,  the  Court  obferved  the 
aif/be  demand,  plaintiff  counted  per  attorn,  fuum.  And  the  Court  held, 
'  cd  and  nonfuit-  I  ft.  That  this  had  been  a  difcontinuance,  if  the  plaintiff 
nonfoit  fr**  himfelf  had  not  been  prcfent  in  court  at  the  fame  time  : 
peremptory,  be-  but  if  he  had  been  abfcnt,  the  plaintiff  might  have  been  de- 
caufe  before  ap.  mandcd  and  nonfuited ;  yet  fuch  nonfuit  had  not  been 
S?^cK.*  CoT  peremptory,  for  it  is  but  a  nonfuit  before  appearance. 
Lit.  139.  a.  *  2dly>  The  Court  allowed  the  words  per  attorn,  fuum  to 
4Mod.99.s.c.  be  ftruck  out,  becaufe  it  made  the  count  agreeable  to  the 

truth ;   and  the  parchment  was  not  a  record  in  court 

tiU  filed. 


Appearance. 


Anonymous* 

[Mich.    I  Ann.  B.   R.] 

Pitjcefi  was  an.  tjERETOFORE,  whcn  a  writ  iffucd  out  of  B.  It. 
cientijnmtered  LX  j^  ^^^  entered  upon  a  roll,  fo  that  though  the  officer 
1  DanT.'468.      ^*J^  ^^t  return  the  writ  at  the  day,  yet  the  defendant 

might  appear  at  the  day,  and  (hould'  be  received  fo  to  do  ; 

cither  to  favc  a  penalty,  or  his  inheritance  j  and  fo  they 

did 


appottfonment  anu  2)it)iffon.  64 

did  in  the  Common  Pleas ;  they  entered  the  writ  upon  a 
toll,  by  way  of  recital,  viz.  Dominus  Rlx  mifit  bnveftAm 
^laufum  in  h^  verba^  isfc.    jP«- -Hi// Chief  Juftice, 


;apportionment  mh  SDttiifiom        [  65  ] 


1.  Countefs  of  Plymouth  t^^;r/5^j  Throgmorton-.  J^^^^f^^^^* 
in  j£rron  <^at»«  ^s 

[HiU.  3  Jac.  2.  B.  R.i 

/N  debt;  the  plaintifF  dcclafed  upoA  a  Writing,  where-  rntlrccontrta 
by  the  defendant's  teftator  had  appointed  the  plain-  "ttnot*«dmd. 
tiff's  tcftator  to  receive  his  rents,  and  promifed  to  pay  IrVs.c.  ^ 
him  looA  per  annum  for  his  fervice,  and  ihews  that  the 
defendant's  tcftator  died  three  quarters  of  a  year  after^ 
during  which  time  he  ferved  him  ;  and  demands  75  /.  for 
the  three  quarters  ;  judgment  for  the  plaintiff  in  C.  J?.  by 
mtdic.  and  now  upon  error  brought,  Serjeant  Holt  argued, 
that  without  a  full  year's  fervice  nothing  could  be  due> 
and  that  it  is  in  nature  of  a  condition  precedent.     If  I 
leafc  lands  for  years,  referving  20  /.  rent  yearly,  and  at 
the  end  of  three  quarters  be  evi£ted,  ielTor  fhall  have  no 
rent,  for  rent  (hall  never  be  apportioned  in  refpeft  of 
time ;  fo  it  is  of  wages,  annuity  and  debt.     Annua  nee  Hed.  5^.  Uu 
ikbitum  judex  non  feparat.     This  being  one  conHderaticta  ^f^  ^•*  ^^ 
and  one  debt,  cannot  be  divided.    Judgment  reverfed(fl).  sca'sl  b.* 

(«)  Fide  2  BL  Rep.  1221.     H.  Bh  249.     3  Fin.  Ab.  8. 

i.  Hawkins  verfus  Cardeci 

iMich.  10  WiU.  3.  B.  R.    I  Ld.  Raym.  360.  S. Q.\ 

Jj  Having  a  bill  of  exchange  upon  B.  indorfes  part  of  Garth.  466.  S.C 
-"•  it  to  7.  S.  who  brings  an  adion  for  his  part,  and  j*j^^'*/^* 
the  defendant  demurs,  becaufe  the.  conlraft  cannot  be  ofai^^i^ 
divided*     And  iVI^r/i^^  argUed  this  was  founded  on  ihebmofexchaoKC, 
Cttftom  of  merchants,  and  there  may  be  £uch  a  cuftom  ih  ^^^  *!'^« 
G  a  trade.  ■^^^*">"'*^ 


^hTr"*  *«  trt^.  ^dftrHek  Chief  Jufticc,  Where  t  man^s  con- 
fati!fitti*^Wh«ie  ^'^^  *"'  fubjcaed  him  only  to  one  adion,  it  cannot  be 
H.  by^it  con-  divided  fo  :is  to  fubieci  him  to  two.  If  the  grantee  of  a 
?.*^,(*J**J*^  .    icnt-charffc  levy  a  fine  of  part,  he  cannot  compel  the  tc- 

tiimrdf  to  one  ^  '  •/•  «        i      'r  i.       j      -r       /i.   it 

•aion  only,  it     ^^^^  ^^  attom ;  yet  it  he  devile  part,  the  dcvilce  Ihall 

cannot  be  dmd.  di(lrain»     If  a  feoffment  be  made  to  a  man  and  his  heirs 

ed,  fo  a»  to  fab.  ^^j^  warranty,  and  he  maices  a  feoffment  to  two,  the  war- 

ilnft.  3Si;.a.     ranty  IS  gone.     If  two  take  lands  jomtly  with  warranty, 

•  WUf.  262.      and  one  makes  a  feoffment  over  of  his  part,  the  warranty  is 

gone  as  to  him,  but  remains  to  the  other  fo  as  he  may 
[  66  J  vouch  for  his  moiety.     But  by  common  law,  if  they  had 

made  partition,  their  warranty  was  loft.     In  the  principal 

cafe,  the  plaintiff  fliould  have  acknowledged  fatisfa£tion  for 

the  reft. 


^apprentice,     f^tde  Title  Orders  of 
yujiices.     Poft. 


1.     The  King  verfus  Peck. 

[Mich.  10  VVm.  3.  B.  R.] 

Shew. 40 5.  Or.  TT  Took  an  appraitice  in  Kufbandry,  according  fo<li# 
der  of  juaic«,  JXm  J  £iiz^  ^^^  ^jigd  before  the  time  of  apprcrttiocfWp 
ftdi  kl^p"r^fta-  expired,  leaving  him  impotent  and  a  cripple.  The  juf- 
tor's  tpprcDtice,  ticcs  of  the  pcacc  at  fellions  ordered  the  executor  to  4ceep 
^c'^^te^^^'  ^^^^  apprentice  \  but  this  was  quaflied  in  B.  R.  becaufe  of 
J  Show.  7*6.  ^^^  E^^^^  inconvenience  that  might  follow ;  for  it  may  be 
3  Mod.  270.      the  executor  has  not  adets,  and  lives  in  another  county4 

Ra*m.  Sc's-'.    ^^^  ^^^^  J'  ^^^^*  ^^'^^  ^"  5<pprenticefliip  was  a  perfonal 

iLcv.84.*    '     truft  between  the  mafter  and  fervant,  and  determined  by 

ft  Stran.  1266.    the  death  of  eitlier  of  them.  And  by  tlxe  death  of  either  of 

Cro.  Eii«.  553.  ^j^gpj^^  ^i^^  g„^i  and  def.gn  of  the  apprenticefliip  cannot  be 

obtained ;  and  it  may  be  the  executor  is  of  another  trade. 

He  admitted  covenant  would  lie  againft  the  executor ;  but 

in  that  there  is  no  inconvenience,  becaufe  the  executor 

may  make  his  defence  by  pleading  no  affets,  or  debts  of  a 

By  coftom  of      higher  nature.     Hc/t  Chief  Jufticc  faid,  That  by  the  cuf- 

J^"fta"'  pillT'  *^"^  oiLofidon  in  thcfc  cafes,  the  executor  (hall  put  the  ap- 

idUtof»«*pp«ft.  prentice  to  another  matter  of  tlic  fame  trade.     And  that 

in 


Hppitntice.  66 

in  other  places  it  would  be  very  hard  to  conftrue  the  death  ^^  ^^ 
of  the  mailer  to  be  a  difcharge  of  the  covenants ;  lie  faid,  J^J^, 
it  had  been  held  that  the  covenant  for  in(lTu£liqn  failed, 
but  that  he  (liU  continues  an  apprentice  with  the  executor^ 
^i/oA J  maintenance.  Adjournatur*  ViJ.  i  Lev,  177.  x  Sid. 
21^.  The  executor  is  liable  in  covenanr,  if  he  docs  not 
inilru£l  him>  or  find  him  another  mailer. 


9*     The  King  verfw  Fox.  [^7] 

[Paf.  II  Will.  3.  B.  R,] 

INDICTMENT  for  ufing  the  trade  of  a  tailor,  not  Service  of  jp- 
having   ferved   an   apprenticeiliip   feven   years,    was  JonTfei^lSfH^^ 
quaihcd,  becaufe  only  faid.  Not  having  ferved  as  an  ap-  cicnt  to  enable 

Ercntice  infra  regnttm  Angliit  aut  W^alliam  i  for  it  may  be  H.toufcthc 
e  did  fo  beyond  foa  j  and  if  it  were  any  where,  it  fuffices.  p*J' '  pf  "^^^^ 

Mod.  Cafct  12$,    Cafef  B.  K.  %^\.  S.  Q« 

3.  DillanV  Cafe. 

[Hill.    11  WiU.  3.    B.  R.] 

'T^HE  Court  held,  ift,  That  juiliccs  mav  difcharge  an  jiiriAJiaion  ©r 
^      apprentice,  and  may  alfo  order  a  reititution  of  the.  j«fticcs  ovet  tH*. 
money  within  the  equity  of  the  ilatute  ia).     2diy,  That  ™j^*''    ^^^* 
if  the  mailer,  being  bound  to  anfwer  at  fclFions,  does  not«  i  Saindlti^' 
appear,  it  is  a  forfeiture  of  his  recognizance;  but  yet  at  c*^«sB.R.4qS. 
the  fame  time  the  juftices  may  proceed  to  make  an  order  |^  ^*r*r**  ^ 
againft  him.  vm^il^w^ 

(a)  5  Eliz.  c.  4.     Fide  Ss,  20  G.  2.  r.  19. 


4»   Anonymous. 
[HilL    II  Will.  3.   B.  R.] 

'T*  HE  juiliccs  may  force  a  mailer  to  take  an  apprentice^  J»fticesinay 
*     for  by  the  ilatute  the  juiliccs  are  to  put  them  out,  forccamafteru 
and  thereiore  muilbe  conilrued  to  havcconfcquentially  a  |i!j^  ^cr'^Hok^ 
power  to  compel  the  mailer  tojeceive  him  :  And  if  the  c.J.  that  the 
mailer  turn  him  aw^y,  they  can  make  him  refund*  1  LtiK  f"f«?n«  *»*y«  ."^ 
1 9.1.     Upon  an  order  made  at  the  fefliona  to  difcharge  diaioatodifl" 
the  apprentice,  it  did  not>  appear  that  be  applied  himfelf  charge  ip^ccai. 
firft  to  a  juilice  of  peace;  and  Hc/t  C.  J»  was  of  opinion,  ^"^Jj^^^^  ^^' 
tho  juilice  has  power  to  make  an  order ;  and  if  obeyed  by  ?si^  (^^,  I  j^  g 
tjatt  XMfteri  tbca  tbQ  feflions  can  have  no  power  i  if  di&  w«}.  «iu^.  x«» 
G  3  obeyed^ 


67  apprentice. 

obeyed^  then  the  juftice,  upon  complaint,  may  bind  the 
mafter  to  the  feffions ;  and  that  the  fef&ons  have  no  power 
otherwlfe.  Turton  and  Gould^  cent.  That  he  could  not 
bind  over.     Adjournatur. 

I  Saond,  314.     16  Mod.  C^ei  164.  Cartb.  94.    Skin.  114. 


Contra  i  Vent 
315.  I  Sid.  99. 
Cart.  116.  Poft. 
68,  contra. 
1  Mod.  %,  %%^, 
I  Lev.  84. 
a  Saik.  491 


Service  beyond 
ica  excafes  from 


5,  Froth V  Cafe. 
[10  Wll.  3.  at  Surry  JJpz^s.    i  Ld.  Raym.  738.  S.  C] 

TT    Served  feven  years  as  an  apprentice  beyond  fea,  but 
*"     was  not  bound.     This  is  fufficicnt  to  excufc  him 

Eliz.  per  Holt  C.  J.  at  Surry 


K^^^*  J^?.^l*     froni  ^e  penalties  oif  c 
|K..  Holt67S.  ^fli^^^^       P  5 
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Ante  67.  Sef- 
fiont  maydif- 
charge  appren- 
tice by  original 
order,  and  order 
sndncy  to  be  re- 
tymed.  i  Mod. 
lyftSy.  iSaand. 
314.  Contra  pi 
4.     Poft.  490, 
491.     Far.  55. 
X  S4and.  314. 
»SaUt.470, 
490«  491.  S.  C. 


6.  The  King  ver/us  Johnfon. 

[Trin.  13  WiU.  3.  B.  R.] 

pXCEPTION  was  taken  to  an  order  for  difcharg-. 
*^  ing  an  apprentice,  i  ft.  That  the  complaint  was  made 
originally  at  feffions  without  any  previous  application  to 
a  fingle  juftice  out  of  felQons.  And  2dly,  That  the  juf- 
tices  had  ordered  money  to  be  returned.  And  now  bolt 
C.  J.  delivered  the  refolution  of  the  Court,  That  the  order 
was .  good.  If  it  had  been  a  new  queftion,  he  fhould  have 
held  a  prior  application  to  fome  juftice  out  of  fedions 
neceffary  y  but  after  fo  many  orders  affirmed  in  this 
court,  which  have  been  othen^'ife ;  it  is  too  late  to  un- 
fettle  that  now(rt).  As  to  the  fecond  point,  he  never 
doubted  that,  for  it  is  a  power  confequential  u^n  thei^ 
jurifdiftion  to  difcharge  (I). 

{a)  M.  ace.  Str.  143,  704.     Ca,  Temp.  Li.  Har.  lOl. 
\h)  R.  coni>  Str.  69.     R*  ace.  i  Bac,  Ah.  Ma.  and  Ser, 


Apprentice  Is 
not  affignablc« 
Ante  66. 
%  Salk.  491. 
I  Ler.  84.  Can- 
Botbebovndnor 
difcbar^  witb- 
out  deed* 


7.  Inter  Inhabitantes  ParoclW  Caftor  &f  Aides. 

[Mich.  13  W.  3.  B.  R.     I  Ld.  Raym.  683.  S.  C] 

A  Poor  child  being  bound  at  C<7^dr,  his  mafter  there 
**"  afiigned  him  over  to  another  mafter  who  lived  xnAicUs; 
and  it  was  held,  that  the  poor  child  (hould  gain  a  fettle-* 
ment  at  Aides  where  his  fecond  mafter  lived  ;  for  though 
the  apprentice  was  not  affignable,  yet  that  affignmcnt  was 
not  merely  void,  but  amounted  to  a  contradl  between  the 
two  maftersj  That  the  child  fliould  ferve  the  latter.    So 

that 


arbftrement.  68 

chat  this  aflignment  is  good  by  way  of  covenant,  though 
i:  be  not  an  aflignment  to  pafs'an  intereft  {a).  Fide  3  Ket. 
304.  21  H.  6.  21,  22.  One  cannot  be  bound  an  ap« 
prentice  without  deed^  nor  difcharged  without  a  deed  {t). 

J  a)  R.  ace.  Bur.  S.  C.  578.      £1.  Re.  365.     1  Seff.  C.  315, 
many  other  cafes  cited,  3  Bunt.  Juf. 
{Jf)  R,  emit.  \T.R.  139, 


8,  Barber  verfus  Dennis. 

[Trin.  2  Ann.  B.  R.] 

A  Waterman's  widow  took  an  apprentice,  who  went  to  ^  Mod.Caf.  69. 

•^^  fca  and  earned  two  tickets,  which  came  to  the  de-  ^*»»^«^«'  »p- 

fendant's  hands.     The   widow   brought  trover   for   the  Wong?to*the 

tickets,  and  had  judgment :  for  what  the  apprentice  gains,  nufter,  anJ  he 

he  gains  to  his  mafter ;  and  whether  legally  apprentice  or  ^^^jt  ^'ly^^^" 

not,  is  no  ways  material,  for  it  is  enough  if  he  be  fo  de  57^.  * 
foBB  [a). 

(«)  R.  ace.  I   Fez.  83.     Fide  Harg.  no,  to  Co.  Lit,  117.  a. 
St*  2  &  3  jfnn.  c.  6.    31  G.  2.  c.  10.    1  Str.  592.    i  Fez.  48. 


ZxUtxtmtnt.  [69] 


I.     Freeman  ver/us  Bernard.  Xll-'f/-*^* 

[HilU  8  WiU.  3.  B.  R.     i  Ld.  Rayih.  247.  S.  C] 

ASSUMPSIT  for  hops;  defendant  pleads  a  fubmif-  ^*^^^37^-j^, 
•"  fion  of  all  demands  to  the  arbitrement  of  J.  S.  fcn^fpiwds' 
fo  as  it  be  made  and  ready  t6  be  delivered  by  fuch  a  day,  in  bar  an  award, 
and  that  tieijour  (being  before  the  day  in  the  fubmiflion)  *JV^**J.^,*^j' 

%  S.  made  an  award,  and  thereby  :iwarded,  That  the  de-  cutor»  ihould  re- 
lendant  or  his  executor  (hould  releafe  to  the  plaintiff,  leafe  to  the 
whicli  he  always  was  and  is  ready  to  do,     £t  per  Cur.  It  W*^^^-  J^^^ 
was  held,  331.    c  mb.* 

I  ft.  That  the  award  being  pleaded  to  be  made  before  the  ^°'^'^:  ^^ 
dayi  it  is  in  confequence  ready  to  be  delivered,  and  its  ^9^^  3s3k.45 
G  4  being 
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Where  the  award 
creaces  a  r«ur 
duty,  (he  old  is 
exilr.guiihed 
thereby.     Poft. 
jS,     But  where 
it  only  oraa-ns  a 
teieife  to  dlf- 
char-e  the  old 
duryJiU  otr.cr- 
wifc.   I  M?h1. 
J174..     1  Danv. 
5S6.     :j  Ut.  - 
164^413. 


Tf*e  Taw  foppUct 
tirne  of  per- 
formaace. 


inward  that  the 
party,  or  his  cxc 
(utor,  (ha|i  re- . 
leafe,  is  good. 
5  Lef,  J7a  13, 
*4- 


acbitcement 

being  ready  to  be  delivered  need  not  be  averred*     i  Crom 

2dly,  That  an  award  may  be  a  good  plea  in  bar,  though 
it  be  not  performed,  wherever  the  award  docs  give  a  new 
duty  in  lieu  of  the  former  5  for  a  fubmiflion  implies  a  proi 
mife  to  perform,  fo  that  the  party  has  a  remedy  for  that 
which  is  av/-rded  j  but  where  the  intent  of  the  award  is 
not  to  difchargc  the  old  duty  itfelf,  an4  give  a  new  one, 
but  barely  to  ciufc  a  difchargo  of  the  old  duty,  not  by  the 
award  itfelf,  bat  by  a  relcafe,  as,  in  the  principal  cafe,  the 
award  is  no  pica  in  bar  of  the  old  duty.  [This  was  the 
principal  point  in  this  cnfc  ;  and  quaere,  if  an  award  unpcr^ 
Jorniedy  though  it  gives  a  new  duty^  can  he  a  good  plea  after 
the  time  of  performance  elabfed?  Vide  6  H.  7.  U.  Dy.  7S./>^r 
liow  ofcottnfelin  this  cafe.]  [a) 

3dly,  The  Chief  JM^^ice  fecmed  to  think  the  award 
gocd,  though  no  time  was  appointed  for  performance; 
for  the  law  fuppiies  the  time  \  if  there  mud  be  a  vequeil, 
the  law  fays,  it  muft  be  in  convenient  time  after  lequeft  ; 
if  there  needs  no  requed,  but  there  mufl;  be  a  tender^  thab 
mud  be  likewife  in  convenient  time.    Vide  7  H.  4.  30,  31. 

4th]y,  Jle  inclined  to  think  that  the  disjunftive,  he  or 
bis  executors^  might  be  helped,  by  con  ft  ruing  that  as  to  the 
executors  void  :  Not  but  that  an  award  may  extend  to  exe- 
cutors and  bind  them,  vide  i  Ventr,  249.  (^  3  Cro.  SSl^ 
600  ;  but  becaufe  the  executors,  as  reprcfentatives,  would 
be  liable  of  courfe. 


{a)  See  obfervations  on  this  point 
in    Mr.  Kjd*^    Trca:ife    on   A<w.ardiy 

No  objeftion  qan  be  taken  10  s^n 
award  for  want  of  certainty,  bccaufc 
it  appoints  no  lime  or  place  for  the 
payment  ofa  fum  of  money,  though  it 
ba  in  the  power  of  the  arbiiratcr  to  ap- 
point a  tia\c  for  payment,  or  for  coin^ 


any  collateral  a£l,  becaufe  the  award 
(hall  have  a  rcafonable  con(lru6lion ; 
the  party  (hall  have  a  reafonablc  time 
to  pay  the  money;  a  demand  within 
a  Fcalbnable  time  (hall  be  fufHcient  to 
entitle  the  oppofite  party  to  recovcri^ 
ai^d  the  place  is  perf^dlly  ioimatcrial. 
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Caf.'iB.R.  120. 
S.  C.  Cro.  Car. 
263.     2  Sau.id. 
13V     iRJl. 
Abr  261.     pL 
71.      Appoinr- 
mcAt  of  tunpht 
hv  arbitrators, 
bfio  <•  tlie  time 
lor  ffiaktos  the 


2.     Reynolds  vcrfus  Gtslj. 
f  Paf.  9  Will.  3.  B.  R.     1  Ld.  Rayn.  222,  S.  C] 

A  Motion  wns  made  for-  an  attachment  for  not  perform- 
-^  ing  an  umpirage  of  H.  chofen  by  arbitrators  who  were 
appointed  by  rule  of  Court.     And  it  was  held  hj  Holt 

c.  J. 

Th^t  if  arbitrators  choofe  an  umpire  before  the  time  a^ 
lowt'd  for  their  award  be  expired,  it  is  ipfo  faclo  void, 
though  they  abfolutcly  rcfolve  to  make  no  award  them- 
felves :  and  that  when  their  tiaiQ  is  ^pired^  if  the  arbi- 

tratojc* 


trators  choofc  one,  their  authority  U  executed^  and  they  twirditerpirej, 
cannot  revoke  or  choofe  again,  though  the  perfon  ele£l  re-  '/  '?'^:  .  ^.*^*" 

*•  <-  ^    Af.         'r    L  i_      /•      r    •  •  fuch  choice  If 

fufc  to  accept.     »  JiiiXer^  if  they  choofe  their  umpire  up-  revocaWc,  and 

on  condition  that  he  does  accept  the  umpirage,  for  then  he  when  nos. 

is  not  umpire  unlcfshe  accept  it.     Roke/hy  doubted,  whe-  *f^'7*TT* 

thcr  an  cxprefs  condition  would  make  a  dlrfcrence,  bccaufc  611!  Vsaund/ 

it  feemed  to  be  implied  (a).  219.    i  Uv. 

174.  2J0.  i67« 
Lttiw.  539.  I  Mod.  175.  I  Lev.  2^$,  %  liai.  i6)«  Raym.  187.  %  Kcb.  562.  x  Lev. 
30X*     J  Dan.  543^  pL  ii« 

{a)  The  refult  of  the  (HfTercnt  ca(bs  pire.  2  Term  Rep,  645.     It  is  not  nn« 

upon  this  fubjcA  app?ars  to  be  as  fol-  ufual  to  inferta  condition  that  the  urn- 

lows:  When  the  power  of  the  arbicra  pire  (hail  be  chofen  before  any  other 

tors  and  umpire  is  limited:  to  the  fame  aft.     The  arbitrators  may  choofe  an 

time,  if  the  arbitrators  do  in  faA  make  umpire  after  their  own  time,  provided 

an  award  within  the  time,  th<kt  (hall  be  it   be  within  his ;  Bardd  v,   Harris, 

con(idered.  a£  the  real  award,  and  if  3  Ke6,    387.     Freem,   378.     Adorns^ 

they  make  none,  then  the  umpirage  z  Mod.  169.     In  the  caie  ofTrippet  v* 

ihall  take  place,  the  umpire  having  no  Eyre,  5  Lev.  236.  z  VaUr.  113.  it  waa 

abiblute,  but  only  a  conditional  con-  ruled,  that  the  arbitrator's  power  was 

currencc.     Chafe  v.  Dare,  Sir  T,  Jon.  not  expired  by  nominating  an  umpire 

1 68.  Fide  Co-ivell  v.  Waller^  z  Bar*  who  refufi-d  fuch  nomination,  being na 

nard.  K.  /?.   154.     It  is  now  finally  more  than  a  bare  propofal  unlefs  ac- 

detcrmtned,  that  arbitrators  may  no-  cepted ;  contrary  to  the  opinion  oiPoU 

minate  an  umpire  before  they  proceed  kxfen  Ch.  J. — and  of  Wt  in  the  cafe 

to  confider   the  fuhjVA    refvTred    to  of  Reynolds  v.  Gref.     It  does  not  ap- 

thera;  and  that  this  is  fo  far  from  put-  pear  that  there  has  been  any  fub(e- 

ting  an  end  to  their  auihorit)',  that  it  quent  dedfion  upon  the  point;  vidk 

is  the  faire(^  way  of  choofing  an  um-  JCjd  j^6,  58. 


3^     Bacon  verjiis  Dubarry.  vide  Record, 

[Trin.  9  Will.  3.  B.  R.    Intr.  Trin.  7.      i  Ld.  Raym,  246, 
S.  C] 

TVE  B  T  on  a  bond  ;  defendant  prayed   oyer :    Condl-^  » Saik.  787, 
-■^     tion  was,  whereas  there  was  a  controverfy  between  J^  ^  attorney 
the  phuntifi^  and  the  defendant,  as  attorney  to  De  Ruttrr^  for  B.  concern- 
concerning  certain  accounts  between  the  plaintiff  and  De  *"8  accounu  be. 
Rutter:  and  the  plaintiflFand  defendant  had  fubmitted  the  ^"obin"(?Ai 
faid  controverfy  to  the  award  of  J.  S.  arbitrator,  if  De  but  not  B. 
Ruiter  flood  to  the  faid  award,   then  the  bond  to  be  void,  ^®"***j^39- 
(5*r.     Upon  nul  agard  pleaded,  the  award  fet  forth  was,  cefesB.Riiilr 
that   the  defendant   fhould  pay  the   p]ainti(F  400/.  and  Cartfa.  412. 
that  the  plaintiff  and  defendant  (hould  mutually  releafe  to  Hol^?^- 
each  other.   To  thia  it  was  demurred ;  and  it  was  held/^r 
Cur. 

I  ft,  That  the  fubmiflion  was  good,  though  the  defend-  3  L«on.6t. 
%xst  fubmitted  for  another  ;  for  one  man  may  undertake  for  *  ^^^  ^g",^ 
Aooibcr^  or  be  bound  fpr  another  \  but  fuch  fubmifEon  is  Arbit!  5*1. 

good  aSaujid.  337. 


yot 


Awvd  pleaded  as 
made  de  dc  fupcr 

cQoogh  iinleft  it 
appear  to  be  (b 
iafe;    «Mod. 
»3i,«44.  Cio. 
£kS6i»  pi.  37. 
3Lcw- 188,344. 


Money  paid  on 
a  void  award  may 
Repleaded  as  ac- 
cord and  (atis- 


Htiittrement 

good  only  to  bind  himfelf,  and  cannot  1>ind  the  other ;  bc« 
caufe  he  is  a  ftranger  to  the  agreement  of  fubmiffion. 

idly,  That  the  award  is  not  good,  becaufe,  though  the 
defendant  fubmitted,  yet  he  fubmitted  as  attorney,  ^  ex 
parte  alterius  /  and  the  matter  which  the  defendant  fub* 
mitted  was  the  bufifiefs  and  controverfy  of  another,  fc.  his 
principal.  That  a  releafe  to  the  attorney,  is  no  difcharge 
as  to  the  principal,  therefore  this  releafe  will  not  difcharge 
fuch  demands  as  the  plaintiff  has  againft  De  Rutter  s  fo  if 
De  Rutter  is  to  pay  the  400  /.  he  is  to  have  nothing  for  his 
xhoney :  It  makes  the  award  of  one  fide  only»  and  not  mu- 
tual (a),  Aliter^  had  the  releafe  been  awarded  to  the  de- 
fendant for  the  'ufe  of  De  Rutter  or  de  isffuper  pr^nmffis. 
And  the  award  being  not  fo,  the  pleading  it  to  be  made 
de  iff  fuper pr^emiffis  cannot  mend  or  extend  it.  And  as  to 
Nicbot'%  cafe,  Hoit  Chief  Juftice  faid.  It  only  proved,  that 
money  paid  and  accepted  in  purfuance  of  a  void  award 
might  be  pleaded  or  taken  as  an  accord,  with  fatisfadion* 
Judgmcnt^ro  defendant,  i  Ro.  253,  254.  Sty.  4^.  Hot. 
49.     8  Co.  97«     2  Cro.  354  {b). 


(a)  Vide  Kyd  147  to  154.  The 
prinapal  reqaiiite  to  form  the  mutu- 
ality of  an  award,  is  nothing  more  than 
that  the  thing  awarded  to  be  done 
ihoald  be  a/jm/ difcharge  of  all  future 
claim  by  the  party  in  whofe  favour 
the  award  is  made  againft  the  other 
for  the  caufe  fubmitted.  It  is  fufii- 
cientto  award  a  fum  of  money  in  conm 
^deration  9fa  debt  long  due,  8  Co-  98. 
That  all  y^V/ or  eontroverfia  HtkUXcea/e^ 
and  one  party  (hall  pay  the  other  a 
given  fum,  Straugfordv.  Green,  z  Mod. 
aaS.  C^*t  caie,  Rol.  Jb.  K.  10. 
Harris  v.  Knipe,  1  Lev.  58.  or  the 
payment  of  a  fum,  and  that  thejparties 
fiall  (oatimie  in  friendjhip^  RoL  Arh. 
K.  10.  to  ^y  for  a  trejfafs^  Ormladt 
T.  Cookie  Cro.  Jac,  354.  Hob.  49. 
Freem.  105,  266  to  recite  that  there 
had  beem  dealings  between  the  parties* 
and  that  40/.  'was  due  to  the  plajntiff, 
and  to  award  payment  of  that  fum. 
Elliott  V.  Cbevahf  Lufw.  5^1.  to  award 
that  the  defendant  fliouid  pay  the 
plaintifis  lo/.  for  cofh  in  a  fuit  com- 
menced againft  them  by  the  defendant 
without  caufe,  and  that  all  fuits  and 
differences  (hould  ceafr.    Wahnougb  v. 


Holgate,  2  Fentr.  221.  Comb.  212.  to 
recite  feveral  grievances  by  the  de- 
fendant to  the  plaintiff^  and  award  the 
payment  of  money,  without  expreffing 
It  to  be  in  fatisfadion,  for  that  muH 
neceflarily  be  intended,  Burbridge  v. 
Raymond,  Rol.  Abr.  K  17.  It  may 
now  be  fafely  laid  down,  that  it  is  not 
secefTary  that  the  award  itfelf  fhould 
exprefs  that  a  fum  awarded  to  be  paid* 
or  an  adl  to  be  done  in  favour  of  one 
of  the  parties,  (ball  be  in  fatisfa^on, 
or  that  it  (hould  contain  any  equivalent 
terms,  a  difcharge  to  the  other  muft 
neceftarily  beprelumed,  i^^jcj.  An 
award  to  pay  7  /.  and  the  coits  in  a 
fuit  to  the  pFaintiff,  without  diredHng 
releafes,  or  uHng  words  of  fatisfadtion» 
held  a  good  bar  to  an  adtion  of  tref- 
pafs,  fomUnJon  v.  Jrijkin,  Com.  328. 
An  award  for  the  defendant  to  pay  a 
fum  of  money,  and  take  his  mare,  (sTr* 
from  the  plain ti(F's  within  a  week* 
good,  Cowp.  V.  Kuft,  Lut*w.  C39.— 
^uere.  Whether,  in  the  cafe  ox  Bacon 
V.  Dubany,  the  releafe  awarded  would 
not  now  be  conftrued,  fecundumfubjec^ 
tarn  materiamt  to  mean  a  releafe  for  the 
benefit  of  the  party  interefted* 


{b)  Fide  X  mif.  28,  58.    Cowjw  183, 


0tbitrement 
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4.  Anonymous. 

[Paf.  10  Wm.  3.  B.  R.] 

WHERE  an  award  is  made  by  rule  of  Court,  it  fliall  Wfcat  ihiU  ta 
not  be  fct  afide,  unlefs  there  was  praaice  with  the  l^^^'tZT 
arbitrators,  or  fotne  irregularity ;  as  want  of  notice  of  the  made  by  rule  of 
meeting.     Alfo  you  fliall  not  take  exceptions  to  the  forma-  Court,  «nd  wh* 
lity  of  it,  but  fliall  perform  it.    Fer  Holt  Chief  Juftice  («).  ^,^%^^i, 

Joo.  179.    Str.  301. 1  Sid.  54. 


{a)  Fid  Kyd,  c,  7.  /.  226.  In  the 
cafe  of  Lucas  ex  dem.  Markbam  v.  WiU 
/on^  2  Bur,  701 .  it  was-ruled,  that  fab- 
miffions  to  arbitration,  where  a  caafe 
is  depending,  remain  as  at  common 
law;  and  the  ibit.  g  ic  10  fV.  was 
made  to  pat  fabmifiions,  where  there 
was  no  caufe  depeuJing,  upon  the  fame 
f90ting»  Lord  ykfairi/;ir.W laid, The  Coart 
will  not  at  all  enter  into  the  merits  of 
the  matter  refc  rred  to  arbitration,  but 
on  y  take  into  cotilideration  fuch  legal 
cbjedttons  a%  appear  upon  the  face  of 
the  award,  and  fuch  objections  as  go 
to  the  behaviour  of  the  arbitrators. 
The  fame  was  likewife  ruled  in  ITaUer 
▼.  Kimgt  2  //.  Ca,  Law  ^  Eq,  63. 
GrttmbiU  v.  Cburch,  3  Cb.  Rep,  49. 
Mro*wttV.Browu,Ca»  Cb.  140. 1  Fem. 
157.  Where  a  fubmiflion  is  by  bond, 
t^c.  and  not  by  rule  of  Court,  the  on- 
ly remedy  again  (I  an  improper  award 
is  by  bill  in  equity ;  and  it  feems  the 
grounds  ibr  relief  are  the  fame  as  on 
lubouffions  by  rule  in  courts  of  com- 
inon  law. 

If,  00  crofs  applications  to  fet  afide 
the  award  and  /br  an  attachment,  the 
court  of  common  law  is  equally  divid- 
ed,  e(}uity  will  inter pofe;  fFard's  cafe 
dtedj  2  JiA,  155,  396.  2  Fez.  316. 
An  award  will  be  fe^  afide  if  the  refer- 
ence is  to  three  or  any  two  of  them, 
and  two  improperly  exclude  the  third ; 
or  if  the  arbitrators  have  private  ijaeet- 
iiigs  with  one  of  the  parties,  conceal- 
ing them  from  the  other;  Barton  ^r, 
Knigbtt  t  Fim.  514.  or  if  the  arbitra- 
tors tofs  dp  for  choice  of  an  umpire, 
the  umpirage  will  be  fet  afide;  2  F4rn. 
489.  Sk>,.  i?  the  arbitrators  differ  be- 
^eeo  the  fums  of  35  /•  and  95  /•  and 


the  umpire  awards  150/.  his  fervant 
having  previoufly  given  out  that  his 
mailer  would  award  that  fum  ;  2  Ferttm 
1 01.  fL  95,  Jnon.  So,  if  the  arbi- 
trators promife  to  hear  witnelfes,  or 
wait  till  one  of  the  parties  is  well,  and 
do  not ;  id,  ibid.  So,  if  an  arbitrator 
refufes  to  attend  to  dated  accounts,  and 
tb  defer  making  his  award  until  the 
party  can  talk  with  him  refpe£ting 
them ;  Spettigue  v.  Carpenter,  3  P.  W. 
362.  or  ui'es  improper  warmth,  as  to 
lay,  "  I  will  make  you  pay  cpfts  ;** 
fFard*$  cafe  ante ;  or  when  one  arbi- 
trator faid,  "  he  (hould  confider  anil 
judge  on  plain  fadls ;"  and  the  other 
replied,  *'  he  (hould  not  mind  fads ; 
but  being  convinced  that  ji.  had  nfed 
B.  ill,  he  would  rould  his  reprefenta* 
tives;**  Cbicotv,  Leque/me,  216.  (In 
the  three  preceding  cal'es  the  arbitra- 
tor was  made  to  pay  co(l:»«)  So,  where 
the  arbitrators  will  not  proceed  with- 
out a  fum  of  money  to  be  paid  by  the 
parties;  and  one  party  refofing,  the 
other  pays  the  whole ;  2  Barnard.  463. 
So,  where  the  arbitrators  appear  to 
have  an  intereft  in  the  fubjed  of  refer- 
ence; Earle  v  Stacker,  2  Fern,  229. 
An  award  will  alfo  be  fet  afide  if  mate- 
rial circumfiances  are  fupprel?ed  or 
concealed  from  the  arbitrators ;  x  Jti* 
77.  (64).  S,  S.  Ce?,ip,  V.  Bamfiead, 
3  Fin.  Ah.  139.  Where  the  fubmif- 
fion  is  by  rule  of  Court,  the  Court  wilt 
lifien  to  an  application  to  have  the 
award  fent  back  for  reconfidcratlon, 
on  the  fuegeftion  that  the  arbitrator 
had  not  Efficient  materials,  perhaps 
to  redify  a  trifling  or  apparent  mif- 
take;  Fidi  Cbampion  v.  IFenbam^ 
AmhU  245,     r«   Montefuri  v.  Monte- 


711: 
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Jmri,  I  Bi,  Rep.  365.  an  award  that  a  him  as  a  man  of  fbitane*  (honld  be  ^e« 

note»  which  one  of  the  parties  had  gt-  livered  up,  was  fet  afide,  the  arbiira- 

vcn  to  the  other  to  affift  him  in  hi&  torn  being  dearly  miHaken  in  poin(  of 

defignt  of  marriage  by  reprefenting  law. 


Award  t^' at  A. 
ihould  beg.B/s 
pardon  in  fuch 
soarner  aod 
pisce  as  B.  (hall 
appoint,  it  vo  d 

4|IMlMih0C« 

%  Lotw.  I  597. 
S.  C.  N.  L. 

SJ2. 
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5.     Glover  verfui  Barrie. 
[Trin.  ioWiU.3.  C.B.] 

EBT  upon  a  bond  conditioned  that  A.  and  R,  <hou!d 
perform  an  award  ;  defendant  pleaded  no  award 
made ;  plaintiff  replied  an  award,  which  was  that  A^ 
fhould  pay  J5.  50  /.  and  that  A.  fhould  beg  J!?/s  pardon  in 
fnch  manner  and  in  fuch  place  as  J3.  (hould  appoint ;  and 
that  then  each  party  fhould  feal  mutual  releafes.  Tho 
Court  held  this  naught ;  for  the  arbitratcr  was  to  deter-* 
intne>  and  not  to  make  B.  his  own  judge  in  his  owa 
caufe;  and  though  the  time  and  place  be  but  circumftances, 
yet  in  this  fort  of  fatisfa£^ion  they  make  the  mod  con-i^ 
fiderable  part.  Ergo  the  award  was  held  void  as  to  this 
part* 

6.  Anonymous. 
[Mich.  12  Will.  3.  B.R.1 


'\\T  HE  R  E  a  matter  was  referred  by  rule  of  Court  to- 
^^    the  determination  of  the  judges  of  aflize,  it  waa 


Atnf<  maJt 
under  a  luk  of 

^rt  of  the  rale,  movcd  that  the  judges  determination  might  be  made  a 
J  Lill.  i*ii  rule  of  Court.  Et  per  Holt  Chief  Juftice  :  Where  a  mat- 
ter is  referred  to  arbitrators  by  rule  of  Court,  and  they 
make  their  award,  we  will  compel  a  performance  of  it  as 
much  as  if  the  award  were  part  of  the  rule  i^fo  a  new  rule 
is  needlefs. 


xLer.  185. 
%  Saond.  1199 
J  3  3.  Nclfon*t 
I.utw.  167.  Sry« 
133,  136.  Cto. 
Car.  263.  Cafes 
B.R.  S'2.S.C^ 

[7^1. 

"Where  umpirage 
vay  be  made  be. 
lore  the  time  al- 


7.    Mitchell  verftts  Harris. 

fPaf.  13  Will.  3.  B.  R.     1  Ld.  Raym.  671.  S.  C] 

A  Submiflion  ta  two,  fa  as  they  made  their  award  on  or 
•^  before  the  29th  of  June ;  and  if  tliey  made  na  award,^ 
choofe  an  umpire  :  They  chofe  an  umpire  on  the  29th  ^ 
and  exception  was  taken  that  they  had  the  whole  twenty- 
ninth  to  naake  their  awards  Et  per  Ho/t  Chief  Juftice,  If 
there  be  a  fubmifiian  to  two,  fo  as  they  mskc  their  award 
before  Midfummer^  and  if  they  oannet  agree,  dien  to  fuck 
umpire  as  they  choofe,  fb  as^he  make  his  umpirage  beforO' 
Midjutnmer^  and  an  umpire  is  c;hofc  SKCordingljf  \  this  i«t 


pxxJ,  and  fo  ^ill  his  umjMrs^e  be,  if  made ;  tecatife  the  ^^  ^"^^^^  «- 
aibitratorstad  determined  theif  power  before,  lyychoofrng  pirej^"ni'whlr« 
on  umpire.  And  fo  ifwras  refohred  in  tke  cafe  of  TwiJU-  not.  i  Lev.  174, 
Un^nA'TraiJirfe :  But  if  the  umpire  be  named  in  the  fub-  *35>  5?!' -^"^^ 
miJBion,  he  ctnnot  «iake  his  umpirage  before  the  time  l^'^^  is/uod! 
{tWen  to  the  ariihrators  to  tnake  their  award  in  be  expired.  129,  13%. 
Judgment  pro  ^er.  #rjff.  *  t!^-^  6^^. 

8.     Baily  verjus  Cheefeley. 

[Paf.  15  Will.  3.  B.  R.     Comyns  114.  S.  C.     i  Ld.  Raym. 
674.  S.  C. 

A  Submiffion  was  to  an  award  by  bond,  and  in  the  end  Sabmlffion  to 
^^    of  the  condition  of  the  bond  was  this  claufe  :  And  if  *^\^%^^^^^^ 
the  obligor  Jb all  confent  that  this  fuhmifflonjhallhe  made  a  rule  though  i  he  con-* 
.if  Court  i  that  then^  &c.     Upon  motion  to  make  this  fub-  [*"^^^*'  "^^^ 
mU&on  a  rule  of  Court  according  to  the  new  a3:  of  parlia- 
ment, it  was  oppofed,  becaufe  thefe  words  do  not  imply 
bis  GODfent ;  but  if  he  would  forfeit  his  bond,  he  need  not 
let  it  be  made  a  rule  of  Court ;  yet  becaufe  this  claufe  could 
be  inferted  for  no  other  purpofe,  the  Court  took  thefe  con- 
ditional words  to  be  a  fufHcient  indication  of  confent,  and  * 
aadetibe  »ward  a  rule  of  Court  (<i). 

{a)  FiJexStr.  1178. 


9,     Foreland  verfus  Marygold. 

[Trin.  13  Will.  3.  B.  R.     i  Ld.  Raym.  715.  S.  C.  by  the 
name  Foreland  'vcr/us  Hornigold.  j 

"pvEBT  upon  a  bond  to  perform  an  award  :  Defendant  l« <iebc apod 
^   pleads  no  award  made  -,  the  plaintiff  replies  and  fets  ^^{^IJI^^^ 
forth  an  award  with  zprofert  in  Cur.  and  there  were  mate-  fion  in  th«  repii- 
tialomiflions.     The  defendant  craved  o)'^',  and  demurred  cation  ofa  void 
for  the  variance  between  the  a^lrard  fct  forth  in  the  replica-  j^no^^aM  j 
lion  and  the  oyer  ;  and  in  the  argument  it  was  infilled  for  otherwifcif  aoc 
the  plaintiff,  That  in  debt  on  an  award  the  plaintiff  need  ^o*>**-    «^ 
tiot  fct  forth  more  of  the  award  than  makes  for  him.  i  Sid.  J|g'  ,  sid.  r6f, 
161.   I  Lei),  i6a.     To  which  it  was  anfwcred,  That  true  3Uv.24..  Poft. 
•it  is,  in  debt  upon  an  award  the  plaintiff  need  not  fet  forth  497^-  ^^^^* 
more  than  makes  for  him  ;  but  it  isothcrwife  in  debt  upon  ^'^j,  s.  Q% 
a  bond,  for  there  the  plaintiff  mud  reply  the  whole  award. 
Holt  C.  J.  In  debt  upon  a  bond  (a)  to  perform  an  award  if 

■  («)  Fide  1  Bur*  278.  It  was  there  need  to  ftatc  in  his  declaration  any 
fmper  Curiam,  that  in  an  adlion  of  more  of  ths  award  than  fupports  hit 
deh-tffm  att  awaro«  a  man  has  no    cafe;  and  ruled  ace. 

nul 
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nulagarifait  bc  pleaded,  and  the  plaintiff  replies  an  awar^, 
(^r.  and  iffuc  is  thereupon  \  in  fuch  cafe»  if  there  is  niate* 
rial  variance  between  the  award  given  in  evidence,  and  the 
award  fet  forth  in  the  replication,  it  is  agaiaft  the  plaintiff; 
but  if  the  variance  be  only  by  omiffion  of  that  which  is 
void,  that  is  not  a  material  variance,  being  no  material 
part  of  the  award.  Here  the  variances  are  by  omiffions 
r  73  J  ^^^^  ^^^  material ;  therefore  judgment  muft  be  for  the  de- 

fendant. Note  alfo,  if  the  plaintiff  had  not  made  a  pro* 
ferty  the  defendant's  way  had  been  to  have  pfcadcd  nul  tid 
agard^ 


lo.     Davlla  verfus  Almanza* 

[Paf.  1  Ann.  B,  R.] 

BrtaA  of  a  rule  A  Matter  Wad  referred  by  confent  at  nifiprius  to  the  three 
■Mdk^*nifi  ri-  foremen  of  the  jury  5  and    before    the  award  was 

M.  s.c?*  Fir'  made,  one  of  the  parties  ferved  the  arbitrators  with  ^fub* 
s.  by  name  of  pfgna  oMt  of  Chancery,  which  hindered  the  proceeding  to 
SjSfe^r'cS^'  make  the  award.  And  the  Court  held  this  a  breach  of  the 
E.R.40S*         rule>  and  granted  an  attachment,  nifi  caufa  {a). 

{a)  In  the  ca(e  of  Rex  v.  WbeeUr,  ported  in  contempt :  bat,  opon  his 

3  Bur.  1 256.  an  attachment  was  award-  paying  all  cofb,  the  Court  waived  giv- 

cd  againft  the  defendant,  who,  after  ing  judgment,  and  faid,  the  attorney 

moving  anfttcce(sfully  to  fet  the  award  and  counfel  were  equally  guilty  of  the 

aiide,  paid  the  money  awarded,  and  contempt,  and  more  criminal ;  and,  if 

filed  a  bill  in  equity  againft  the  other  it  ever  happened  again^  they  would 

party  and  the  arbitrator;  he  was  re-  proceed  againft  them. 


II.     Morris  verfus  Reynolds. 

[Paf.  2  Ann.  B.  R.    2  Ld.  Raym.  857.  S.  C.  f  iW  <v/V/,  as  it 
feems  the  other  Judges  differed  from  Holu] 

Rcfbencetotlie  T  T  PON  a  fubmiflion  to»the  aiK'ard  of  the  three  foremen 
Ui«e  foitnen  of  v/  ^f  ^j^^  j^^y  ^j^q  made  their  award,  the  defendant 
nJari^'of^^  moved  to  fet  it  afide,  bccaufe  they  went  on  without  giving 
proceediDss  exa*  him  time  to  be  heard  or  produce  a  witnefs ;  and  H(Jt  Chief 
mSe^^^ '  J^''^*^^  denied  xht  diverfity,  Pla.  4.  He  faid,  the  arbitra* 
vader  ^  coJfi.  ^®^*  being  judges  of  the  parties  own  choofmg,  the  party 
ieradoB  of  the  fliall  not  come  and  fay  they  have  not  done  him  juftice,  and 
^««^^w»-pef-  pm  the  Court  to  examine  it.  Allter^  Where  they  exceed 
contempt."  ^  ^^^r  auAority ;  however  the  award  was  examined  and 
5  Keb.  446.  confirmed :  and  the  plaintiff  moved  for  an  attachment  for 
iWi  %u  s.  c.  not  performing  it ;  and  the  Court  held,  that  the  non-per- 
formance, while  the  matter  was  fub  jtidice^  was  no  con- 
tempt.   Then  the  plaintiff  moved  for  bis  coftsj  and  that 

was 


arWttement.  73 

was  denied,  itpon  which  Powell  JixRict  faki^  that  feeing 
they  could  not  give  the  party  any  cofts^  he  ihould  never  be 
for  examinmg  into  awards  again  (a}« 

(a)  See  a  Ff/:  2x6.  Str.  301.  3  JtA.  644.  3  P.  JFms.  361* 


12.     Anonymous. 

[Paf.  2  Ann.  B,  R.] 

TT  Bound  himfelf  in  a  bond  to  ftand  to  the  award  of  J.  Uprm  awa:€ 
*^*   S.  which  fubmiffion  was  made  a  rule  of  Court,  ac-  "Ja^ic  a  rule  of 
cording  to  the  new  aft  of  parliament.     The  party,  for  ma"proc«d^^ 
whole  benefit  the  award  was  made,  moved  the  Court  for  both  by  adioa 
an  attachment  for  non-performance ;  which  was  granted :  «n<J  ««achmcat 
Pending  that  he  brought  an  aftion  of  debt  upon  the  bond  j  *  Keb*"i3o"^ 
and  now  Serjeant  Darnell  mowed  that  he  might  not  proceed  13*-    *  ^ck. 
both  ways;  and  likened  it  to  the  cafes,  where  the  Court  "'  575>  5*5- 
ftays  aftions  on  attornies  bills,  while  the  matter  is  under  pIaHz^.  ^* 
reunrence  before  the  Mafter.     Sed  per  Cur.   The  motion 
was  denied,  and  this  diverfity  taken ;  where  the  Court  re- 
'  iieve  the  party  by  way  of  amends  in  a  fummary  way,  as  in 
the  cafe  cited,  there  it  is  reafonablc ;  otherwife  here  where 
the  piaintiJFhas  no  fatisfaftion  upon  the  attachment.  And  [  74  J 

the  defendant  was  put  to  anfwer  interrogatories.    But,  fee 
jffulr.  299*  contra^^tid  Cafes  Temp.  Ld.  Hardwtche  106  {b). 

{h)  VidiKyi.  2 1 7.    The  Coy  it  will  grant  an  attachment  after  an  a^on 

DOC  ftay  proceedings  in  the   a£Uon»  brought,  without  fome  very  particular 

though  the  defendant  is  in  cuflody  on  reafon ;  Stock  ^  Muggins  v.  Di  Smi/if, 

the   attachment;     Webfter  v.  Bifliop,  Rep.  B.  R.  Temp.  Hard,  106.  Itisdif- 

Free.  Cb.  223.  2  Fern,  444.  but  if  the  cretionary  in  the  Court  to  grant  an  at- 

defendant  be  taken  in  execution  on  the  tachment ;  and,  where  there  was  a  con- 

jadgment,  the  attachment  will  be  dif-  trariety  of  evidence,  the  party  was 

charged  ;  Riehardfon  v.  Cbancey,  1  Bar^  left  to  his  adion ;  Hales  v.  Tajhr,  Str^ 

MMrd.  386;  and  the  Court  will  not  695. 


13,     Bird  vtr^s  Bird. 

[Trin.  2  Ann.  B.  R.] 

T\\EBT  upon  a  bond.     The  defendant  prayed  oyer  of  Quere,  ifan 
'^     the  condition,  which  was  for  performing  the  award  ^^^^^^^^ 
of  7..  5.  ^nd  plezdei  nulagard/ftit.     The  plaintiff  replied,  thini  perfon'be 
and  fet  forth  an  award ;  which  was,  that  the  plaintiff  and  $ood,  uniefs  \t 
defendant  ftould  pay  fiich  a  certain  fum  yearly  to  A.  for  \^^^JZ, 
the  Qfe  of  Mrs.  Bird  their  mother.    Mr.  Broderlct  took  an  of  dse  portiei  ? 
exception  to  the  award,  that  this  was  to  award  a  thing  to  »  ^"^  ^»  «3S» 
be  done  to  a  third  perfon,  who  is  a  (Iranger  to  the  fub*  \  ^q^^^'  ^ 
10  miflionj  2  K^.  767. ' 


74t 
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miffion,  and  confequenrty  erf  «  iMtfrer  cnit  of  tlicpoti^ 
of  the  arbitrators.  Holt  Chief  Juftkc  was  of  opimonthat 
a  general  award  of  money  to  a  fttanger  was  good ;  for  it 
fhall  be  intended  the  fubmittants  were  bound  as  truftecs, 
or  were  liable  to  pay  the  fame  \  and  the  payment  (hall  be 
intended  for  their  benefit,  unlefs  the  contrary  appear. 
Powell  Juftice  contra.  It  muft  appear  to  be  for  their  bene- 
fit, and  it  (hall  not  be  fo  intended,  unlefs  it  does  appear  ) 
but  in  the  principal  cafe  he  held,  that  it  (liould  be  intend- 
ed to  be  for  their  benefit,  or  rather  that  it  appeared  to  be 
fo,  becaufc  the  payment  was  to  be  for  the  ufe  of  the  mo- 
5C^7S.a.  thcr.  Vide  ^  Co.  Salmof/s  cafe.  3  Cto.  4,  758.  I  Ro^ 
247,  259.  2  Lev.  235.  Afterwards  the  matter  was  re- 
ferred to  the,  counfcl  on  both  (ides  j  fo  no  judgment  waa 
given. 

14.     Simon  v^r/us  Gavil. 

[Tiin.  2  Ann.  B.  R.     2  Ld.  Raym.  961.  S.  C.  ciUed  Squirt 
'fterfiis  Grevetc] 

Award  that  ill  A  Submifiion  was  of  all  controver(ie6  pending;  the  aN 
finU  ^c  6Mtd'  bitrator  awarded  that  all  fuits  now  pending  between 

3g.  called  Squire  tbc  parties  ihould  ceafe,  and  that  tl^  defendant  fliooki  pay 
verf.  Gravd.  10/.  in  fuU  of  all  demands,  and  rekafe  all  demands  till 
642/^i  y^t  '^^  ^^^^  ^^  ^^^  award ;  and  upon  the  payment  of  the  len 
aia*.  a  Mod.  pounds  the  plaintiff  fhould  releafe  to  him,  is^c.  Upon  a 
»aS.  Hiti.  8  w.  writ  of  error  of  the  judgflMcnt  given  in  C.  B.  the  Court 

S^^pLfehSu*  ^^^^»  ^^^  ^^^^  ^  ^^^^^  ^^^^  ^^  f"^^  pending  flioiild 
&>.  Bants  56.  ceafe,  is  final :  For  the  nieaning  is  not  that  the  party 
»  Str.  1014.  (hall  be  nonfuit,  or  fliould  give  over,  and  begin  again  ; 
^^  '^**  but  that  the  fuit  (hould  ceafe  abfolutely  for  ever  ;  fo  that 

the  right  itfelf  is  gone,  becaufe  the  remedy  is  quite  taken 
away ;  for  if  his  fuit  fails,  he  has  no  remedy  to  come  at 
Award  to  make  his  right.  Vide  I  Ro.  Ji.  ci*  I  Lev.  gS.  2dly,  An 
guterai  t^t^k  of  ^ward  of  a  general  releafe  of  all  demands  till  the  time  of 
the  time  of  ihe  the  award,  is  good;  for  nothing  new  (hall  be  intended  to 
•ward,  it  good  arifc  in  the  mean  time  j  and  if  any  new  controverfy  or  de- 
i^l^  "t^iliie  °*^"^  ^^^  happen  in  the  mean  time,  the  award  as  to  that 
of  the  fubaif-  new  demand  or  controverfy  is  void ;  for  that  was  not 
fioo,  and  void  within  the  fubmiffion,  and  therefore  it  is  a  good  perform- 
i*Lct.  I33!*"  *"^^  ^^  ^^  *^  tender  a  releafe  of  all  matters  in  controverfy  * 
m  Saiodt  %^%.  to  the  time  of  the  fubmiflfion,  which  is  all  he  is  bound  US 
1  RoU.  Akr.  releafe.  Alfo  if  a  new  controverfy  has  happened^  which 
6  Modf«3i.  **  "^^  ^°  ^  intended,  he  that  pretends  to  excufe  the  noxi- 
Hok  St.  performance,  ought  by  his  pleading  to  fet  it  forth,  and  £be^ 

^[75]        ^^W*     ^^^^  3   ^^^^  ^^'  ^^^^^^'     S^^y*  ^  ^^  plaintiff 

(•)  nde  Bsm6.  250.    Dbt^.  259,  659.    1 T.  R,  6j«.   1  Bur,  zjS.    a  £ii 
Xif.  1 1 17. 

2  "Would 
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vould  not  receive  the  ten  pounds  becaufe  he  would  not  be  Sbow.  27%. 
obliged  to  releafe,  when  the  defendant  tendered,  and  he  ^  uv.  34L 
refufed,  he  was  is  much  obliged  to  releafe  upon  the  ten-  Wioch.  i. 
der  and  rcfufal,  as  if  he  had  adually  received  the  money. 
Sir  n$mas  Parker  pro  juer. 


D' 


15.     Oates  ver^s  Bromil. 

[Trin.  3  Ann.  B.  R.] 

kEBT  on  a  bond  conditioned  to  perform  an  award,  6  Mod.  Si,  160 
ita  quod  it  be  made  and  ready  to  be  delivered  by  17^*    ^^^  •• 
.  fuchaday;  defendant  pleaded  no  award  ;  plaintiff  replied  JSJ^J^tta 
a  parol  award,  and  avers  it  was  made  and  ready  to  be  de-  be  deii^red,  Jto. 
livered  by  fuch  a  day.    Defendant  demurred :  Salkeld  for  >  Lor*  >i3- 
the  plaintiff  infifted  a  parol  award  was  deliverable ;  for  a  J  D«i/^.'  j. 
man  is  faid  to  deliver  a  meffage  as  well  as  a  letter,  and  that  &  Veot.  24a* 
there  is  an  oral  as  well  as  a  manual  tradition  ;  and  as  a.'  J^f'  |^' 
parol  award  is  capable  of  delivery,  fo  it  is  ready  to  be  de-  1 5^1]^',  6%!*^* 
livered  from  the  time  it  is  agreed  upon.     Dyer  218.  Holt  8s.    Anu 
^Byfft*  34^     Co.  Ent.  128.     And  notwithftanding  Ser-  ^9* 
jeant  Broderick  oti  the  other  fide  urged  importunately,  and 
died  a  late  cafe  in  C.  B.  as  he  faid,  in  point,  the  Court  on 
confideration  gave  judgment /rv  quer. 


16.     Winter  verfus  Garlick.  vidcRecorf, 

[Trin.  3  Ann.  B.  R.] 

A  WARD  that  the  one  party  (hall  pay  the  other  ten  e  Mod.  195. 
^^  pounds  and  the  coils  of  a  futt  now  depending  in  an  S.  C.  A%md  (a 
.inferior  court,  and  then  to  give  mutual  releafes.  Per  Cur.  PJiJ^f^fu ^. 
To  pay  fuch  cofts  as  the  Matter  (hall  tax  is  good  5  for  id  certain.*" -3  L^! 
cerium  efl^  quod certum  reddi  poteft :  But  this  is  uncertain,  28, 1S8.  iLe?. 
and  carries  it  farther  than  has  hitherto  been  allowed.  Ad-  ^^*  '33« 
jmmatur.     i  Cro.  383.     2  Vent.  242,  243  {a). 

{a)  Replication  of  an  award  to  pay  ofthtfidt  to  he  taxed*  it  (hall  be  an« 

4/.  €o(b  in  an  inferior  court,  and  to  give  d^rflood  to  be  taxed  by  the  proper  of- 

relealie8»aadbreachfor  non-payment  of  ficer  of  the  court.    Barnes  ^6.    So  in 

the  4/.  good,  the  award  being  valid  as  cafe  of  an  award  to  pay  cot ts. gene- 

to  that,  though  void  as  to  the  cofls.  rally.     Dudley  v.  Nttthford,  Str.  7  )7. 

Mdijon  V.  Gre^t  %  Wilf,  293.  Thomlin/on  s.AriJkin^  Com,  330.    Viih 

If  afuit  is  in  a  fuperior  court,  and  it  Kyd  88.  Ref.  B.  R.  temp.  Hard.  l8i. 
is  awarded  that  aparty  (hall  pay  costs 


yoL,L 


751: 
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Mod.  Cafctisr. 


^fCl^ify 


17.     Knight  w/^/. Burton* 

[Mich.  3  Ann.  B.  R.] 


good.  cr.>  Eiix.     A  WARD  that  a  fuit  in  Chancery  (hould  be  ilUiiiiflMr 
in/  2'saJfd.  Objcfted  ;  he  may  difmifs  and  begin  again  ;  that  it 

292.  I  Roll.  *  is  like  an  award  to  be  nonfuit.  Curia  :  An  award  to  be 
Abr.  263.  4.  nonfuit  is  not  good,  for  it  is  not  final  in  die  nature  of  the 
thing  \  but  we  will  intend  this  to  be  meant  of  a  fubftan- 
tinl  difmiflion  and  perpetual  eeffcr  in  this  cafe.  If  a  man 
be  to  deliver  yp  a  bond  to  be  cancelled. by  fuch  a. day,  and 
^  he  fues  and  gets  judgment  in  the  interim,  and  then  deli- 
rers  up  the  bond,  this  is  a  performance  in  the  letter,  but  * 
rtr>x  in  the  intent ;  fo  will  fuch  a  difmil&on]^  in  caie  a  new 
bill  be  brought  afterwards^ 


Ante  74. 
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An  award  which 
dirc^s  (he  per 
fornunce  of  an 
a^  within  a  li- 
mited time  a 
ia'.u  athifrii  is 
f  :</,  though  it 
isilitfiu/ri.S.C. 
Arnot  verrui 
Brown.    I  Luiw. 
3$!,  386. 
6  Mod.   231, 
244.  S-  C.  311. 
calicj  Arnote 
'tcr.  BrCiiTC. 
2  SaIIc.498. 
Jar  3S.  S.C, 
Poft49?.,  425. 
Holi  2 1 2. 


18.     Armitt  ver/i/s  Breaixie. 

FMkh.  3  Ann.  Intr.  fi.  R.  Hill.  2  Ann.    a  Ld.  Raym.  1076. 

Su  C] 

"pvEBT  upon  a  bopd,  with  condijtion  toperfonn  the 
^  award  of  J.  O.isfe.  of.  ali  dificrcnces  between  the 
plaintiiFand  defendant,  concerning  a  piece  of  ground  ufed 
as  a  wharf,  and  fcveral  ere£lions  thereupon,  which  were 
nufances  to  the  plaintiflTs  houfe.  The  defendant  pleaded 
that*  the  arbitrators  made  no  award.  The  plaintiff  replied 
and  fet  forth  an  award,  whereby  it  was  awarded  that  the 
defendant  fliould  enjoy  the  wharf, ,  and  the  ere£tions 
fliould  b'i  pulled  down  within  the  fpace  of  fifty-eight  days 
from  the  date  of  the  a>yard.  The  defendant  demurred  i 
•and  it  was  objected,  That  the  award  was  pleaded  without 
any  date  \  and  that  it  did  not  appoint  who  (hould  take 
down  the  ere^ions,  and  therefore  it  was  uncertain.  Et 
per  Cur.  The  day  of  the  delivery  of  a  ^tc6,  is  the  day 
of  the  date,  though  there  is  no  date  fet  forth :  If  a  deed 
bear  date  one  day,  and  be  delivered  at  another ;  it  wa» 
really  dated  when  delivered,  though  the  claufe  of  geren^ 
d:it.  be  otherwife :  So  it  is  in  the  cafe  for  this  award,  the 
making  is  the  date.  And  in  this  cafe,  Powell^  Pewys,  and 
Gould  held.  That  though  it  was  not  faid  who  fhould  re- 
moye  the  eredtions,  yet  that  wasfupplicd  by  the  law; 
they  fliall  be  removed  by  him  on  whofe  ground  they  ftand» 
which  in  this  cafe  appears  to  be  the  defendant's.  FiJf 
Sty/e  365.  I  RcIL  364.  5  Co.  78.  Cro.  El.  472*  Afo. 
39.  Holt  C.  ].femb!e  contra i  as  to  this  point.  And  judg« 
mcnt  was  given  for  the  plaiiuilF  by  three  Judges  agaixill 
Holt  C.  J. 


fltrea  of  3[utigment;  ^6 

19.     Parfloe  verjfus  Bail  jr. 

[Micb.  3  Ann.  B.  R.     2  Ld.  Raym.  1039.  S.  C]  '  ^  ^^  , 

,TN  trefpafs,  it  was  held  heretofore,  that  an  award  of  a  Anaw»Hof« 
-■■     collateral  thinf;  in  fatisfaclion  was  no  good  plea,  un-  fn'^^J^sfaaion^it 
lefs  the  defendant  (hewed  a  performance  ;  for  they  likened  agood  pica  with- 
this  to  an  accord  and  fatisfaftion,  which  is  no  plea  unlefs  ^"^  fl»cwing  a 
it  be  executed  (/i) ;  yet  they  held  that  where  the  award  ^;,(tT9?s.c. 
was  not  of  a  collateral  thing,  but  of  a  fum  of  money,  that  6  Med.  sn.  bjr 
fuch  an  award  was  a  good  plea  ;  and  the  reafon  of  the  dif-  "*"!'^^^^^^ 
ferencc  which  they  went  upon  was,  that  there  was  a  re-  !f*V. , "  ^'  ^ 
medy  to  be  had  upon  the  arbitrement  in  the  latter  cafe, 
not  in  the  former  :  But  now  the  law  ig  held  otherwife,  and 
an  arbitrement  is  a  good  plea,  whether  it  be  of  money  or 
ia  collateral  thing,  as  a  hat  or  a  horfe  ;  and  the  reafon  is, 
becaufe  the  fubmiflion  is  a  mutual  promife,  upon  which  an 
aQion  lies,  and  performance  need  not  be  averred  in  either 
cafe,  for  the  remedy  is  alike,  per  Holt  C.  J.     But  Ptnuelt 
Jufttce  contra.     It  muil  be  averred  where  the  award  is  of  a 
collateral  thing  (^). 

[a)  So  ruled,  5  Term  Rep,  141. 

{h)  Hawkins  v.  Colclought  1   Bur,  two  properties  to  be  certain  and  final; 

974.      Lord  MansfielJ'^JzvarJs  are  but  the  certainty  may  be  judged  of  ac- 

now  confidered  with  greater  latitude  cording  to  a  common  intent,  and  con- 

knd  lefs  ilridlners  than  they  were  for-  iiflent  with  fair  and  probable  prefump- 

nerl^ ;  and  it  is  fight  ihat  they  (hould  tion.      He  declared   againft  critical 

be  liberally  conftrued,  bccaafe  they  niceties  in  fcanning  awards.     Dennifom 

are  made  by  judges  of  the  parties  own  J.'— Awards   ought  to  be  conltrucd 

ckoofing.  Indeed  they  mull  have  thefe  liberally  and  favourably. 


:arre(!  of  SluDgmcnt,  [  77  ] 


,1.     Peachy  verfus  Harrifon. 

[Trin.  9WUI.3.  C.B.] 


IT  ia  not  a  good  exception  m  arrcft  of  judgment,  that  wh«t  matter  of 
,  .        ^  *    r  £1    J       i_  i_     1         1 'record  Dijy  be 

,  there  is  no  warrant  of  attorney  filed,  though  that  be  ^^i^^  advanug* 

matter  of  record,  and  may  be  affigned  for  error.    The  ofinarrc««f 

i^afon  b,  becaufe,  though  it  be  a  matter  of  record,  yet  it  J^^*™*"*'^^ 

J^UPt  of  that  record  before  the  Court,  but  of  another.        455^**^'"     **'' 

H  2 


:77  ^tt^ft  of  sungment 

2.  Anonymous. 
[Pafch.  II  Will.  3.  B,R.] 

)f  thed*t(»fmtii  INDICTMENT  in  Aif.for  amifdcmcanorwattfied 
witWn't™*  ^^^^  ^^y*  before  the  end  of  the  tenn,  and  judgment 

and  there  hippen  ^^s  entered  the  fame  term  \  fo  that  the  defendaht  had  dot 
not  to  be  four  four  days  to  move  in  arreft  of  judgment*  And  the  que^ 
fcri^iS^S"^  ftion  was,  Whether  this  entry  of  the  judgment  was  tegu- 
of  the  term,  yet  lar,  and  whether  it  (hould  not  have  been  ftayed  till  the 
Judsmeot  n»«u  term  following  ?  Et  per  Holt  C.  J.  If  there  be  font  days 
UTO.^'vide*'  *"^  ^^^^  between  the  trial  and  the  end  of  the  term, 
pott  399*  judgment  ought  not  to  be  entered  within  the  four  days; 

but  if  the  diftringas  be  ittomable  v^thin  the  term,  and 
the  party  is  tried   within  two  or  three  days  before  the 
end  of  tne  term,  the  judgment  (hall  be  entered  that  term, 
thoXigh  there  be  not  four  days  to  move  an  arreft  of  judg- 
ment:  So  it  was  fettled  in  the  cafe  of  KnoK  2nA  Levarr^ 
npon  a  conference  between  Scroggs  C.  J.  and  Sir  JVilliam 
Joftes  Attorney  General,  contrary  to  the  report  of  Sir 
Samuel  Aflrey. 
tTkltg°?vanu^       ^^^^J^  ofjudgmittt  is  either  for  matter  intrinfic^  1.  t.fucb 
in  arreft  of  judg-  OS  appears  by  the  record  itfelf^  which  will  render  the  judgment 
«^«^  erroneous  and  rever fable  /  or  extrinjic^  i.  t.  fome foreign  mat" 

terfuggefted  to  the  Court  which  proves  the  writ  is  abated^  fir 
it  is  not  enough  that  it  proves  the  writ  is  only  abateaUe.  The 
old  courje  of  taking  advantage  in  arrejl  of  judgment  was 
thus :  The  party  after  a  general  verdi^  having  a  day  in 
courts  (for  Jo  he  has  as  to  matters  of  law  though  net  offoB^^ 
did  ajfign  his  exceptions  in  arrejl  of  judgment  by  way  rfpka  / 
and  it  was  called  pleading  in  arrejl  of  judgment,  ride  at 
H.  7.  37.  b.  Yelv.  125.  1  Bulftn  5.  Raft.  47.  a.  56. 
b.  127.  a.  197.  a.  269.  b.  288.  a.  432.  a.  497.  b.  Oou 
r  «g  1  Ent.  50.  a.  53.  a.  b.  120.  a.  572.  a.  657.  a.  11  H.  7.  lo, 

II.  2  Saund.  333,  Style  426.  This  differed  from  moving 
in  arrejl^  which  was  done  by  one  as  amicus  curiae,  where 
the  party  was  out  of  court.  Vide  Co.  Ent.  295.  b.  the  manner^ 
doing  it.  Vide  2  Ro.  716,  9  E.  4.  II.  a.  4  H%  7,  ^ 
5  H.  7.  23.     Raft.  107. 


3.     The  Queen  verfus  Darbjo 

[Mich.  I  Ann.  B.  R.] 

Fa'.  \*^.  ^.  c.    T\ARBT  being  convifted  on  an  information  for  fub- 
h^w«7aH4/ad.  omation  of  perjury,  and  judgment  entered  qtndca* 

inittcdtomotc*  f'^oturprofne^  and  a  capias  ifTued,  whereupon  he  wat  ta- 
in inett.  ken  and  brought  into  Court,  where  he  offered  to  move  ia 

amlk 
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Mtrdt  of  judgment ;  but  the  Court  was  of  opinion  it  was 
oat  of  time»  for  that  thejudgment  quoJ  capiatur  was  a  final 
judgment,  and  the  fubfequent  entry  is  only  for  the  cer- 
tainty of  the  fine  {a). 

(d)   R.  %  Bur,  799.  that  motion  in    may  be  made  at  any  time  before  fen* 
arreft  of  judgment  on  the  crown  fide»    tence  pronounced. 


4,     Wood  verfus  Shephard. 

[Trin.  2  Ann,  B.  R.] 

I T  is  againft  the  ancient  coutfe  of  the  Court  to  make  a  ^  ^^  f  ^*„^J* 
•*  nik  to  (lay  judgment,  unlcfs  the  ^g/?^^!  be  brought  in  ;  [nwfftoTj3g^ 
but  the  Court,  if  there  be  probable  caufe  (hewn,  will  order  meot.  videtar. 
the  pofifa  to  be  brought  in.  £t  per  Cur.  If  one  moves  in  39-  ^^^^^^ 
arreft  of  judgment,  he  ought  to  give  notice  to  the  clerk  in  ^j|'  h^i^  ^j. 
Court  of  the  other  fide ;  but  the  better  way  is  to  give  a  s.  C. 
rule  upon  the  po/lea  for  bringing  it  into  Court,  for  that  is 
a  notice  of  ttfelf. 


birred  Ue  Corps;. 


I.     Wilfon  verfus  Tucker, 
[Trin.  7  Wai.  3.  B.  R.] 

ARREST  on  a  Sunday  isr  a  void  arreft,  infomuch  j|^"*J.?;  •^13' 
^^  that  the  party  may  have  an  a£tion  of  falfe  imprifon-  ^Jf!  96.  5  Moa' 
meat  for  it  {a).  95.  s.  c. 

{a)    It  is  by  flat,  29  Cba,  2.  c.  7.  tary  efcapc,  Featberftonbaugb  v.  Atkitt- 

that  the  fervice  of  procefs  on  Sunday  is  /ohj  Barn,  373.  nor  a  perfon  arreted 

Yoid:  before  that  ftatate,  roinifterial  and  liberated »  there  being  at  the  time 

a^  upon  a  Sunday  were  lawful ;  9  Co,  of  the  liberation  a  detainer  at  the  fuic 

66,  h,  %  Cro,  280.  Godb,  280.  2  Bui,  of  another  perfon;  Jt  kin/on  v.  Jamt^ 

72.     A  defendant  arrefted  on  another  Jcn^  5  Term  Rep,  25.     Bail  may  feize 

Any,  and  efcaping,  may  be  retaken  on  their  principal.  Mod,  Ca»  231.  but  not 

a  Sundaj^ ;  Mod.  Ca.  231.     So  a  per-  (hcriff's  bail ;  Brookes  v.  IVarrent  2  Bl, 

Cm  may  be  taken  upon  an  efcape  war-  Rep.  1273.    A  perfon  may  be  arrefted 

r«Dt,  foft.  626.  bat  not  after  a  yolan.  on  Sunday  on  the  Lord  Chancellor's 

H  3  H  arrant^ 


78 1  arreftUe  Cotptf- 

warrant,  on  an  order  of  comiir.'nr.ent  perfon  conviftcd  by  juiHccson  a  penal 

for  a  contempt,  not  upon  an  attach-  (latute  cannot  be   apprehended  on  a 

ment  for  non-performance  of  an  award,  Sunday  for  want  of  di&refs;    Kcx  v. 

Dia.  i  T.  R.  265.     1  JiJt.  55.    A  Mjrrs,  I  T.  R.  265. 

[  79  ]  2.     Genner  veffus  Sparkes. 

[Trin.  3  Ann.  B.  R.] 

whh*'^  afiwl  *  ^-^  NNER  a  bailiff  having  a  warrant  againft  Sparies, 

touching  the  de-  ^^     wcnt  to  him  in  his  jard,  and  being  at  feme  diflance 

crfM^l'o  *?*1*  *°^^  ^^"^^  ^^  '^^^  ^  warrant,  and  faid  he  arretted  him. 

210,  XII. '  Far!  Sparies  having  a  fork  in  his  hand,  keeps  off  the  bailiff  fropi 

8.  a  Salic  586.  touching  him,  and  retreats  into  his  houfe.     And  this  was 

H'c.^'  *73«  moved  as  a  contempt.     £t  per  Cur.  The  bailiff  cannot 

Vi.  Korner  v.  have  an  attachment,  for  here  was  no  arrcft  nor  refcous. 

Battyn,  Bull.  Bare  words  will  not  make  an  arreft ;  but  if  the  bailiff  had 

*•  touched  him,  that  had  been  an  arreft,  and  the  retreat  a 

refcous,  and  the  bailiff  might  have  purfuedand  broke  open 

the  houfe  ;  or  might  have  had  an  attachment  or  a  refcous 

u^  againft  him  ;  but  as  this  cafe  is,  the  bailiff  has  no  remedy, 

J  A^^/i^'  /^f  ^^^^  ^"  action  for  the  aifault ;  for  the  holding  up  of  the 

-V          ^     y          /  fork  at  him  when  he  was  within  reach,  is  good  evidence 

fUy.^   ^^^^  ofthat(^l). 

(a)  If  the  bMiiiTwho  has  a  procefs  tjir,  Bull.  N,  P.  62.     The  arrefl  mud 

againd  one,  fays  to  liim  when  he  is  on  be  by  authority  of  the  bailiff  to  whom 

horfcback  or  in  a  coach,  "  You  are  the  warrant  is  directed,   that  is,  he 

my  prifoncr,  I  have  a  writ    againft  mall  be  in  company ;  but  he  need  not 

you,"  upon  which  he  fubmits,   turns  be  the  hand  that  arrcfts,  nor  prefent» 

back,  or  goes  with  him,  though  the  nor  in  fight  of  the  party  arrefled  ;  as, 

bailiff  never  touched  him,  yet  it  is  an  where  he  Tent  his  affidant  forward  who 

arrcft,  becaufe   he  fubmitted  to   the  made  the  arreft,  he  being  at  fomc  dif- 

procefs  ;  but  if,  inftead  of  going  with  tance  and  outof  iight,  the  arreft  was 

the  bailiff,  he  had  gone  or  fted,  from  held  to  be  good ;    B latch  v*  Archer^ 

him,  it  could  be  no  arreft,  unlefs  the  C(nvp.  64. 
bailiff  hud  hold  of  him ;  Horner  y.  Bat^ 
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I.     Deering  ver/i/s  Torrington. 

[Trin.  2  Ann.  B.  R  ] 

ITH.  takes  a  bond  for  another  in  truft,  and  die,  this  is  Bond  to  A.  a 
•*•     not  affets  in  the  hands  of  the  executor  of  H.  So  if  the  truiicc,  not  affet* 
obligee  affigns  over  a  bond,  and  covenants  not  to  revoke,  j,"nd""^D  * 
and  dies,  that  bond  is  not  allets  in  the  hands  of  the  cxc-  p.'zS^  s.  c^^' 
Ctttor  of  the  obligee. 


2.     Buckley  verjus  PIrk* 

[Trin.  9  Ann.  B.  R.  Rot.  28.] 

T^F  executor  of  leflee  for  years  enter  into  the  tenements,  ^co.  3?.  b.. 

•*     no  part  of  the  profits,  unlcfs  what  is  over  and  above  Moor  566.  Cro* 

the  rent,  fliall  be  affets  ;  but  is  received  by  the  executor  f  p^j^' 22 

as  tertenant,  and  appropriated  to  the  ufc  of  the  leffor.  poph.  lir.' 

Fid^  title  Executors.  Poft  3 1^.  s.  a 

3  ^'  379*  P*  27-    Cafes  L.  £.  i2« 


3*     Erby  wrfus  Erby,  [^^3 

[Id  Cane.     Trin.  1714.] 

'Tp  H  E  creditors  of  J.  S.  brought  a  bill  for  debts,  which 
-*      debts  were   mortgages,    judgments,    and   bonds  5 
upon  one  of  the  bonds  tne  defendant  was  outlawed,  and 
upon  one  of  the  judgments  the  recoveror  had  brought  an 
adion  of  debt ;  and  the  queftion  being  concerning  prior- 
ity of  payment,  it  was  objected,  i  ft,  That  the  judgments 
were  by  confeflion,  and  it  was  not  equitible  that  it  (hould 
be  in  the  power  of  the  party  to  prefer  one  creditor  to  an- 
other ;  but  that  feemed  to  be  over-ruled.     And  as  to  the  Outlawry  up- 
outlawry,  the  Court  ruled,  that  being  only  upon  mefne  ^"f,"J^7n^'** 
procefs  before  judgment,  it  did  not  alter  the  nature  of  the  ^ake  the  dcbt«. 
debt,  nor  create  a  lun  upon  the  land  in  this  cafe :  but  that  i«cn  upon  the 
where  there  is  an  outlawry  and  a  feizurc  thereupon,  the  *'*J?^  ^^^^^q^* 
debt  attaches  upon  the  land,  and  (hall  be  preferred  to  a  5  co!  29I 29! 
judgment  though  prior  to  the  outlawry,  but  that  it  is  the  Poft49i*  . 
(cizure  that  gives  the  preference, 

H4  It 


8o 

Bringing  debt 
uponajud^nent 
18  no  waiver  of 
lien  created  by 
tbatjud^mcnc 


aotgnment 

It  was  alfo  objedcd,  that  bringing  debt  upon  the  judg* 
ment  was  a  waiver  of  the  Hen  created  by  that  judgment ; 
for  he  can  only  extend  the  land  that  the  party  had  at  the 
time  of  the  latter  judgment ;  but  the  Court  held,  that 
bringing  debt  upoh  a  judgment  did  not  poftpone  this  to 
other  judgments,  and  that  it  was  the  z(k  of  the  attorney, 
and  that  it  would  be  no  waiver,  becaufe  there  was  no 
other  remedy  after  the  year  and  day  at  common  law. 


Mi^mtXiU 


Cvth.  i8i. 
3  Mod.  336. 
A6tion  of  cove- 
nant cannot  be 
brought  in  Eng- 
land for  rent  re- 
ferved  on  a  leafe 
of  lands  in  Ire- 
land.    I   Sbow. 
jox.  S.C. 

.*[8i] 

Cro.  Car.  ity 
Latch.  197. 
W,  Jones  43. 
Hob.  37. 


I.     Barker  verfus  Damer. 

[HiU.  2W.  &M.  Rot.  635.] 

jnARKER  made  a  leafe  for  years  of  land  in  Ireland^ 
^  and  the  leflee  covenanted  to  pay  the  rent  in  London  g 
Barker  afligned  his  reverfion,  and  the  aflignee  brought  co- 
venant in  London  for  the  rent ;  the  defendant  pleaded  to. 
the  jurifdi£iion,  That  the  lands  lay  in  Ireland:  and  on  de- 
murrer the  plea  was  held  good^  for  this  is  a  local  covenant, 
and  adheres  *  to  the  land.  The  leffor  himfelf  could  not 
have  maintained  an  adion  for  this  in  England^  and  the 
ftatute  transfers  it  to  the  aflBgnee  in  the  fame  plight  that 
the  leflbr  had  it ;  and  the  payment  being  to  be  made  in 
London  alters  not  the  cafe.     Vide  S.  C.  Skoiver  191  (a). 

{a)  Vide  2  Sali.  451.  Cowp.  181.  S/r.  yjS.   i  Wi!/.  165. 


I  Sh©w.  340* 
4  Mod.  71. 
Vide  there  the 
record.     Lefllee 
affign'sto  A.,  A. 
alTigns  to  B. 
wit  hont  notice  to 
the  leflbr;  leflbr 


2.     Pitcher  vcrfiis  Tovey. 

[Paf.  4  W.  &  M.  B.  R.     Intr.  Mich.  3  Will.  3.  Rot.  6i.] 

•>0  VENANTzgzmfi  the  defendant  as  aflTignee  of  A. 
V  who  was  executor  of  B.  to  whom  the  plaintiff  made 
this  leafe,  wherein  B.  the  leffce  covenanted  for  him,  his 
executors  and  affigns,  to  pay  a  yearly  rent  of  10/.  and  the 
olaintiff  affigned  for  breach  two  years  rent,  after  the  af- 
fignment  to  the  defendant,  due  and  unpaid.  The  defend- 
ant, as  to  one  year's  rent,  confefied  the  a£lion,  and  as  to 

the 
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fbe  refidae  he.  pleaded,  that  before  that  rent  became  due  vemnta^ijiftA. 
he  granted  and  affigned  the  faid  prcmifes  to  H.  and  all  his  ^^^^^^^^. 
eftate  and  mtcreft  therein ;  virtuie  cujus  H.  entered  and  ter  the  afli^t. 
was  poffcflcd  i  whereupon  the  plaintiff  demurredi  and  the  'ncnt  to  Bi. 
Court  of  C.  B.  held.  That  this  plea  was  naught,  becaufe  ^  ^II;.*,^/^*^ 
the  defendant  does  not  ihew  that  he  gave  notice  to  the  234.  iSid.  33!. 
plaintiff  of  this  affignment,  or  that  the  plaintiff  had  accept-  ^•y«-  »62« 
ed  H.  for  his  tenant,  and  the  leffee  ought  not  to  have  it  ]  ^^^i;^. 
in  his  power  to  put  a  tenant  upon  his  landlord  without  no-  i  Uv.  215. 25^ 
tice.     And  there  is  a  privity  of  cftate,  though  not  of  con-  *^"*    *  ^«^ 
tra£l,  between  the  plaintiff  and  the  defendant,  for  which  spying  ii  ^^  ^ 
reafon  the  Court  of  C.  B.  gave  judgment  for  the  plaintiff:  hafty  rrfoiucion 
But  upon  a  writ  of  error  in  B.  R.  that  judgment  was  now  ^y  !**?  J?'**? 
reverfed  j  and  the  Court  held,  That  there  was  no  privity  wiw^oppofedlT* 
of  eftate  or  contract  between  the  plaintiff  and  defendant;  totiiveribM. 
and  thefe  failing,  the  plaintiff's  adlion  mud  fail  likewife,  *  ^•"'  ^^' 
becaufe  that  muft  be  founded  upon  the  privity  of  eftate  or  ^gji  l^^.'s.ol 
contrad,  the  one  or  the  other;  and  the  Court  denied  Cjnh.  177. 
Kighlfs  cafe-     SiJ.  338.  Ray.  162.   2  Keb.  260.     And  S'^^;^-*> 
as  to  the  objection  that  it  might  be  affigned  to  a  beggar^         ^^* 
the  Court  anf\yered,  it  was  the  leffor's  own  fault  and  folly 
to  take  the  firft  affignee  for  his  tenant,  and  that  the  leffor 
was  not  without  remedy;  for  that  he  might  bring  cove^ 
nant  againft  the  leffee*s  executors,  or  might  diftrain  upon 
the  land.     And  as  to  the  cafe  in  Co.  Lit.  269.  B.  between 
landlord  and  tenant,  that  where  the  tenant  makes  a  feo& 
ment,  the  landlord  muft  avow  upon  his  tenant  for  the  ar- 
rears due  in  his  time,  notwithftanding  the  feoffment,  they 
fiid  it  was  fo  in  this  cafe,  for  covenant  will  lie  againft  the 
defendant  for  the  rent  due  in  his  time  before  affignment, 
but  not  after  {a). 

(tf)  The  affignee  is  difcharged  by  tual  enjoyment  of  the  eftate,  (hall  lie 
affigning  before  breach  to  a  feme  co-  liable  to  this  adion  ?  I  think  only  the 
vert;  Barnfatber  v.  Jordan^  Doug,  laft  (hall  be  liable."  Where  the  de« 
452.  A  mongagee,  *wbo  has  not  en-  fendant,  be;ng  fued  as  affignee,  plead- 
ttred,  is  not  liaole  to  be  fued  as  affig-  ed,  that  before  breach  he  had  affigned 
nee,  although  the  mortgage  is  forfeit-  to  A.  who  entered,  and  was  poffefled; 
ed;  Eaton  v.  Jaques^  Doug,  495.  In  the  plaintiff  replied,  that  the  defend. 
that  cafe  it  was  faid  by  Lord  Mansfield ^  ant  continued  in  poffeffion,  and  traver* 
"  In  leafes,  the  leffee  being  a  party  to  fed  the  entry  and  poffeffion  of  A.  The 
the  original  contrail  continues  always  Court  held,  that  the  replication  was 
liable,  notwithftanding  any  affignment ;  not  fufficient,  as  it  had  not  charged  the 
Che  affignee  is  only  liable  in  rcfpe^  of  fecond  affignment  to  be  fraudulent ; 
his  po^ffioQ  of  the  thing  ;  he  bears  lValker\,  Reeves^  Doug.  461 .  /«  noth  ; 
the  burthen  while  he  enjoys  the  bene-  where  the  plaindff  replied,  that  the  de« 
fit,  and  no  longer ;  and  if  the  whole  fendant  had  not  affigned ;  and  it  ap- 
is not  paffed, .  if  a  day  only  is  referved,  peared  at  the  trial,  that,  being  weary 
he  is  not  liable."  Buller  J.  faid,  of  his  affignment,  he  employed  a  per- 
**  The  queftion  being,  whether  mere  fon  to  find  him  one  who  would  take  it 
pomioal  affignees  with  the  naked  righjt,  off  his  hands ;  and  accordingly  it  had 
or  poly  fab^Qti^l  aftignees  in  the  ;.^-  been  formally  affigned  to  a  pnfoner  in 

the 
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the  Fleet.    The  plaintiff,  not  having  186.  mote.    The  affignee  wasiiddl  Mt 

replied  that  the  affignment  was  frau-  liable  after  affigning  over,  although 

dulenty  was  nonfaited  ;  Lekeux  v.  Najb,  the  leiTor  was  a  party  to  the  firft  affign- 

X    Str.    1221.     A    landlord    cannot  ment ;  and  it  was  agree^*  that  a  term  ' 

nainuun  eovenant  againil  an  onder-  mutuallj  defeazable  (honld  be  abfo. 

leffee ;  Holfird  v.  Hatch ,   Doug.   182.  late,  which  was  contended  to  be  a  new 

bat  if  the  whole  terra  paiTes  by  affign-  grant ;  ChamcelUr  v.  PooU,  Datg^  764. 

ment,  the  affignee  is  Uable  to  be  fued  An  adminilbator  in  pofieffion  is  liable 

by  the  landlord  or  his  rcprefcnudves,  injure  froprio  as  an  affignee ;  Tilmjf  v. 

though  the  rent,  ^c  is  rcferved  to  the  Norrh,  ftfi  309.     Vtdt  i  Bro.  P.  C. 

aflignor ;  Palmer  v.  Edwards ^  Doug.  74. 


[  82  1  3.     Woodward  verfus  Marfhall. 

[Mich.  8  Will.  3.  B.  R.] 

AttOTmnart.       HT  H  £  plaintiff  declared  as  aiEgnee  of  a  reverfion  hj  a 
Poft  90.  A     fine,  for  rent  due  ;  and  upon  an  ill  plea  and  demur* 

rer,  i/<?// Chief  Jufticc  objedted,  that  the  plaintiflF  had  fet 
forth  no  attornment,  without  which  the  reverfion  could  * 
1  LcT.  40.         not  pafs.     Dee  for  the  plaintiff  anfwered.  That  this  being 
s  Lev.  134,        an  aflion  of  covenant,  it  was  founded  on  the  privity  of' 
ci!ilL°309.  b.  cohtrad,  and  differed  from  an  adion  of  debt,  which  was 
founded  on  the  privity  of  cftate.    Hoh  C.  J.  Unlcfs  the 
reverfion  paffed  by  the  affignment,  the  covenant  cannot 
pmfd,  for  there  is  nothing  wherewith  it  can  be  transfer* 
red  {a) ;  but^  Curiam^  Ndbody  appearing  for  the  defend- 
antj  let  the  plaintiff  take  judgment. 

(m)  R.  4KC.  Sfr.  78. 


zmt. 


I.  Savier  ver/us  Lenthall  &  al. 

[HiU.  I  W.  &  M.  B.  R.] 

In  affife  de-  A  S  S I Z  £  for  the  ofBcc  of  marflial  of  the  K.  B.  againft 
nandantnoQ^  £\  Lenthall  zni  four  others.  Counfel  was  ready  at  the 
not  ready  to  ■'ar  to  arraign  it  in  r  rerun*  The  recognitors  did  not  ap* 
coast  infUntcr    pear^  but  the  Chief  Juftice  ordered  the  writ  to  be  read  \ 

and 
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«ndlielfiid^  it'might'be  returnable  at  any  common  day,  on  the  twitnt'* 
or  reiurn^ay.    The  plaintiff  alfo  did  not  appear,  and  the  ^gT'pK  4.  s.^ 
Court  ordered  the  affize  to  be  adjourned  till  the  next  day.  3  Mod.  173.' 
Then  the  affize  was  arraigned,  and  the  tenant  demanded  Comb.iTajXoj. 
that  the  demandant  fhould  count  againft  him.     The  dc-  ^^  ^^' 
mandant  was  not  ready,  and  prayed  that  it  might  be  ad- 
journed till  another  day  *,  but  it  was  denied ;  for  this  is 
feftinum  remedtumj  and  the  tenant  is  to  plead  prefently, 
which  he  cannot  do  when  he  hath  nothing  to  plead  to : 
whereupon  the  demandant  was  nonfuit.     Et  nota;  the 
Court  told  him  he  might  bring  a  hew  ailize. 

2.     Saveris  verfus  Briggs.  [83]" 

[Pafch.  5  Will.  3.  B.  R.] 


I 


N  qffixe^  if  the  defendant  plead  in  abatement,  he  muft  Appetrance, im- 
plead over  in  bar  at  the  fame  time :  Alfo  no  impar-  pa^^Mw,  pfead- 
lance  (hall  be  allowed  without  gbod  caufe,  becaufe  it  is  Kef'.Vig-Tis. 
fejtinum  remedium;  and  if  there  be  feveral  defendants,  and  c.  5.  §  ij. 
any  one  of  them  do  not  appear  the  firft  day,  the  affize  fliall 
be  taken  by  default  againft  them. 


;%(tion  on  tlie  Cafe  for  OHortiJor. 

Vide  Title  JK^OrlJ^, 


:^ttae!)ment« 


Againft  an  at- 
torney for  not 
making  good  hia 
propofals  of 
bringing  money 
into  courU    Fab 
48.. 


1.    Forfter  verfiis^  Brunetti. 

'  [Mich.  8  Will.  3.  B.  R.]  .       -^= 

ATTACHMiENT  lies  not  for  Aot  performing  an  Attachment  Hea 
award,  madeupon  a  rule  of  Court,  without  a  per-  f^g°^',Jjf3,^' 
fpoal  demand.  Holt  C.  J*  remembered  the  fir  ft  attach-  not  ftridiiy  good 
mem  of  this  kind  was  in  Sir  John  HumblH  cafe  in  j'^^'^^f"®^. 


83  attacfiment/ 

peri^acnand  Xifyng/s  timc ;  ill  which»  and  ever  fincc,  a  perfonal  dc- 
AMty^j  Liii  ^^^^  has  been  thought  necefTary.    In  fuch  cafe«  of  awards, 
2  ao,  124,125.    though  they  be  not  legally  good,  attachment  lies  for  non- 
performance,    jlliter  if  impofiible ;  but  the  party  is  ex- 
cufed  as'to  that  part  which  is  impofiible  only.  Micb.  9  W,  3, 
B.  R.  Harrifiu  verfus  Bowman  (a). 

{a)  The  conrfe  of  proceeding  to  ob-  mcnt  will  be  ordered  of  coarie  ;  1  Crrngf. 

tain  an  attachment  is  this :  The  award  Prac,  269.  When  the  award  is  accepc- 

inuft  be  tendered  to  the  party  againft  cd,  but  the  money  being  demanded  is 

whom  it  is  intended  to  move  for  the  not  paid,  an  affidavit  muft  be  made  of 

attachment,  and,  if  he  refufe  to  accept  the  due  execution  of  the  award,  and 

it,  affidavit  of  the  due  execution  of  the  of  the  demand  and  refufal  of  the  mo* 

award,  and  of  fuch  tender  and  refu-  ney ;  and  an  undamped  indorfement 

iki,  mof!  be  made,  and,  on  that,  an  ap-  of  an  award  is  a  fufficient  authority  to 

pHcation  made  to  the  Court  to  have  a  third  perfon  to  demand  the  money 

the  order  of  ff^/Tfirx  (if  the  reference  awarded;  z  BL  Rip,  990.  KjJ  a  16. 

is  at  nifiprim)  made  a  rule  of  Court ;  When  the  fubmiffion  is   by  rule  of 

then  a  cc^y  of  thu  rule  mufi  be  frrved  Court  according  to  the  (latutf ,  the  affi* 

on  the  party  refuiing  to  accept  the  davits  to  ground  the  atuchment  i!ieed' 

award  ;  if  he  ftill  refufe  to  accept  it,  not  be  entitled  in  any  caufe ;  for,  ult 

an  affidavit  inuft  be  made  of  perfonal  the  rule  for  the  attachment  is  granted, 

fervice  of  the  rule,  and  of  the  difobe-  there  is  no  proceeding  in  court ;  but 

dience  to  it,  and  then  on  application^  the  affidavits  in  anfwer  muft  be  enti^ 

grounded  on  that  affidavit^  an  attach-  ikd ;  Bivmm  v.  BtvoMf  3  7*.  ^.  6oi«. 


2.  Anonymous* 

[Mich.   10  Will.  3.    B.  IL] 

Expofition  of      13  XT  LE  was  made  to  put  off  a  trial,  fuper  folutione  cuf- 
rule  fupcr  foia-     ^     tagior  and  the  cods  not  being  paid,  and  the  trial  put 
tiooe  cufbg.       Qflp^  ijjg  plaintiff  moved  for  an  attachment^  but  had  it  not ; 
for  the  Court  faid  he  Ihould  have  gone  on; 


[  84  ]  3.     Hall  verfus  Mifter. 

[Mich.  II  WiU.3.  B.R.] 

Attachment  up-  f  F  a  rule  be  made  at  mfi  prius  to  refer  a  matter  to  the 

cB  an  award  of     1     three  foremen  of  the  jury,  and  that  the  plaintiff  ihall 

mM^^'ro^     have  a  verdifl  for  his  fecurity  ;  after  the  award  made  the 

i>eing  given  for    plaintiff  may  either  enter  up  judgment  on  the  verdid,  or 

fecuri^.  Ante     have  an  attachment  for  not  obeying  the  rule  of  Court,  it 

Kvd  116^^'       being  in  his  elefiion  which  way   he  will  execute  the 

award  ;  and  this  was  affirmed  bvMr.  Nortbeji  and  at  the 

bar,  to  be  the  conftant  pra£lice.  Tourton  and  Gouid  (in  the 

abfcnce  of  the  Chief  Juftice)  doubted  of  it,  becaufe  the 

verdi^  flood  ftill  on  record.  To  which  Northej  anfwered» 

There 


^ttactment  84 

There  could  not  be  a  judgment  entered  on  fach  verdift 
without  leave  of  the  Court.  And  the  attachment  was 
granted  («}• 

{u)  To  ohtun  leave,  it  is  neccfTary  ever  hsul  has  been  given  it  is  ufual  to 

to  produce  an  affidavit  of  the  due  exe-  take  a  verdid  to  the  amount  of  the  de- 

cution  of  the  award,  and  the  demand  mand,  fubjed  to  being  reduced  by  the 

€^  the  money  awarded,  as  it  is  to  ob-  arbitrator. 
tain  an  attachment;  ^iv«#/ 5 8.  When- 


4*  Anonymous. 

[Hill.  9  Ai\n«  B.  R.] 

MOTION  was  made  for  an  attachment  againfl  the  Forcontempta-' 
defendant  on  affidavit,  that  being  fcrvcd  with  a  rule  ^^^^^^^j^^ 
of  Court  to  (hew  caufe  why  an  information  (hould  not  be  tachmeot  goM  ' 
filed  againil  him,  he  faidj  tie  did  not  care  a /art  for  the  rule  witiioot  a  rule  t» 
^  Court.  And  itfi?r/A<yAttomcv  General  infiftcd,  he  ought  fLT,"'*^** 
to  be  £rft  heard  to  (hew  caufe  againil  it,     Et  per  totam  is4aa?^85«. 
Cur.    He  (hall  anfwer  in  cuftody,  for  it  is  to  no  purpofe  «  Stnn.  ]o6t* 
to  ferve  him  with  a  fecond  rule,  that  has  flighted  and  de- 
fptfed  the  firft.    It  is  to  expofe  the  court  to  a  further  con* 
tempt.     And  accordingly  the  defendant  was  brought  in, 
and  entered  into  a  recognizance  to  anfwer  interroga-  •which is aU 
torics  *.     Videplus^  title  Contempt  (i).  that  can  be  had 

thcxeupoii}  and 
if  he  forfwtar  hlmiclf,  he  it  fabjeA  to  a  profecotion  for  pegury.   Far.  31. 

Ifota.  Aq  attachment  was  granted  againft  the  plaintiff's  attorney  for  put- 
tii^  the  name  of  an  attorney  of  ^.  R.  to  the  procefs  without  his  authority. 
I  fiurrow  20.  Openhein  qui  tarn  v.  Harrifon.  Mich.  30  Geo.  2.  Hote  to  ^tk 
edition. 

{ff\  Quxre,  If  the  attachment  goes  confefs  the  contempt*  and  fubmit  di- 

abfolately»   when  the    contemptuous  redl^  to  the  judgment  of  the  Court; 

ivords  are  only  {worn  to  by  one  wit*  but  u  obliged  to  anfwer  interrogator 

v^it.    Vide  Str.  1068.     In  3  Jtfynt  ries  ;  Rex  v.  Beardmortf  a  Bur.  7962 

ax9»   the  Court,  under  that  circum-  except  in  cafe  of  a  refcue  and  con« 

(Knee,  only  granted  a  rule  to  fliew  tempt  in  the  face  of  the  Court.  Jtex  y. 

caofe.    A  perfon  cannot  come  in  and  Eliini,  i  Bl,  Rep.  640, 


.(  .85    } 


Zttainhtv, 


Attainder  of 
Uuibn  by  coq- 
miBiotkom^H, 
S.  c  1^.  woflu 
corruption  of 
blood.  Co.  Lit. 
391.  a. 


1 .  Rex  ver/i/s  Morphes. 

[Jt  fBeOld  Bailey,  cgramUoh  Chief  Jt^ia,  Treby  Chief  Juftice^ 
Powell,  Powys,  Ward, Rokefby, and  lourton,  Oa. 9,  1696.] 

r\  N  a  commifBon  of  Oyer  and  Terminer  upon  the  fta- 
^^  tute  28  H.  8.  ^.  15.  one  Morp^oes  was  indi£^ed  of 
high  treafon,  and  demanded  the  benefit  of  the  7  W.  3, 
r.  3.  Whereupon  this  queilion  arofe,  fc.  Whether  an 
attainder  upon  this  ftatute  wrought  corruption  of  blood  ? 
Et  per  Cur.  No  attainder  of  piracy  wrought  corruption  of 
blood,  for  it  was  no  offence  at  common  law.  But  an  attainder 
of  treafon  works  corruption  of  blood  in  all  cafes,  where- 
cvcr  the  treafon  be  done,  except  only  attainders  before  the 
conllable,  marihal,  or  admiral :  The  reafon  of  which  was^ 
bccaufe  there  could  be  no  record  made  of  it;  but  here 
there  is.  Adjourned  from  the  0/d  Bailey  to  Hoifs  cham- 
bers, and  there  debated. 


One  attainted  of 
tnaf  )n  in  coun* 
trrfeiting  the 
Coin,  on  ilatute 
S  and  9  W.  ^. 
Ihall  forfeit  his 
land;,  though 
corruption  of 
blood  is  faved  by 
thataa. 


h: 


Contra  H.  P. 
C.  6. 


2.  Sir  Salathiel  Loveirs  Cafe. 

[Hill.  8  Ano.  in  Dom.  Proceriun.] 

Was  feized  of  lands  for  three  lives,  and  attainted 
for  counterfeiting  the  king's  coin,  on  the.  (tat.  8  (sT 
9  }i^,  3. ;  by  a  provifo  of  which  ftatute  corruption  of  bood 
is  faved,  and  thence  it  became  a  queftion,  Whether  H. 
had  forfeited  the  lands,  which  the  .king,  as  forfeited,  had 
granted  to  baron  Lovell?  The  baron  brought  a  bill  in 
Scacc.  to  redeem,  and  had  a  decree ;  and  an  appeal  was 
brought  in  the  Houfc  of  Lords,  and  it  was  held  by  the 
Judges,  That  in  the  cafe  of  an  attainder  of  felony,  the 
forfeiture  of  the  eft  ate  to  the  lord  is  only  by  way  of  ef- 
cheat,  pro  defecJu  tenenUsy  and  the  not  defcending  is  the 
coiii'equcncc  and  efi'eft  of  the  corruption  of  blood  or  in- 
cap'.;city ;  but  in  treafon  the  lands  come  to  the  crown  as 
an  immediate  forfeiture,  and  not  as  an  efchcat.  And  the 
forfeiture  and  corruption  of  blood  are  diftincl  parts  of  the 
penalty  j  fo  that  the  forfeiture  may  be  faved,  and  yet  the 
conuption  remain  \  or  the  corruption  be  faved,   and  the 

forfeiture 


forfeiture  remain.  And  accordingly  it  is  fo  provided  by 
feveral  ftatutes ;  and  by  confequence  that  the  lands  were 
forfeited,!!!  the  principal  cafe. 


^ttornep  anD  Solicitor,    nde      [86] 
Title  i&rtbilege* 


i;  \,B€rkenhead  verfus  Fanfhaw. 
[HiU.  2  W.  &  M.  B.  R.  Rot.  750.] 

jNDEBITAtUS  affUmpftt  was  brought  by  an  at-  i  Show.  96. 
"^     tomey,  for  fees  and  difburfements,  in  defending  fuits  ^^*'*  extendi 
m  an  inferior  court,  and  in  the  Court  of  B.  R*  the  de-  only  to  attorniet 
fendant  pleaded  3  ^.  i.  c.  7.     Et  per  Cur.  ift,  The  fta-  ot  the  court*  at 
tute  may  as  ^ell  be  pleaded  to  an  indebitatus  affumpfii  as  to  SffhT'i^T?' 
the  a£tion  of  debt,  unlefs  a  fpecial  promife  belaid;  but  s.  c.57. 
to  a  fpecial  promife  or  an  inftmul  computaffet^  it  is  no  plea. 
2dly,  The  ftatute  does  not  extend  to  attornies  in  inferior 
courts^  but  only  to  attornies  in  the  courts  at  Wejlminfter^ 
ibthatit  isnp  plea  as  to  the  plaintiff;  ergo  judgment  pro 

(tf)  ^^  St.  2  G,  2.  r.  23.  /  22.  and  it  may  be  given  in  evidence  on 

the  bill  maft  be  MvereJ  to  the  party,  the  general  ifTue ;  Bull.  N,  P.  14*5.  If 

or  left  at  his  houfe,  a  month  before  the  a  bill  is  partly  for  buiinefs  done  in 

commencement  of  the  adion.     The  court,  and  partly  for  conveyancings 

Court  will  Aay  proceedings  until  a  bill  parliamentary  bufinefs,  fees  paid  to  a 

is  delivered ;.  Q/ari  v,  Gotifrey,  1  Str.  prodor»  ^c,  the  Ma^er  may  tax  the 

033.     Abillp^ay  be  fet  off,  though  whole:  Doug.  199.     The  Court  will 

not  delivered  a^  month  be/ore*  if  deli-  refer  a  bill  tor  bufinefs  at  the  Quarter 

vcred  time  enough  to  be  taxed ;  Mar-  S^ffions  to  be  taxed;  Jack/on  v.  ^/7- 

tim  V.   JVinderi  Doug,  198.     The  bill  Jians,  4  T.  R.  ^g6.     The  reafonable- 

inaft  be  aSually  left,  for  where  it  wai  nefs  of  the  bill  is  not  inquirable  into  at 

delivered  to  the  defendant,  who  ac<«  niji  prius,  or  on  a  writ  of  inquiry ; 

knowledged  the  debt  and  promifed  to  Hooper  v.  77//,  Doug,  igSr    It  is  fufH- 

pay,  but  fatd  he  did  not  know  what  to  cient  to  prove  the  exigence  of  the  cafes 

do  with  the  bill,  the  plaintiff,  who  took  and  bufmefs  for  which  the  charges  are 

it  back,  was  nonfuited  ;  Br»oh  v.  Ma^  made,  altd  the  main  articles,  and  is  not 

/on,  M  £i,  290.     The  fUtute  does  not  neceffary  to  prove  every  fmglc  item; 

extend  to  bufmefs  done  in  cooveyan-  FhiUfs  y^  Roacif,  Ej^inafe  ^,  Anon,  ibid* 
cingi  or  to  :he  executor  if  an  attorney, 
4 


S6 


-attorney  anD  (Solicitor* 


ilttomey*e  con* 
lent  binds  tbe 
client  though 
cootiar^  to  hit 
ci^ciii  orders. 


9  Rolf.  Abr. 
747.     Far.  2. 
Hod.  Calesi6, 
40,  J6. 


2.    Latuch  wrfus  Pafherante* 

[Mich.  8  Will.  3,  B,  R.] 

^SS  XT  MP  SIT.  The  defendant  pleaded  non  afump- 
Jit  infra  fex  annos:  the  plaintiflF  replied,  and  for  want 
of  the  de^ndant's  joining  iflue  in  due  time,  the  plaintiff^t 
attorney  figned  judgment,  but  afterwards  confented  to  ac-* 
cept  the  joinder  in  iflue :  But,  upon  motion  to  the  Court  to 
compel  him  to  accept  it,  it  was  oppofed,  becaufe  the  plea 
was  a  hard  plea,  and  the  client  had  notice  of  the  advan- 
tage, and  ordered  the  attorney  to  infift  upon  it.  The 
Court  faid,  that  fince  it  was  a  nard  plea  they  would  not 
have  compelled  him,  if  he  had  not  confented  to  waive  the 
advantage,  but  now  they  would  hold  him  to  his  confent : 
And  as  for  the  client,  he  was  bound  by  the  confent  of 
bis  attoniey,  and  they  could  take  no  notice  of  him  [a). 

(tf)  Vide  Cartb.  412.     Skin.  679*     Cmb.  439* 


5  Mod.  20;. 

6  Mod.  x6»  40. 


3.  Anonymous. 

[Mich.     10  Will.  3.    B.  R.] 

pER  Holt  Chief  Juftice,  The  courfe  of  this  Court  is, 
-*  where  an  attorney  takes  upon  him  to  appear,  the 
Court  looks  no  farther,  but  proceeds  as  if  the  attorney 
had  fufEcient  authority,  and  leaves  the  party  to  his  a&ioa 
againft  him. 


[87] 


4.   Anonymous. 

[Trin.     IX  WUl.  3.     B.  R.] 


Mod. 


c«fei  86.  Tiyf  OTION  was  made  to  compel  an  attorney  to  appear 
14.  69J.  IVl  f^j.  j^  g  ^^^  jj^^  Q^^^  j^^y  1^^  ^3  „Qj  compel- 
lable to  appear  for  any  one,  unlefs  he  takes  his  fee,  or 
backs  the  warrant  ^  and  then  they  will  compel  him. 


Goring  ver/us  Bifhop. 
[Mich.  10  WiU.  3.  B.  R.] 


Writing?  left  in    VfT  H  E  R  E  writings  come  to  an  attorney's 
•itorncy's  hands.    VV      ^jjg  way  of  his  bufmcfs  as  an  attorney, 
I  Mraci.  547,    ^^^^  motioii  wiU  make  a  rule  upon  him  to  del 


r's  hands  in 
^,  the  Court 

upon  motion  will  make  a  rule  upon  him  to  deliver  them 

back 


attorney  anU  ©olicfton  S; 

back  to  the  party :  But  where  they  come  to  his  hands  in 
any  other  manner,  or  on  any  other  account,  the  party  muft 
refort  to  his  adion  (^i). 

[a)  3  T.  R.  275.  cont.  astolaft  point.  FiticStr.  547,621.  Doug.  104. 

6.  Oades  verfus  Woodward. 

[Hill.  I  Ann.  B.  R.     2  Ld.  Raym.  -jGe.  S.  C] 

rirOODWA  R  D  gave  a  warrant  of  attorney  to  con-  Far.  95.  judg. 
^^      fcfs  adjudgment,  and  died  within  a  year  after  in  ^^0^^'*^^;. 
time  of  vacation,  before  the  eflbin-day  of  the  fubfequent  rant  of  attorney, 
term,  which  was  Eafierttrm  5  the  attorney  after  his  death  fuay  be  entered 
entered  up  the  judgment  as  of  the  precedent  term,  but  IsofthVterm" 
brought  not  the  roll  in  before  the  eflbin-day  of  Eajler  precedent,  tho* 
term ;  and  it  was  now  moved  to  have  the  judgment  fet  ^''^**''^''"j^^"' 
afide,  the  warrant  of  attorney  being  revoked  by  the  death  cition" 
of  the  party.     Et  per  Holt  C.  J.   i  It,  By  the  courfe  of  the 
Court  a  warrant  of  attorney  to  confefs  a  judgment  is  not 
rcvokabie,  and  the  Court  will  give  leave  to  enter  up  the 
judgment  *,  though  the  party  does  revoke  it  5  but  it  is  de-  •  i  vent.  310. 
terminable  by  the  party's  death  ;  but  if  the  party  dies  in^F^r-  *•  s.  c.  by 
the  vacation,  the  attorney  may  enter  up  the  judgment  that  wo^dwad^s  ^'' 
vacation  as  of  the  precedent  term,  and  it  is  a  judgment  at  cafe.    Mod. 
the  common  law,  as  of  the  precedent  term,  though  it  be  Cafes  14.  3Saik. 
not  fo  upon  the  ftatute  of  frauds  inrefpect  to  purchafers,  "^'  Holt  401. 
but  from  the  figning ;  fo  that  this  judgment  being  a  judg- 
ment at  common  law  as  of  Hilary  term,  it  was  a  judgment 
entered  when  the  party  M'as  alive,  and  therefore  good  with- 
out all  queftion,  if  the  roll  had  been  brought  in  before  the 
eflbin-day  of  Eajler  term  ;  but  that  not  being  done,  the 
que  (lion  will  be.  Whether  we  can  now  admit  it  to  be  filed  ? 
By  the  courfe  of  the  Court,  all  the  rolls  of  Hilary  term  Poft  terminum 
ought  to  be  brought  in  before  the  eflbin-dpy  of  Eajler  JU"/*"",?'  ^^ 
term,  and  made  part  of  the  bundle  of  Hilary  term ;  and  iJve  of  the^ 
it  is  for  this  reafon  that  v/hat  is  done  in  the  vacation  is  cjurt.  Far.  39. 
looked  upon  as  an  aft  of  the  term  preceding  5  and  there 
cannot  be  a  pqft  ierminum  roll  received  without  leave  upon 
motion,  which  the  Court  does  not  grant,  but  when  it  ap-  [881 

pears  that  nobody  can  be  prejudiced,  for  it  is  dangerous ; 
and  he  faid  that  praftice  (hould  never  have  his  confent  to 
be  allowed  again  ;  for  by  this  means  the  (latute  of  frauds 
and  the  aft  for  docketing  of  judgments  will  be  fruftrat- 
cd  ;  for  if  the  Court  allow  the  filing  of  this  roll  in  Eajler 
term  as  a  judgment  of  Hilary^  when  it  was  not  among 
the  rolls  of  that  term,  how  (hall  purchafers  avoid  the 
confequence  of  it,  when  it  was  neither  docketed  nor 
Vol,  I.  1  brought 


S8  attorney  ann  dolicttor. 

brought  in  ?  Upon  tins  account  the  Court  difallowed  the 
fiJing(fl). 

{a)   R,ac.  Sir.  882.  3  P.  IF.  398.  Barnes  266.    Fi.  Str.  1081.    Ft.  Rep. 
B.  R.  Umf,  Hard.  1 58. 


7.  Anonymous. 

[Trin.  z  Ann.  B.  R.] 

Judgment  ftaii  A  N  attorney  appeared,  and  judgment  was  entered  agaiiill 
net  be  fetafidc  «^^  his  client,  and  he  had  no  warrant  of  attorney ;  and 
5^d??h««  "°w  *c  queftion  was,  If  the  Court  could  fet  afide  the 
warrut, ifhebe  judgment.'  Et per  Cur.  If  the  attorney  be  able  and  re- 
fofficient.  Mod.  fponfible,  we  will  not  fet  aCde  the  judgment.  The  rea- 
^      '  fon  is,  becaufe  the  judgment  is  regular,  and  the  plaintiff 

ought  not  to  fufFer,  for  there  is  no  fault  in  him ;  but  if 
the  attorney  be  not  refponfible  or  fufpicious,  we  will  fet 
afide  the  judgment ;  for  otherwife  the  defendant  has  no 
remedy,  and  any  one  may  be  undone  by  that  means. 


Ctfeti6. 


8.   Parfon  ver/us  Gill. 

[Trio.  2  Ann.  B.  R.     2  Ld.  Raym.  89;.  S.  C] 


M  •mrtran.iam  A  ^  ^^^  ^^P  <>•  the  plca-roll  It  was  entered,  that  the  plam- 
amended  by  ihe  -^^  tiflF  po.  U.  Juo  J.  S.  attomatum  fuum^  and  the  memo^ 
warrant  of  aitor-  ^^„,/,^,^  ^33    that  the  plaintiflF  venit  (fprGtulit^  t^c.  but  did 

ncy  on  the  fame  ^  /  *  ^  .*.'-- 

roU.    Ante  47,    "Ot  lay  venit  per  attornatum  fuunty  or  in  propria  perfinafua, 

50,77.  Fir.  Upon  tliis  there  was  a  non  fum  informattts  entered,  and 
i*^  -  Sjik  ^20  j"^g"^^"t  pro  qtier.  And  error  being  brought  in  the  Ex- 
''  ^  *  ^  '  chequer  Chamber,  it  was  moved  to  amend  the  declaration 
by  the  top  of  the  plea-roll :  And  it  was  objef^ed,  that  this 
was  but  an  entry  of  the  clerk,  and  there  might  be  no  war* 
rant  given  or  filed  :  But  Holt  C.  ]•  held  it  might  be  amend- 
ed by  the  plea-roll.  In  C.  B.  the  warrant  of  attorney  is 
always  iiled  by  itfclf  on  a  diftin£t  file,  but  the  courfe  of 
this  Court  was  always  to  enter  them  on  a  particular  roll 
for  that  purpofe,  till  C.  J.  Wrigkfs  time,  and  he  altered 
the  ancient  courfe,  and  caufed  them,  to  be  entered  on  the 
top  of  the  refpeftive  plea-rolls  to  which  they  belong,  and 
it  is  pra£llfed  at  this  day.  Till  a  warrant  of  attorney  is 
iiled  or  entered,  it  is  not  a  matter  of  record  :  But  a.  man 
may  appoint  an  attorney  in  court  upon  record  ;  and  a  war* 
rant  o!  attorney  upon  the  plea->roll  is  as  well  and  as  much 
a  record  as  it  would  be  upon  any  other  roll :  and  it  cannot 
be  intended  but  that  the  plaintiff  declared  by  attorney,  thp 

attorney's 
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attorney's  name  being  to  the  judgment-paper^  vix»  J.  5« 
pro  quer  [a), 

{a)  Sec  BL  Ref.  453. 


9.    Lamb  verfus  Williams*  [  80  ] 

[Hill.  2  Ann.  B.  R] 

IN  trefpafs  in  C.  3.  verdif^  was  for  the  plaintifF,  and  Mod.Ct6i8i* 

his  attorney  entered  a  runittit  iamna  as  to  part,  and  |v5-  g^"*  *»* 

judgment  for  Ae  reft ;  and  it  was  held,  That  the  attor-  ,  roIk  Ab.  ^%^ 

ney  has  authority  by  his  being  conftituted  attorney  to  re-  Remitted  damiui 

mit  damages ;  and  that  a  remittitur  need  not  be  by  the  ""^^  •*  **y  ^^ 

fUiTiUS  in  propria  ptrfona,  as  a  rttraxit  muit.  noft  Wiopro. 

prU  perioQA* 

10.     Gregg's  Cafe. 

[?2,t  (  Ann.  B.  R.] 

pXECUTOR  of  an  attorney  brought  an  adion  for  S^^iS^,f* 
'^  fees  and  law-bufinefs  done  by  his  teftator ;  defendant  cbemafter.  Poit 
moved  to  refer  the  plaintiflTs  demand  to  the  Mafter;  but  596*  S.C.  Hole 
denied,  becaufe  all  the  buiinefs  was  done  in  another  court  \  ^^^* 
otherwife  had  the  bufinefs  been  done  in  this  court,  or 
paitly  in  this :  And  befides,  the  plaintiff  was  an  execu^ 
tor  (*). 

{h)  Fide  Doug.  198. 


II.     Burr  verfus  Atwood. 

[Pafcb.  5  Ann.   B.  R.] 

P*  R  R  O  R  on  an  award  of  execution  againft  bail.   The  F*'*  5*   Wti 
*--'    record  of  the  principal  judgment  was  returned,  and  foftheJSimS 
it  was  objeded,  That  the  plaintiff  at  the  return  of  the  la  the  laioa 
fcirefmcias  appeared  by  7.  S.  his  old  attorney,  and  prayed  •««"*  ^^  P*'**- 
an  alias:  and  that  J.  S.  adcd  on  as  attorney  throughout  JiSd  t^Tth^VuT 
the  whole,  and  yet  had  no  other  warrant  than  the  old  ag/mft  the  baii» 
one,  which  was  given  him  in  the  original  adion.    Et  per  ^  *^»«"  »"* 
H(dt  C.  J.  Any  one  might  fue  out  or  pray  the  fcire  facias^  Q%i^t^ 
and  therefore  the  old  attorney  might;  but  when  the  fcirt  %  s«ik.  603. 
facial  is  returned,  then  the  plea  commences,  and  a  new  }  ]^*  t  .7* 
warrant  of  att6mey  ought  to  have  been  entered,  which  is  Cun2)e'r?'i49, 
hjcntmng^qwdquerensponitloco/uOfisfc.  For  the  warrant  161.  Poft.4ot, 
to  appear  in  the  principal  aftion  is  no  warrant  to  appear  ^^^  uiu^tr. 
in  the  /dre/adai  againft  the  bail}  becaufe  this  is  a  new  ^si 403,^90!* 
I  a  caufc 
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caufc  and  a  diflfcrcnt  record.  Alfo  the  Chief  Jufticc  fai  J,' 
That  upon  this  writ  of  error,  the  record  of  the  judgment 
againlt  the  principal  ought  not  to  have  been  certified* 
Judgment  reverfed. 

-  N,  With  refpcfl  to  attornies  and  folicitors,  fee  (tat.  2  Geo.  2.  cap.  23. 
6  Geo.  t.  cap.  27,  &rc. 

Nota,  An  attorney  of  B.  R.  having  by  collufion  taken  a  turnkey  of  the 
King's  Bench  Prifon  for  his  article-clerk,  the  articles  were  cancelled  by  order 
of  the  Ccurt^  and  ordcfed  to  be  kept  there.     1  Burro.  291 .     Nou  to  ^th  edit. 
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•  I.     Gwam  and  Ward  t^^r/w/  Roe. 

{Trin.  sWni.  3.  B.  R] 

LdflTor  makes  t  j  Makes  a  Icafe  for  years  to  JB.  referving  rent,  and 
befo?e  th«  firft"  aftcrwards  leafcs  to  C.  rendering  rent  5   then  A. 

czpirti  levies  a  Icvics  a  fine  to  the  conufee  and  his  heirs,  to  the  ufe 
fine  i  »«^-  of  the  conufee  and  his  heirs ;  the  firft  leafe  expires, 
le/Tce  to'th/co-  ^^  fccond  Icflce  enters,  and  the  conufee  brings  debt 
nureeisfuffi  agaiiift  the  fecond  kflee  for  rent-atrcar.  Upon  de- 
dent.  Ante  82.  murder  it  was  objcaed  on  the  part  of  the  defendant,  that 
a  And.  15.    Co.  -  »  J  r    ^      r  I  1   /T-        It         1  t 

Lit.  3C9.  b.  Co.  here  was  no  attornment  of  the  fecond  Jeflce  allegedj  and 

Lit.  3.i>  314*  that  it  ought  to  be  in  this  cafe,  becaufe  the  plaintiff  came 
3'^^JJ?  59«  in  by  the  common  law,  iind  not  by  the  (tatute  of  ufcs, 
^^k,iii.i.Q,  quod  fuit  concejfum  :  Alfo  it  was  faid  the  plaintiff  could 
Skin.  3S7.  not  without  attornment  have  maintained  an  a£Uon  againft 
I  Dan.  Ab.6i».  ^^  g^  ,^^^^ .  ^  Q^^  concejlf,  but  held  there  was  a 

plain  difference  between  the  firft  leflee  and  the  fec6nd : 
At  the  time  of  the  fine,  the  reverfion  was  expectant  on 
the  firft  leafe,  notwithftanding  the  grant  of  the  fecond 
Vi.  Str.  X06.  leafe  ;  for  that  continued  only  an  interejft  termini^  and  did 
not  alter  the  reverfion,  which  remained  entirely  expeft- 
ant  on  the  firft  leafe,  as  it  was  before ;  therefore  the  fine 
pafled  but  one  reverfion,  and  that  expedant  upon  one 
particular  eftate,  and  consequently  there  could  be  but  one 
attornment,  viz.  from  the  firft  leflee^  and  not  from  th« 
fccond.    Judgment  ^^^r* 


attornment.  90 

2.     Hudfon  verftis  Jones. 

[Mkh.  5  Ann.  B.  R.j 

1 N  replevin  the  avowant  made  title  by  grant  of  a  rcver-  Upon  Iflue  non 
^  fion  in  the  locus  in  quo  expeftant  on  an  cftate  for  life  to  j°"„^^*„^:  ""^d^" 
the  plaintilF,  unto  which  reverfion  there  was  a  rent  inci-  not  be  given  in 
dent,  adquam  quidem  coiicejfioncm  the  plaintiff  (being  parti-  evidence 
cular  tenant)  did  attorn  :  The  plaintiff  pleaded  tion  conctf- 
Jtt  modo  l^  forma  ;  and  the  queflion  on  trial  before //c// C. 
J.  was,  Whether  the  want  of  attornment  might  be  given 
in  evidence  upon  this  iffue  ?  And  being  made  a  point  for 
the  refolution  of  the  whole  Court,  it  was  urged  for  the 
plaintiff,  That  lypon  twn  conce/fit  the  operation  and  effeft  ^    . .  - 

of  the  grant  is  put  in  iffue,  and  a  deed,  if  it  be  ineffectual,  lo. 
is  void  .  If  the  jxrantee  dies  before  attornment,   it  can  ne-  [01! 

vcr  be  made  good  ;  if  a  fecond  grant  be  made,  and  attorn-  ^  ^     ' 

ment  obtained  to  that,  the  firlt  grant  is  avoided.     That  Hafd^n6.^"'^' 
upon  nonfeoffavit  livery  muft  be  proved  ;  per  qucd^  iffc. 

On  the  other  fide  it  was  faid.  That  in  pleading  a  grant  Co.  Vt.  303.  b. 
of  a  reverfion,  an  attornment  is  always  alleged,  but  not  of  I"  £!^*^*"^  J 
a  feoffment :  And  if  a  feoffment  be  of  a  manor,  it  is  nei-  manor,  it  is  not 
thcr  ncceffary  to  allege  a  livery  nor  an  attornment, 'becaufe  neccfliry  to  fhew 
it  is  res  integra^  and  the  tenants  are  fuppofed  to  be  nume-  ^^  «^rnmcat 

•7   1       /•     /T*  '^*^  .      1  ^       of  the  tenants. 

rous  I  yet  if  the  fcoftce  avow  on  any  particular  tenant  for  ut  Rep.  31. 
rent,  6*^.  he  muft  (hew  his  attornment.   J>/v.  135.     Al-  v\  batever  is  tn- 
£0  in  pleading  a  grant  of  a  reverfion,  the  plaintiff  muft  al-  t7/v«feVhad!^ 
kge  a  venue  for  the  attornment,  which  (hews  it  was  tra-  mitccd.  '3  Mod. 
verfable,  and  that  which  is  traver&blc,  and  not  traverfcd,  3^.    Lit.  Rep. 
is  admitted.     To  this  opinion  the  Court  inclined ;  but  ,'i^*v\^**Raj^ 
held  that  upon  runs  paffa  per  U  fait^  want  of  attornment  18.  j  Dan.  Abr. 
might  be  given  in  evidence,  becaufe  the  operation  of  the  6*7»  628. 
<]eed  is  put  in  iffue  ;  and  livexy  differs,  for  .that  is  the  a£l 
of  the  feoffor  to  complete  his  feoffmeat,  but  this  is  the  acl: 
of  another,  and  nothing  farther  remains  on  the  part  of  the 
grantor. 

Afterwards  the  Court  .held.  That  an  attornment  need  Attornment 
not  be  given  .in  evidence  upon  7wn  coiicejfit^  though  it  muft  Jui^^^^^'inj 
be  pleaded  i  and  though  it  muft  be  pleaded,  yet  it  need  triai>ie  where  the 
not  be  pleaded  with  a  venue,  but  (hall  be  tried  where  the  ^'^^^  *•»•  *  *-«^- 
land  lies,  upon  which  it  is  fuppofed  to  be  made  as  a  fur-  ]^^\^  »f.*(Cii 
render  is.     And  the  reafon  of  their  opinion  was,  becaufe  £i.'4io.    Cm. 
it  is  traverfable,  and  whatever  is  traverlable,  and  not  tra-  J'^*  ^37« 
verfed,  is  admitted  (a),  and  the  grant  is  perfect  as  far  as 
the  grantor  can  perfect  it.    Vide  i  And.  220^  221.    I  Lev. 
192*    Hutt.  102.     2  Co.  6u    Dy.tfi. 

With  liefped  to  attorom^nt,  fee  the  Aat.  of  4  Ann.  cap.  1 6.  fe£t  9,  10* 
And  II  Geo.  2.  cap.  19.  fc£t.  11. 

{a)  Fide  Ld.  ^aym.  504,  296.     Str,  298, 
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Tinhita  SXntxtla. 


Langfton  ver/iis  Grant. 
[Mich.  3  W.  &  M.  B.  R.] 


A«iltafoeT«!U         ufUDITA   querela  is  no  fuperfedcas :  and  therefore 
».1S^B!^^Al!a  execution  may  be  taken  out,  unlcfs  a  fuperfedeas  be 

t  Liii.  I  ;i.        fued  forth ;  and  if  the  «Wi/«  querela  be  founded  on  a  deed, 
*  Mod,  III.      it  TtiM^  be  proved  in  court  before  a  fuperfedeas  (hall  be 
granted. 


a.     Clerk  verfus  Moor. 
[Mich.  6W.  3.  B.  R] 

Cift1i.303.S.C    ji^OOR  had  judgment  in  debt  againft  Sir  Richard 
b,  wtilTtSr'*    ,         (^^''^  5^  one  Beale,  and  Pm/>  wis  t*ken  in  execu- 
^'rty  \*  in  cuf-     tion,  and  was  fct  at  large  by  the  plaintifPs  own  confent. 
tody,  fcirt  facias  Hereupon  Sir  Richard  CUrk  fued  an  audita  querela  auia  ti* 
prMdiT^'htr.  ^^  againft  Mxr,  praying  he  might  alfo  be  difcnarged 
«Me  Teoifc  aa4    firom  the  judgment,  is^c*     He  fued  out  two  ^^nrits  oifcire 
difticfi  infinite,  facias^  and  two  nichils  were  returned  j  and  he  moved  tor  a 
J  Lin.  151.       f^P*^fid^^%  relying  on   i  Leon.  14a.     But  it  was  denied 
pir  Cur.  for  the  procefs  oi fire  facias  is  improper.    Where 
the  fuit  is  quia  timet,  and  the  party  at  large,  the  proper 
procefs  is   venire^  and  diftrefs  infinite;   but  where  tlie 
party  is  in  execution,  there  he  may  either  have  v^fcire  fa- 
cias or  a  venire.     And  Co*  Ent.  88.  is  the  ovA'j  fcire  facias 
on  a  matter  in  pais  where  the  party  was  not  in  eiecution. 
Vidi  Mo.  811.     2  Cr^.  29.      3"Cr©.  634.      2  Sound.  144. 
Mo.pL4^j. 


3*  Anonymous. 
[HUL  10  Will  3.    B.  R.] 

Pntttt  In  mMh  1  F  an  emdits  quereh  be  founded  upon  a  record,  or  tlie 
?"*'***Caitii!'*  J?'^  '^  "*  cuftody,  the  procefs  upon  it  is  2  fcire  facias s 
»5«-    wrth.      j^^  if  it  be  grounded  on  matter  of  fa£l,  or  the  party  nor 

tn  cnftody,  the  procefs  is  a  venire.    Mcsr  Six.    Trin. 

12  »^.  3.  £.  K.  held  fo  again* 


4*  Anonymous. 

[Pafch.   12  Will.  3.  fi.R.] 

WHERE  the  party  has  a  matter  which  he  mipht  Pcftifi^. 
have  pleaded  to  the /cire  facias  in  his  difcharge,  and  J^*^,  J'^^"!;. 
two  fiiciils  are  returned,  and  judgment  againft  him,  the  ed.the  Cour:  will 
Court  will  relieve  him  upon  motion,  without  putting  him  relieve  upon  mo- 
to  an  audita  querela ;  aiiUr  in  cafe  a  fcire  feci  be  return-  i'l^dljJ^IJuelSi. 
ed  [a).  Cro.  J»c.  59.  5. 

(a)  FiJeL^.  Rajm.  1295.  Str,  1075.     Bl  1183. 

The  indulgence  now  (hewn  by  the  o^  autlita  querela  afclei'sy  and  driven  it 

courts,  in  granting  a  fuinmary  relief  quite  out  of  praflice.     But  there  are 

upon  motion  iii  cafes  of  evident  op-  a  few  cafes  in  wiiich  this  muft  Ihll  be 

prcffion,  has  almofl  rendered  the  writ  the  remedy.     Cromp.  Prae*  435. 


^t)  OtDtp.  Vide  Replevin  and  Homine 
Replegiando,  p.  58c. 


R 


I.  Foot*8  Cafe. 

[Paf.    aW.&M.    B.  R.] 

\EPLEVJN  iox  taking  of  his  horfe  in  quoJam  loco  In  a  plea  in  a. 
vor^/.  the  common  maHh;  the  defendant  pleaded,  »>a«efn«« '» ^c- 
that  he  took  it  in  quodam  hco  vocat.  the  plot,  abfque  hoc^  [hai  rfproJ^«y) 
that  he  took  it  in  pned.  loco  vocat.  the  common  marOi.  the  drfendanc 
Unde  petit  judicium  de  nar.prddiil.  Isfc.    Et  pro  retomo  ha--  "*"|[^"jj^* 
bendo  he  makes  a  conuzancc  under  his  maftcr's  command  tarn,  buTtbjt  it 
by  diftrefs  for  rent  arrear ;  the  plaintiff  replied  iu  bar  of  boc  traverfabie. 
the  conuzance,  and  traverfed  the  fcifin,  which  the  defend-  \  y*^'od.cIfe« 
ant  alleged  in  his  mafter )  to  which  it  was  demurred.    Et  195,  i9S.'sbow. 
per  Cur.  The  traverfe  of  the  place  was  only  in  abatement,  9>-   Poft  94* 
and  the  defendant  did  do  right  to  make  conusance  pro  rr-  cwihV^o. 
torno  habendo ;  for  othcn»'ifc  he  could  not  have  a  return 
and  damages:  But  the  plaintiff  Ihould  not  have  traverfed  TId  Bamcijj]. 
the  matter  of  this  conusance,  and  therefore  having  done 

I4  fo, 
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fo,  and  demurrer  joined  upon  it.  Holt  Chief  Jufticc  held  it 
a  difcontinuance. 


2.     Cowne  ver/iis  Bowles  &c  aU 
[Mich.  2  W.  &  M.  B.  R.] 

aSaund.  212.      n  E  P  L  E  FIN  TLg^mtt  three  defendants,  viz.  A.  B. 
Mat  cr  of  abate  I\    ^^^  Q.  the  defendants  appeared  by  attorney  and  made 

snent  not  aHign.  •  .^  j  .  •  i  ^t         i   •      •m 

able  for  error  af-  conuzancc,  and  upon  ilTuc  and  trial  the  plamtiff  was  non- 
ter  pleading  in  fuit,  and  judgment  for  the  three  defendants:  the  plaintiff 
^j'%'  i^sVd™*  l^rought  a  writ  of  error,  and  afligned  for  error,  that  A.  one 
449!  a  Lev.  of  the  defendants,  was  an  infant,  *  and  yet  had  appeared 
299.  I  Mod.  by  attorney,  Et  per  Cur.  The  plaintiff  (hall  not  affign 
i79.*s!*a«a.'  ^^'^  '°^  ^"^'^^  bccaufe  he  might  have  pleaded  this  in 
4  Mod.  7.  '  abatement  to  the  conuzance  in  the  replevin^  for  the  avow- 
1  Show,  s,  165.  ant  or  conuzaut  is  an  aftor  to  that  purpofe.  Vide  3  Mod. 
cX^b!  R.*,.  ^4«-  48  E.  3.  10.  I  RoU^s  Ab.  781. 
Holt  35S.    Toil  205.  a  Cro.  441.    i  Roll.  Abr.  a88.    i  Lct.  181.     i  Keb.  750. 


[94] 


3,     Butcher  vcrfus  Porter. 
[HU.  4  w.  &  M.  B.  R.] 


Canh 
1  Show. 


243.S.C.  jyEP LEVIN ;  the  defendant  pleaded  in  abatement 
r.  4C0.  XV.  property  in  aj!ranger :  upon  demurrer  the  Court  rc- 
^4"9?Whe«The  folded  thefc  two  points:  ift,  That  the  defendant  may 
def^rndant  pleads  plead  property  in  a  (Iranger,  either  in  bar  or  abatement* 
property,  he  need  jdly.  That  where  a  collateral  matter  is  pleaded  in  abate- 
gcftionpro*rct?  Hi^nt,  the  defendant  fliall  not  have  a  return  without  male- 
habendo.  Mod.  ing'an  avowrj  ;  but  where  the  plea  in  abatement  is  to  the 
Cafes  81.  2  Cro.  point  of  the  adion,  as  property  is,  the  defendant  (hall 
Rep.  64.  Liii.  **^v^  *  return  without  avowry  ;  for  whether  the  property 
£nt.  353.  Mod.  be  in  the  defendant  or  a  (Iranger,  the  defendant  ought  to 
Caies  1 03.  li2L\t  a  return,  becaufe  he  had  the  poffedion,  which  was  il- 
legally taken  from  him  by  the  replevin^  when  the  plaintiff 
had  no  right  {a). 

{a)  Though  this  cafe  appears  to  be  feizc  upon  goods  which  are  in  the  pof- 

eftablifhedlaw/itdoesnotfeem  found-  feffion  of  B,  and  juftify  that  feizare 

cd  on  very  accurate  reafoning.     For  by  a  title  in  any  perfed  (Iranger.     It 

the  plaintiff,  being  in  poffeflion  of  the  would*  if  the  preceding  obfcrvatiohs 

goods  at  the  time  of  the  caption  by  are  juff,  be  a  more  correct;'  propo(ition, 

the  defendant,  may  be  confidercd  as  that  the  goods  were  illegally  taken 

havxne  a  right  againft  all  perfons  but  froxn  the  plaintiff  by  the  diilrefs,  ttiaH 

the  adual  owner ;  and  it  has  not  much  that  they  were  illegally  taken  frcm  the 

(cmblance  of  jufticc  that  A.  (hould  defendant  by  the  repUvia* 
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4.  Anonymous. 

[Hill.    8  Will.  3.    B.  R.] 

N  replevin^  the  defendant  pleaded,  that  the  cattle  were  Where  defrndant 

taken  in  auter  lieti,  abfqtie  hacy   £ffr.     Et  per  Cur.  This  JIJ'^/jP"^*)]'* 

is  not  enough,  but  the  defcnd«int  muft  go  on  and  make  an  niuft  make  fof - 

avowry  pro  reiorno  hahendo ;  yet  fuch  avowry  is  only  a  fug-  gcftion  for  rc- 

geftion  to  bring  him  within  the  ftatute  of  H.  8.  for  da-  'J™-  ^""^l' 

mages.     Before  that  ftatute  no  damages  were  given,  and  ^  *   ' 
without  fuch  a  fuggeftion  he  is  not  within  the  ftatute ;  but 
that  being  only  for  a  particular  purpofe  is  not  craverfable* 
Ante^pl.  I. 

5.     Week  verfus  Speed. 

[Mich.  13  Will.  3.  B.R.]  ■7^-. 


R 


EPLEVIN  for  taking  cattle  in  quodam  loco  vocat.  Difcrnitnuianctf 

the  brills,  in  quodam  alio  loco  ibidem  vocat*  the  boggs :  »"  "P**"*"*. 

The  defendant  avowed  the  taking  in  pnediBo  loco  in  quo,  ^  Uv'.^P,  55- 

(S^c.  quia  H.  was  feifed  in  fee  of  the  locus  in  quo,  iifc.   The  Poft  i79,'i8o. 

plaintiff  demurred,  becaufe  here  arc  two  places  alleged,  ^*J-  "♦•  ^'^ 

snd  the  avowant  has  only  anfwcred  to  the  locus  in  quo,  i^c.  i'79?s?c. 

which  IS  but  one  of  the  two  places.     Etper  Curiam,  It  is  *  ^^'  «*»«• 

a  difcontinuance.  ^^,  n.  l.  384.  Holt 

501,    I  Ld.  Ri^m.  079. 

6.     Pratt  verfus  Rutlidge.  [  95 1 

[Trin.  13  Will.  3.  B.  R.] 

1  N  replevin  the  defendant  avowed,  and  the  plaintiflFbeing  Second  dellver- 
-»    nonfuit  brought  a  writ  of  fecond  deliverance  :  where-  "l""  *•  *  ^"J*^ 

*  ^     n        m  .      r  -         '■        r  i    ■  fedcas  to  the  re- 

open It  was  moved  to  ftay  the  wnt  of  mquiry  of  damages,  xomo  habendo, 

Etper  Cur.  This  is  zfuperfedeas  to  the  retomo  habendo,  but  but  not  10  the 

not  to  the  writ  of  inquiry  of  damages,  for  thefe  damages  g'JJJ^**^,*^'*"*'^' 

arc  not  for  the  thing  avowed  for,  but  arc  given  by  the  fta-  c^fcae!  R.'546. 

tutc  of  21  H,  8.  c.  19.  as  a  compenfation  for  the  cxpencc  sT C.    Bames 

and  trouble  the  avowant  has  undergone.     Vide  Pal.  403.  J*^,,*^^,',  ^^^' 

Lat'J2.  BuU.  N.  P.58. 


(    95    ) 


:^uttjorttp. 


Parker  verfus  Kett. 

[Pafch.  13  Will.  3.  B.  R,     I  Ld.  Raym.  658.  S.  C.J 


i«Jto    jT"  JECTMENT:   upon  trial,  this  cafe  was  made 
low*  ^^^  ^^^^  opinion  of  the  Court,  viz.  Charles  Kett  being 


It  Is  eiTcntlal  I 

a  iq>aty  to  1 

the  whole  power    /..-,.      ^         e  f     ii      i        -r      •  i-         .r     r      i-*-'^ 

of  his  principal,  leiled  m  fee  of  a  copyhold,  dcmifed  it  to  hts  wife  for  life^ 
mtA  «  covenant  remainder  to  Charles  his  fon  in  tail,  and  if  he  died  without 
reftninir  U^  ifliie  under  age,  remainder  ro  Elizabeth  his  wife  in  fee. 
Toid.  3  Saik.  Mr.  Keck  the  Mailer  in  Chancery  was  (leward  of  this  ma- 
124.  S.  C.  Holt  nor  by  patent,  ad  exercendum  per  fe  vel  deputatum.  Mr. 
x^lsc.  11  Mod.  ^^^^  appointed  one  Clerk  to  be  his  deputy,  who  a£ted  as 
466.  fuch  many  years,  and  was  fent  for  by  Charles  Kett  to  take  a 

furrender  of  the  lands.  Clerk  went  not  himfelf,  but  by  a 
writing  under  his  hand  and  fcal  appointed  A,  and  £.  to  be 
his  deputies  jointly  and  fe\xrally,  only  to  take  this  furren- 
der, which  was  done  by  A,  accordingly,  and  afterwards 
prcfented;  and  Elizabeth  Kett  the  defendant  admitted 
thereupon,  by  Clerk.  Et  per  Holt  C.  J.  who  deliYered  the 
opinion  of  the  Court, 

ift,  Clerk^  who  was  Mr.  KecV^  deputy,  (and  fo  it  is  of 
any  other  deputy,  where  a  deputy  may  be  appointed,)  had 
full  power  to  do  any  a  A  or  thing  which  his  principal 
might  haTe  done.  Tnat  is  fo  effentially  incident  to  a  de* 
pury,  that  a  man  cannot  be  a  deputy  to  do  any  (ingle  a& 
or  thing,  nor  can  a  deputy  have  lefs  power  than  his  prin- 
f  96  J  cipal :  And  if  his  principal  makes  him  covenant  that  he 

will  not  do  any  particular  thing  which  the  principal  may 
_  <io,  the  covenant  is  void  and  repugnant :  As  if  the  under- 

ihcriff  covenant  that  he  will  not  execute  any  procefs  for 
more  than  20/.  withcut  fpecial  u  arrant  from  the  high- 
flieriffs  this  is  void,  becaufe  die  under- fiieriff*  is  his  depu- 
ty, and  the  power  of  the  deputy  cannot  be  reftrained  to 
be  le(s  than  that  of  his  principal,  fave  only  that  he  cannot 
inake  a  deputy,  becaufe  it  implies  an  aHignment  of  his 
whole  power,  which  he  cannot  aflTign  over.    That  by  con* 
w-Kn"-lHv     f"^9**<^"ce  A.  was  as  well  authoriftd  by  C/rri's  writing, 
but  hemjy  em'    given  him  uiider  hand  and  fcal,  as  if  Mr.  Keck  himfelf  had 
poAcranthftto  given  if,  of  which  there  could  be  no  queiiion,  it  being  to 
^ar^cr't"     do  a  purticuUr  aci. 
534.  4  2(Hy, 


^utgotitp.  96 

l(]|y»  Though  A.  a£ted  in  his  own  name,  without  re- 
citing his  power  or  any  relation  to  it,  yet  this  taking  of  a 
furrender  mud  be  good  \  for  he  muft  be  confidered  either 
as  an  attorneyj  or  under-deputy.     Suppofe  the  fird,  the 
law  is  plain ;  where  a  man  does  fuch  Stn  a£t  as  he  cannot 
do,  fo  as  to  be  ef}e£lual  any  ocherwife  than  by  virtue  of 
his  authority,  that  (hall  be  taken  to  be  in  execution  of  his 
authority :  But  where  a  man  has  an  intereft  and  authority,  cro.  El.  %-%• 
and  does  an  z(k  without  reciting  his  authority,  it  (hall  be 
taken  to  be  done  by  virtue  of  his  intereft.  6  Co.  17.     And  |^^^  ^^^ 
thouf(h  an  under-(herifr  muft  zQi  in  tlie  name  of  the  high-  Godb.  38}.  De* 
flieriS;  becaiife  the  writs  are  direfted  to  the  high-fhcrifF,  P.^jy  n?*y  ?^ 
and  for  other  particular  reafons^yct  any  other  deputy  nar,^'w  chatrf* 
may  aA  either  in  his  own  name  or  the  name  of  his  princi-  his  principal. 
pal.    So  is  the  judgment  of  ComFs  cafe,  though  in  argu-  '  ^®"'  ^^' 
sng  itisfaid  otherwife ;  and  fo  it  is  of  an  attorney,  but  it  ^^°*  9    ''•  7 
b  more  regular  to  a£l  in  thename  of  the  principal.     Laft- 
ly,  Suppofing  him  to  be  an  under-deputy,  as  if  he  had  not 
been  conftituted  to  do  a  particular  thing,  but  to  be  Clerk*% 
deputy,  this  had  been  void,  and  he  had  no  real  authority  : 
TCt  even  that  conftitution  would  have  given  him  the  co-  f^/^^^^^^ 
lour  and  reputation  of  an  authority  to  a£b  as  a  fteward  de  cienc  amol^eft 
Jaffom     And  what  he  does  as  fuch  is  fufiicient  among  the  the  tenants  of 
tenants,  for  they  have  no  power  to  examine  his  authority,  ^^*  ^»nor. 
nor  is  he  to  render  them  any  account  of  it.     The  cafes  of 
Mo.  109,  no.    t  Liv.  288.    2  Cro,  552.  2  Ro.  7.  loi. 
130.  are  ftronger.    And  fo  it  is  of  an  executor  defa^Oy  L  e. 
a  tort  executor. 

Authorities  by  letter  of  attorney  are  either  general  or 
fpecial ;  thus  a  letter  of  attorney  may  be  to  fue  in  omnibus 
caufis  metis  isf  movendis^  or  to  defend  a  particular  fuit.     Sir  In  the  cafe  of  a 
Philip  Sidney^  when  he  went  to  travel,  gave  a  letter  of  at-  particular  autho- 
torncy  to  Sir  Thomas  Walfwghamr  to  ad  and  fell  all  his  «iI\ari'an«^i?H 
lands,  and  all  his  goods  and  chattels;  and  this  was  held  not  make  the  td 
good :  Where  the  authority  is  particular,  the  party  muft  ^®*^-    ^^'  '-''• 
purfue  it :  If  the  aft  varies  from  it,  he  departs  from  his  ^^'  '  ^^^' 
authority,  and  what  he  does  is  void  ;  but  that  muft  be  in- 
tended of  a  variance  not  in  circumftance,  but  of  a  variance 
material  and  fubftantial,  as  where  the  perfon,  the  thing,  [  gy 

the  eftate,  or  the  date  is  miftaken ;  as  iJF  a  warrant  of  at- 
torney be  to  Hugh  Barhr^  and  the  execution  is  pleaded  '  '*®"*  ^**'* 
to  be  by  Hu.  Bar^    Vide  title  Variance,  73.  ^^'' 
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mail  in  Cftitl  Catesr. 


I.  Anonymous. 
[Mich.    11  Will.  3.    B.  R.] 


r  6a.    On  T  F  the  plaintiflF  in  the  aftion  fuc  the  bail-bond,  he  cannot 
hor  jurif-  Tcfule  the  fame  perfons  to  be  bail  to  the  original  ac- 


Ffffflfe 

a  removal  < 

aninfcrior  juril-     ,  .r     \  i"*      •«'  •    n      1        « 

4iftion,  plaintiff  tion ;  but  it  thc  plaintifr  proceed  againlt  the  ihxrnff  bjr 

htte  is  bound  to  amerciaments,  he  is  not  compellable  to  accept  thofc  per- 

fcd"w,  «*c)^t'in  '^"s  *^^^  ^^^  fureties  to  the  (hcrift;  to  be  bail  to  his  aftion: 

London.    Mod.  So  if  a  caufc  be  removed  by  taieas  corpus  out  of  the  Alar^ 

Cafet  x2».       Jhalfea  or  any  other  inferior  court,  and  the  bail  there  offer 

^^*  to  be  bail  to  the  aftion,  here  the  plaintiff  is  compellable  to 

take  them,  becaufe  he  might  but  did  not  except  to  them 

below.    AVtter  where  a  caufe  comes  hither  out  of  London  ; 

for  the  fuflSciency  of  the  bail  there  is  at  the  peril  of  the 

clerk,  and  he  is  rcfponfible  to  the  plaintiff;  fo  that  the 

plaintiff  had  not  thc  liberty  of  excepting  a^inft  them  ; 

and  the  clerk  is  not  rcfponfible  if  they  be  deficient  in  this 

courts  though  he  was  in  London ;  per  Holt  C.  J.  {a). 

(a)  Vide  Barnes  65  • 


2.     Tilly  verfus  Richardfon. 

[Hill.  I  Ann.  B.  R.     2  Ld.  Raym.  840.  S.  C] 

\  n,  120.  Upsn  r\  E  BT  on  a  bond  in  C.  B.  Judgment  for  thc  plaintiff* 
er.or  in  pariia-  U  Enfor  was  brought  in  B.  R,  and  bail  put  in  according 
mont  TiB-.^ed  in  ^^  ^^^  ftatutc,  and  judgment  affirmed ;  thereupon  error 
r,.  R  Mfv  ouii  was  brought  in  parliament,  and  thc  clerk  of  thc  errors  ro- 
l\o^'  clirj  -o  ^^^^^^  ^o  allow  the  writ,  unlefs  thc  party  would  give  a  new 
io.  1  strak'  recognizancc  ;  and  Brodetick  moved  it  ought  to  be  allowed 
5-7.  without ;  being  not  rcquiraUc  by  thc  3.  Jac.  i.  r.  8.     Sed 

per  Cur. 

The  firft  recognizance  does  not  include  payment  of  cofts 

to  be  affeffed  in  the  Houfc  of  Lords,  and  thofe  cofts  ought 

to  be  paid,  and  therefore  a  new  recognizance  ought  to  be 

given  within  the  intent  of  the  ftatutc  :  and  it  is  not  the 

r    q  1  9ifinefs  of  this  Court  to  examine  whether  bail  was  put  in 

*•  ^     ■■  upon  thc  firft  writ,  for  thc  want  of  that  does  not  hinder 

thc 
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the  procefs  of  the  writ  of  error,  but  only  makes  it  no  fu^ 
f^rfedtas. 

TN  any  aEl'ion  or  fuit  the  plainttff  muj}  except  within  twenty  ^  ^^®**'/**a- 
-^    days  after  bail  put  in^  and  notice  thereof  and  of  their  places  about  puitrng'?* 
efabode^  or  other^vife  the  hailJhaU  he  filed.     Upon  a  habeas   bail,  and  except* 
corpus  the  plaintiff  haih  2Sdays  to  except  againfl filing  the  ^^^}^^l^u' 
bail  offered^  upon  a  cepi  corpus   20,  per  Clerk  fecondary.   ,g-^* 
Trin.  £i  W.  3.B.  R.  In  error  where  the  plaintiff fnds  bail^ 
the  defendant  hath  twenty  days  t9  except ^  and  he  need  not  give 
the  plaintiff  notice  that  he  excepts  ;  but  he  cannot  take  out  exe- 
cution  without ferying  the  plaintiff  zvith  a  four^days  rule  to  put 
in  better  bail.  Mich.  3   Ann.  B.  R-     And  in  other  cafes  if 
the  plaintiff  excepts^  he  mufl  give  the  defendant  notice^  to  fave 
the  perpetual  trouble  offearching  the  judges  books » 


3.   'Williams  verfus  Williams. 

[Pafch.  8  Will.  3.  B.  R.] 

A  Sued  B.  in  three  aQions»  and  he  put  in  three  bails ;  RcnJer,  when  a 

-^»  plaintifF  recovered  in  them  all ;  defendant  rendered  ^hr^i^^fthc 

himfeU,  and  one  of  the  bails  entered  an  exoneratur  on  the  bail.    1  Buift. 

bail-piece,  the  reft  did  not ;  et per  Cur.  The  rendering  is  a  19*-    «  Liii. 

dlfchargc  in  poffe  as  to  all,  but  not  complete  and  adual  as  pf/j^.^**^  *'^^* 
to  all,  till  exon.  entered  upon  all  (a). 

^  {a)  Nodcc  of  the  furrcndcr  maft  be  neratur  will  be  marked  on  the  bail- 
giren  to  the  plaintiff's  attorney  with-  piece  ;  for  till  that  done  the  bail  con- 
out  delay,  and  affidavit  made  thereof  tinue  liable:  i  Cramp.  72,  If  an 
before  the  bail  can  be  difcharged.-^  exoneratur  is  ordered,  but  by  omiOion 
After  the  notice  given,  and  affidavit  of  the  proper  officer  not  entered  on 
thereof  made,  [and  an  entry  of  the  the  bail -piece,  fubfequent  proceedings 
furreader  made  if  in  B.  R.  on  the  mar-  will  be  fet  afide  ;  1  Bur,  409.  Where 
flial'sbookkeptin  the  King's  Bench  Of-  a  bankrupt  is  clearly  entitled  to  his 
fice,]a  certificate  muA  be  got  from  the  difcharge,  the  Court,  to  avoid  cir- 
keeper  of  the  priibn,  that  the  defendant  cuity,  order  an  exoneratur  to  be  entered 
it  in  -his  coftody,  dnd  the  bail -piece  on  the  bail-piece  without  the  form  of 
from  the  chambers  (if  the  fnrrender  a  regular  furrender ;  but  if  a  fecond 
was  ande  there)  properly  marked  ;  on  commiffion  is  taken  ont  againft  an  un- 
prodaciog  of  which,  together  with  the  certificated  bankrupt,  a  certificate  un- 
affidavit  of  fervice  of  the  notice  on  der  fuch  commiffion  does  not  entitle 
the  pUiQtiff 's  attorney,  to  the  mailer  him  to  be  difcharged  :  Martin  v. 
of  B.  R.  or  ^azer  of  C.  £,g  an  exo-  O^Hara,  Cowf.  82 1 . 
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Xafi  in  €ibil  Cafttf. 

4.     Page  v^jj^j  Price. 
[Mich.  8Wm  3.  B.R. 


:«ri    ACTION  again  II  an  executor  in  an  inferior  court,  and 
^    -^    fpecial  bail  put  iu.     It  was  removed  by  bateas  corpus 


srid  m  inferior 

iTid.  63/368I  i''  ^*  -^-  ^^^  the  Court  held,  he  (hould  put  in  bail  to  ap- 
%Ktb,  195.  pear  to  a  new  original  within  two  terms,  (but  not  after,) 
*  B*^ft*^^6  ^^  ^^  P'^y  ^^^  condemnation-money.  In  the  fame  cafe  it 
T  iTii.  Is4. '  was  held,  that  in  debt  againft  an  executor  on  a  judgment 
Poft  ici.  fuggefting  a  devaftavity  he  (hall  give  bail,  for  there  the  ac- 

J.^^^^***^^  tion  is  in  the  debet  isf  detinet.  Et  Trin.  11  »^  3.  B.  R. 
pi!*«.  ^saik.  fuit  ditper  Holt  C  J.  That  in  all  cafes  where  a  caufe  comes 
5-r.  s.  C.  Holt  in  by  habeas  corpus^  the  defendant  (hall  find  fpecial  bail, 
^°^'  fave  in  the  cafe  of  an  executor  \  and  that  this  they  do  in 

favour  and  indulgence  to  inferior  jurifdiAions. 


Holland  verjiis  Serjeant. 

[Mich.  10  Will.  3.  B.R.] 


Cirth 
8 


:artb.  469.  TT  In  cuftody  of  the  fhcriffs  of  London  upon  an  execu- 
.  c.  Cniiftnjc-  n  •  ^-Qjj  y^^^  charged  according  to  4  and  .5  W,  3.  c.  21. 
*a2i  5  w^i.  c*  *"  ^^^^  cuftody,  and  for  want  of  proceeding  in  two  terms 
sr.  after,  he  *  was  difcharged  upon  common  bail,  according 

[  99  ]  *  ^^  '^^^  courfe  where  pcrfons  are  charged  in  cuftody  of  the 
maribal;  for  by  this  aft  the  plaintiff  has  the  fame  benefit 
as  if  tlie  defendant  was  in  cuftod.  mar.  \  and  therefore  it  is 
but  reafonable  there  (hould  be  the  Cime  rule  for  the  de- 
fendant. 

6-     Et!ierick  verfus  Cowper. 

[Hill.  10  WiU,  3.  L.  R.     I  Ld.  Raym.  425.  S.  C] 

Howihcfljeriff  J  F  the  flieri AT  takes  infufficient  bail  for  the  defendant's 
fliau  be  charged    i    appearance,  and  the  plaintiff  will  not  accept  them,  he 

for  taking inluf-  •    i.   /i  .rv-  ii         ..  •  \         ^        z^  i^ 

icient  bail.  ^^  liable  to  an  action  as  well  as  to  ameraaments }  per  Hoit 
10  Co.  99, 100.  Chief  Juftice ;  fed  Trin.  2  W-  3.  A  R.  Gravener  yerfus 
W^^'cL^e!'  1  ^^^^^  **  ^^^  ^^'^»  ^'^^*  "®  aftion  lay  againft  the  (heriff 
>inte97.  1  Dan!  ^^r  taking  infutficicnt  bail  \  but  he  (hall  be  amerced  if  he 
sSo,  1S3.  pi.  29.  has  not  the  body  \  but  if  the  plaiatiflFtake  an  afCgnment  of 

the  bail-bond,  though  the  bail  be  infufficient,  the  Court 

will  not  amerce  him  (n). 

Note.  The  plaintiff  now  takes  an  affignment  of  courfe» 

but  the  old  way  was  iirft  to  give  a  rule  to  the  (heriff  t(^ 

{a)  ride  I  Wilf.  223.     Cjwp.  769, 

bring 


XqH  in  €m\  Careir. 

bring  in  the  body,  before  you  could  take  an  aflignment ; 
fo  at  this  day  you  ferve  the  iherifF  with  a  rule  to  bring  in 
the  body,  before  you  move  to  amerce  him.     Per  Cur. 


99 


y.  Anonymous. 

[Mich.  loWUl.  3,  B.  R.     Ld.  Raym.  383.  S.  C] 

DEFENDANT   (hewed  the  compofition   aft,  and  Mcrittofthe 
that  the  plaintiflTs  debt,  according  to  the  compofition  <^*"^'5.  not  in 
he  had  made  with  the  reft  of  his  creditors,  wag  under  ten  J^fifn!"  p^ft, 
pounds ;  and  that  the  plaintiff  would  be  bound  though  a  pi.  9. 
non-fubfcriber:  Yet  the  defendant  was  held  to   fpccial 
bail,  becaufe  non  conjtat  that  the  plaintiff  will  be  bound, 
for  he  may  deny  the  abfconding,  ^c.     So  that  this  would 
be  to  determine  the  merits  of  the  caufe,  vi%.  that  he  was 
bound  by  the  compofition.    Aliter^  if  the  plaintiff  had  fub- 
fcribed,  or  had  been  fummoned  before  a  judge,  and  the 
matter  had  received  a  determination  (a). 


(a)  When  a  plaintlflT  has  once  fwom 
pofitively  to  hb  debt,  in  order  to  hold 
the  defendant  to  fpccial  bail*  the  Court 
of  Kin^s  Bimcb  will  never  receive  any 
affidavit  whatever  either  to  explain  or 
contradi^  the  p1aintifl'*8  oath  ;  even 
an  affidavit  of  the  plaintiiF's  confeffion 
that  the  defendant  owes  him  nothing 
will  not  be  received  ;  Emerjbu  v.  Haw^ 
Jkiui,  I  IFiff.  335  In  that  cafe  the 
plaintiff  in  trover  againflcnflom-hotife 
officers  for  goods  feized,  fwore  they 
were  indebted »  and  they  were  obliged 
to  give  fpecial  bail,  though  the  goods 
were  in  the  Icing's  warehoufc,  and 
there  was  a  fuit  in  the  Exchequer  for 
condemnation.  But  the  pra^lice  of 
the  Cemmw  Pleas  fomewhat  differs  in 
thu  particular  from  the  pradlice  cf  the 
King's  Bench,  and  admits  of  fupple- 
mental  and  even  contradi<5tory  affida- 
vits ;  for  they  hold  that,  notwithfland- 
ing  the  plaintiff*  makes  a  pofitive  affi- 
davit of  his  debt,  yet  the  matter  of  bail 
is  examinable  by  the  Court.  The 
plaintiff  made  an  affidavit  of  his  debt, 
in  order  to  hold  the  defendant  to  bail ; 
hut  the  defendant  making  an  affidavit 
that  he  believed  the  whole  debt  would 
appear  to  be  paid,  a  common  appear- 


ance was  allowed  by  the  Court.  Baraes 
66.     1  Cromf.  44.     This  difference 
in  the  pradice  of  the  two  Couru  is 
flatcd    by  BJL  J.   in  Mackenzie    v. 
Mackenzie^  i  T.  R.  716.    If  a  Judge 
in  B  R»  makes  an  order  to  hold  de- 
fendant to  bail  for  an  affault,  imprifon- 
ment,  and  fach  like  adion,  where  the 
defendant  cannot  be  held  to  fpecial 
bail,   without  an  affidavit  and  order 
thereupon,  no  counter-affidavit  will  be 
allowed,  to  leffen  the  bail  ordered  by 
him.   I    Bl.  Rep.  191.      In  Kirk   v. 
Strickland,  BR.  Doug,  449.  the  plain- 
tiff fwore  the  defendant  was  indebted 
unto  him  in  50  /.   fwhich  was  the  pe* 
nalty  of  a  bond  for  indemnifying  a  pa- 
rifh  againft  a  baftard).    The  defend- 
ant fwore  that  only  3  /•  was  due.    The 
Court  at  firft  feemed  to  think   they 
could  not  relieve  the  defendant  upon 
fummary  application,  it  having  been 
an   uniform  rule  not  to  go  into  tie 
merits,  upon  fuch  a  motion,  but  v   ake 
the  matter  as  it  ftood  upon  the  r  .[ida- 
vit  to  hold  to  bail;  but  at  I  lit  they 
granted  the  rule,  declaring  tnat  they 
were  perfuaded  the  plaintiS*  would  not 
venture  to  (hew  caufe  agaioil  it.    f^idt 
Str.  1233. 
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8.     Dfix  Ormond  verfus  Brierly. 

[Trin.   lo  WUI.  3.  B.  R.] 

Cwth.  519.        I  N  an  aftion  upon  a  replevin  bond,  common  bail  fliall 
*    be  filed. 

[  ICO  ]  9.  Anonymous. 

[Hill.  II  WII.  3.  B.  R.] 

i^JTinqucftioa'^  nP  H  E  merits  of  a  caufc  fliall  not  be  tried  in  a  motion 

vpon  bailing.         ^     for  bail.     In  an  adion  of  debt  upon  a  bond,  the  de- 

Aite  pj*  ?•         fendant  fays  it  was  per  durefs^  that  will  not  excufe  him 

Vide  Doug.  449.  £^^^  fpccial  bail,  for  the  Court  will  not  determine  the 

merits  upon  fuch  a  motion,  nor  put  a  flur  upon  the  plain- 

tifPs  caufe,  which  ought  to  come  down  fairly  to  trial  witli- 

out  prejudice  \  fo  if  he  fays  it  was  ufurious.     Per  Holt 

Chief  Juftice. 

10.  Anonymous. 
[Hill.  II  Will.  3.  B.  R.] 

OaU'm  an »aioa  f  N  an  aAion  for  money  won  at  play,  Gould  and  Turton^ 
for  money  won  1  ^^rc  for  denying  fpecial  bail  j  for  fmce  the  plaintiff* 
aaion'^bythc"'  playcd  upon  tick,  rhey  would  not  help  his  fecurity,  and 
kOier  ac  gaming,  they  werc  for  making  it  a  rule  of  Court.  Holt  Chief  Juf* 
^itln''*^  ^'"  tice««/ra.-  That  the  praftice  has  been  otherwife;  and 
aSn^a!io79.  the  contraft  if  under  1 00 /.  is  lawful,  and  the  plaintiff 
Amirewa  70.  ventured  his  money  againft  it.  That  they  could  not  fo  far 
**Tnii^"Ti4.  <^'f"^ountenancc  what  the  law  allowed,  and  to  fay  they 
^  •  •  •  ^^y^  jjQ^  jQ  better  his  fecurity  fince  he  played  upon  tick, 
would  as  well  prove  that  there  fliould  be  no  bail  in  an  inde» 
Hiatus  ajfumtfit^  istc    The  rule  for  fpecial  bail  ftood. 

11.  Anonymous. 
[Hiu.  11  wm.  3.  B.  R.] 

1  SW.  63.  B»l  T  N  debt  upon  a  bond  to  perform  covenants,  n©  bail  (hall 
in  debt  upon  a      -''    be  givcn,  but  with  refpcdl  to  the  breaches  and  the  da- 
V)nd  to  perform  ^^^  j^^^  thereby  5  but  the  mcafurc  of  that  (hall  be  takca 
97.  I  Lev.  260,  from  the  pla^ltlff^9  oath  (a). 
3C0.    a  RoU.  Rep.  53,  Noy  8. 

(a)  Vidi  Bahus  109. 
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.  I2»  Anonymous. 
[HiiL  n  win.  3.  B.  R.] 

^ip  H  £  k  E  was  a  queftiop  if  bail  be  put  in  in  one  term,  where  additional 
•*•    and  new  bail  is  added  the  next  term  after,  if  this  (hould  ***'•  '*  P"'  *"»  **>« 
be  a  bail  as  of  the  firft  term,  or  only  of  the  term  when  ^  ^'Sr/JI"^" 
added  ?  The  clerks  differed,  but  the  Court  was  of  opinion. 
it  was  only  bail  of  that  term  when  the  additional  bail  was 
put  in ;  for  they  faid  it  was  not  bail  till  completed  and 
accepted,  and  making  the  additional  bail  to  be  bail  of  the 
firft  term,  might  do  wrong  to  a  third  perfon,  who  might 
be  a  purchafer  after  the  firft,  aild  before  the  additional 
bail  was  put  in.     Per  Cur\ 

13.  Anonymous;   •  [  ^^O 

{Hill.  II  Wll,   3.    B.  R.] 

T  T  PON  fiofi  ejl  inventus  returned  on  the  capias  again  ft  Render  before 
^   the  principal,  the  bail's  recognizance  is  forfeited  in  [J^^^^^/^  'j'j^^*' 
flriftnefs  of  law ;  but  by  th^  courfe  of  the  court,  if  the  able  to  anVaion 
principal  be  rendered  before  the  return  of  alias  fcire  facias  <>«  •  recogni- 
againft  the  bail,  the  Court  will  ftay  proceedings.    But  in-  »*n««»^»«»*- 
tttzAoi^  fcire  facias  againft  bail,  the  plaintiff"  brought  debt 
upon  the  recognizance,  and  the  bail  pleaded  a  render  be- 
fore the  return  of  the  laiitatj  1.  e.  a  latitat  aftually  fued 
out  and  entered.     Et  per  Cur.  Though  this  cannot  be  Mai.  Cafeiiji, 
pleaded,  yet  the  plaintiff'  fliall  not  by  this  new  courfe  pre-  je;."*  m^'s  o 
ircnt  the  grace  of  the  court ;  we  will  allow  a  render  in  this  ^  ' 

cafe  of  an  adion  of  debt,  as  well  as  z  fcire  facias^  arid  thit 
iit  any  time  before  the  return  of  the  latitat ^  and  perhaps  3  Keb.707, 
may  enlarge  the  time;    the  Court  denied  the  cafe  ih  jJ^'J^^'  ^"*' 
3  Keble^  Miles  and  Bateman.     Vide  Ray.  14.     But  in  re-  {  Brownl.  76. 
gard  there  had  been  pleadings  in  this  cafe,  the  defendant  Cro.  ej.  738. 
Was  ordered  to  pay  cofts  {a).  *,^^-  '♦^s- 

{a)  Bail  fued  in  debt  on  rccogni-  the  return,  the  Court  oh  (hewing  cauf<* 

iUoce  in  B.  R.  have  eight  days  after  made  the  rule  abfolute ;  Barnes  62. 

the  return  of  procefs  to  furrcnder  de-  i  Cramp.  70.     If  the  proceedings  bb 

feodaot;  and  if  there  be  biit  four  days  hy/ci.fa.  the  render  may  be  before 

in  the  term  after  the  return  of  the  or  on  the  appearance-day  of  the  return 

writ,  he  (hall  have  four  dayi  in  the  of  the  fiv^fd.fa.  fitting  the  Court  if 

term  following;  Milner  V.  Pet,  i  Ld.  that  be  returned Jcire /eci i  irt  the  cafe 

Raj^m,  721.  Tr,  i  jin».     In  C.  B  on  of  two  nihils  returned  before  or  on  the 

or  before  the  return  of  procefs,  A/iV.  appearance-day  of  the  fecond,  Der\Jlj 

l654»  and  where  the  bail  moved  to  v.  Deland,  Barnes  82. ;  but  not  latere 

ftay  proceedings  againft  them  in  an  ac-  i  Roll. /^^^    i  Crcmp,  yo.    zCromp, 

tion  on  the  recognizance,  the  writ  not  88.     Bail  in  action  by  original  havd 

having  been  fcrvcd  four  diyi  before  till  the  ^uertfi  iicptfi  (fsdenH  curia)  to 
Vol.  t.                                             Kl  furrender 
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Airrender  principal  in  B.  R.  as  in 
C  B. ;  and  fubfequent  proceedings  on 
/ci.  /a.  (hall  be  flayed,  Bail^  v. 
Smeathman^  \  Bur,  2134..  If  an  ac- 
tion on  recognizance  is  brought  in 
C.  B  againft  an  attorney  of  B»  R,^ 
and  plaintiff  difcontinues  the  a£lion 
becaufe  he  had  fued  the  attorney  in  a 
wrong  court,  the  attorney  furrenders 
his  principal,  and  then  bill  is  filed 
in  B.  R»,  the  render  is  eood,  Hoare 
V.  Mingaj,  Str  gi^,  in  a  cafe  in 
the  Exchequer,  decided  when  the 
^editor  was  prefent,  E,  iz  G.  %,  the 
plaintiff  had  fued  in  the  Exchequer 
the  bail  in  C.  B.  before  the  end  of 
four  days  from  the  return  of  ca  fa. ; 
which  would  be  irregular  in  C.  5., 
and  the  principal  was  furrendered  in 
C  B.  before  the  bail  by  the  pra6Uce 
of  that  oourt  would  be  liable.  It 
was  ruled  that  the  plaintiff  could  not» 


by  fuing  in  a  different  court,  alter 
the  refponfibility ;  and  the  proceed- 
ings were  fct  afide  with  cofb.  Tbomp^ 
/oh,  B.  doubted  whether  the  adiion  on 
a  recognizance  ought  not  to  be  in  the 
fame  court  as  the  original  fuit,  as  in 
anions  on  bail  bonds.  Lawts  for  the 
plaintiff,  R§us  for  the  bail.  If  the 
principal  is  alive  at  the  return  of  the 
ca,  fa,  the  bail  are  not  difcharged  by 
his  dying  at  any  time  after.  Crv.  Car. 
165.  2  Li,  Rcym,  1452.  2  5/r.  717. 
Barnes  1 06.  2  Wilf,  6j.  2  Cromp. 
8S,  If  the  plaintiff,  on  the  return  of 
nou  eft  intuenf.  fues  the  bail  and  ddi« 
vers  a  declaration  Ji  hem  ejj[e$  the  bail 
mud,  in  order  to  ftay  proceedings,  pay 
colls  in  that  adlion,  as  well  as  debt  and 
coils  in  the  other,  which  they  had  ten- 
dered within  the  time  allowed  to  fur* 
render  their  principal.  5  T,  R,  363. 


14.    Lyell  verftu  Manucapt.  Galletly. 

[Trin.  12  WiU.  3.  B.  R.] 

JT  Has  a  judgment  obtained  againft  him,  and  he  rcn- 

^^  •  dcrs  himfclf  before  the  return  of  the  capias^  ♦  bat 

RoU.  Abr.      never  gives  the  plaintiff  notice  of  his  render,  nor  gets 

•  Ooght  to  gWe  the  bail-pxece  ducharged  \  the  plaintm  proceeds  to  judg- 

two^  days  notice  ment  againft  the  bail  upon  a  fcire  facias ;  and  the  Court 

^lod.^C»f.  Tis!  wo^^  ^^^  relieve  them  upon  motion,  becaufe  no  exoneratur 

was  entered,  and  2,  fcire  facias  returned  -^  but  put  them  to 

their  audita  querela. 


Ante  93,  9S. 
Cro.  £1.  6iS. 
2   RoU.   Abr. 


Far.  9*     Upon 
remoYil  by  lii' 
beai  corpus,  the 
Court  wUI  exa- 
mine into  the 
canfe  of  action. 
Ante  98.  I  Sid. 
4.18.    Holt  88. 
S.C.     f  Ley. 
•a68.    Vide  St. 
19  O.  3.  c.  70. 


15,     Lumley  verfus  Quarry. 

[Paf.  I  Ann.  B.  R.     2  Ld.  Raym,  767.  S.  C] 

AN  aftion  was  brought  againft  the  defendant  for  a  (hip 
and  cargo  ;  and  die  queftion  was,  Whether  the  de- 
fendant (hould  be  difcharged  upon  common  bdl  ?  It  was 
alleged  for  the  plaintiff,  that  the  caufe  came  in  from  Lon^ 
don  by  habeas  corpus ^  and  therefore  they  ought  to  have  fpc- 
cial  bail  of  courfe.  But  Holt  C.  J.  held,  that  the  Court 
here  could  examine  into  the  caufe  of  a£lion  upon  a  habeas 
corpusy  and  took  this  diverfity,  that  if  the  caufe  of  allien 
were  fuch  as  required  bail,  though  it  were  under  the  value 
of  10  /.  they  would  hold  the  defendant  to  bail :  but  if  the 
^^ion  was  vexatious^  or  fuch  as  required  no  bail,  as  an 
10  adioa 
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aAioh  againft  an  executor,  they  would  difcharge  him  upon 
common  bail.  Upon  which  it  was  urged  for  the  defend- 
ant, that  what  he  did  with  relation  to  this  (hip  ahd  cargo, 
was  as  Judge  of  the  Admiralty  in  the  Jf^efi  Indies  /  there- 
fore no  reafon  why  he  fliould  be  held  to  bail.  On  the  f  io2  1 
other  fide  it  appeared,  diat  the  defendant  had  the  (hip  and  ^ 
cargo  in  his  own  cuftody,  which  was  intermeddling:  fur- 
ther than  the  duty  of  his  office  warranted ;  and  for  this  rea- 
fon he  was  he]4  to  bail ;  but  othefwife  not.    . 

In  a  like  cafe,  viz*  ah  aQion  removed  by  haieas  corpus^  Mod.  Ciresi42. 
the  Court  held  there  iniift  be  bail  here;  for  elfe  the  dc-  ^*^'9'  Ante98» 
fendant  by  his  own  zQt  puts  the  plaintiff  in  a  worfe  con- 
<iition  than  he  Was  below  y  but  thev  could  confider  the 
oitanttif^  ot  the  fum  in  which  the  bail  ought  to  ht  taken, 
if  the  a£lion  appeared  to  them  to  be  vexatious.  Afici. 
$  Ann.  B.  R.  {a). 

{a)   Fidt  2  Bl,  Hep.  194. 


16.     Genbaldo  h)erji£i  Cognoni. 

[Mich.  3  Ann.  B.  R.] 

pLAIJJTl?'^  broiight  An  aftion  of  trefpalTs,  aflautti  InB.R.ifthc 
*      and  battery  by  bill  of  Middlefek,  with  an  ac  etiam  for  ^^J^^^ 
40/.  and  recovered  100/.  and  the  Court  held,  the  bail  indfctc^am; 
fhbuld  not  be  liable  fot  more  than  the  ac  eiiam ;  for  that  the  bail  it  not 
Is  the  meafure  and  ground  of  his  undertaking.    Then  the  ^*^^^^\^^* 
i)u6ftion  arofe,  Whether  he  fhould  be  liable  tor  40  /.  ?  ahd  bynimcof  G«"- 
Hclt  Chief  Juftice  held  he  was  not  liable  at  all  j  for  his  re-  nbtido.  terf. 
cognizance  is  to  anfwcr  the  condemnation  5  and  fmcethat  8**°Keb'^*i' 
cannot  be,  he  is  bound  to  nothing.     And  Cltirk  the  fe-  i  Sid.  183*.  258! 
condary  affirmed,  there  was  a  rule  of  Court,  that  where  4*5-    'J^*"^ 
the  plaintiff  recovers  a  greater  fum  than  is  laid  in  th6  **'  *'* 

dflion,  the  bail  (hall  not  be  chargeable  ih  ijh  uBiont. 
jAnother  ^ueftion  arofe.  Whether  here  was  any  bail  ?  For 
there  cannot  be  bail  without  a  writ,  and  here  the  writ 
was  returnable  of  Michaelmas  term,  Whereas  the  bail  was 
cf  a  term  precedent :  Etjic  pendet  (by    , 

\h)  Ih  Martin  v.  Make^  t  Str,  f^ii.  bond  ;  Mitchel  v.  "Gihbonit,  H,  Bl,  y6. 

\t  was  ruled  that  the  bail  fhould  be  The  flieri£r4  on  an  attachment  for  not 

liable  to  the  amount  mentioned  in  the  bringing  in  the  body^  is  liable  to  the 

»r  etiamt  and  no  morck     In  Jack/on  whole  debt  and  cofb ;  Fo<wlis  v.  Mac- 

V.  Hajel,  Doug^  330.  it  was  held  that  itttofif,  H.  BL  li^.     in  aiTault  to  da- 

kfaey  iboilld  only  be  liable  to  the  a»  mage  of  coo/,  bail  bound  jointly  and 

ttomit  of  the  debt  fwom  to»  and  colts,  feverally  for  1 40  L,  verdid  for  300  /. } 

Bui  the  bail  to  the  flieriff  are  liable  to  each  bail  ibail  pay  140  /.    C^m.  Dig. 

Attxt^tof  the  penalty  in  the  bail-  Bail. 
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I.     Fitz-PatrickV  Ca/e. 

[Trin.  7  Wm.  3.  B.  R.] 

BmI  for  default  iy*i  TZ-PATRICK  was  committed  to  Nenvgate  by  the 
©f  P^*'"^'  -^  Privy  G>uncil,  for  aiding  Colonel  Darringtm  to  efcape 
c^\]kc, 97.  ®^*  of  *^  Tiw^,  where  he  was  committed  for  high  trca* 
StUe4x8.'  Lut.  fon ;  and,  being  brought  here  hj  taieas  carpus,  was  oaOed  ; 
'*«  bccaufe  though  the  commitment  was  for  high  treafon,  yet 

there  was  no  profecution,  and  a  fellions  was  paft* 

2.    The  King  verfiis  Keat. 

[Mich.  8  Will.  3*.  B.  R.] 

Conviaofmao-  TUf  R-  ^^ot  was  indidied  of  murder,  and  alfo  for  ftab- 
^'ui^'liSL  l>"*g>  ^^  ^^  J^T  found  him  guilty  of  manflaughtet ; 

cSyhSS.  and  as  to  the  reft  found  a  fpecial  verdift;  and  Sir  Ar- 
ADtfe6i.  4lnft*  tbo/omew  Shower  moved  he  might  be  bailed;  but  it  was 
'7«-  3B^-  denied,  for  he  is  found  exprefsly  to  be  guilty  of  man- 
RcV.a68.  clfci  flaughter,  and  in  that  cafe  bail  is  never  allowed  till  clergy 
B.R.  102.  iiSft  had. 
s.  c. 

3.  Lifle'j  Cafe. 
[Mich.  8  Will.  3.  B.  R.] 

* 

Ante 61;  T  ISLE,  who  was  indi£led  of  murder,  and   found 

-^  guilty  of  manflaughtcr,  was  bailed  before  clergy  had. 
nje  Appeal,  Cafe  3. 

4.     Lord  AylelburyV  Caje. 

[HiU.  8  WiU.  3.  B.  RO 

Show.  191.  H.  f^NE  committed  for  trcafon  or  felony  ought  to  enter 
ought  to  enter  ^^  his  prayer  the  firft  week  of  the  term  or  day  of  the  fcC- 
hib«7coruf^^  Cons  next  after  his  con^mitmcnt,  or  he  fliall  not  have  the 
ta,  to  te  ui'ea    benefit  of  the  tat^as  corpus  z6k  (a)  5  but  if  an  ad  of  par* 

the  firft  wpck  of 

the  term  oi  dty  (^y  ^,   ,  y^„f^  246.     S&G.  15O. 

iiament 
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fiament  be  made  which  takes  away  the  power  of  baling  of  (effiont  after 
for  a  time,  he  need  not  then  enter  his  prayer,  for  that  is  SmS'^s  c. 
thereby  difpenfed  with :  but  then  he  ought  to  enter  it  the  Ca&sB.R. Hyi 
firft  week  of  the  -term  or  day  of  the  feffions  after  the  ex-  Holt  84. 
piradon  of  that  zGt  of  parliament ;  and  for  want  thereof,        [  1 04  1 
the  benefit  of  tlie  iaitas  corpus  zGt  was  denied  }  but  be*  «  joq,  i^^. 
caufe  the  defendant  had  been  long  in  prifon,  and  his  trial  Stil.418.  Lot. 
bad  been  delayed,  and  affidavit  was  made  that  his  life  vras  '*--^»«*«ws65. 
in  danger,  the  Court  bailed  him. 

5.  Lord  MohunV  Cq/c. 

[Mich.  9  WiU.  3.  B.  R.] 

I  F  a  nun  be  found  guilty  of  murder  by  the  coronet's  in-  'j-  fo«n<*  sw»^ty 
*  queft,  we  fomctimcs  bail  him,  becaufe  the  coroner  2oiwic?rin-^ 
proceeds  upon  depofitions  taken  in  writing  which  we  may  queft,  bailable  1 
look  into.  Otherwife,  if  a  man  be  found  guilty  of  mur-  ^?^^^«  »!*?- 
derby  a  grand  jury ;  becaufe  the  court  cannot  take  notice  g^.  3 Bulft.  113. 
of  thurir  evidence,  which  they  by  their  oath  are  bound  to  i  Roll.  Rep. 
conceal.  Et  per  Cur.  There  is  no  difference  between  jj?*  '|"•J'J^ 
peers  and  commoners  as  to  bail  {a).  Hoi(  84/ 

(a)  Rix  ▼.  Jrt9n»  2  Str.  83 1.  The  a  fifth  charge,  and  moved  to  be  ad- 

defendant,  as  keeper  of  a  prifon,  had  mitced  to  bail  on  prododng  copies  of 

been  tried,  and  acquitted  on  foil  evi-  the  informations,  and  affidavits  of  the 

deace  and  to  general  fatisfadion  on  former  trials,  aivd  of  the  identical  na« 

Ibor  indidments  for  murder  charged  tare  of  the  ofFbnces ;  but  the  Court 

to  be  committed  by  confining  prifoners  refufed  to  look  into  the  informations^ 

in  an  improper  place.    He  was  com-  or  to  admit  tl^e  defendant  to  bail, 
miued  by  a  jafiice  of  peace  to  anfwer 


6.  MarriotV  Cq/e. 

[Mich.  9  WiU.  3.  B.  R.] 

TAR  RIOT  was  committed  for  forging  indorfe*  Ball  In  mifde* 
ments  upon  Exchequer -bills ;  and  upon  a  habeas 
corpus  was  bailed ;  becaufe  the  crime  was  onlv  a  great 
mifdemeanor ;  for  though  the  forging  the  bills  f>e  felony, 
yet  forging  the  indorfemcnt  is  not.  It  is  felony //r  8  (9*  9 
jy.  3.  cap.  20. 


M\ 


IQ4  O&ail  m  Criminal  CafriK. 

7.  AnonymouSf 

[Trin.  II  Will.  3.  a.RO 

Poft.  i7«.  Tol-  «<y  5,  being  copiinittcd  upon  an  indiamcnt  (qr  murder, 
^^^^  •/  *  moved  to  be  bailed,  and  this  within  lefs  than  three 
Bianier  ought  wccks  of  the  feflions ;  Rdh/iy  and  Turton  were  for  bail-* 
not  to^  bailed  Jug  1^^ ;  bccaufe  the  evidence  upon  the  affidavits  read, 
S!^evSi*ce?  did  not  feem  to  them  fufficient  to  prove  him  guilty.  Holt 
%  Ton.  %%%,  C.  J.  and  G(^14  coatra.  The  evidence  does  afFe£t  hiro, 
5"*'  "*j  and  that  is  enough.   The  allowing  the  favour  of  bail  may 

Hcdtisj.^         difcourage  the   profecution ;  therefore  it  is  not  fit  the 
Court  (hould  decbre  their  opinion  of  the  evidence  before- 
hand.^ for  it  mud  pjeji^dicethe  prifoncr  ou  the  one  64^4^ 
or  the  profecutor  on  the  o^ie;', 

[  IG5  ]  8.  Rex  verjus  D^vifon* 

[TiiA.  12  Will.  5.  B.  R.     1  Ld.  Raym.  603.  8.  C] 


H.  xAm  m  ex. 


one 


UP  O  N  a  habeas  corptu  to  brinff-  up  the  body  of  \ 
cap'jojdo,  bill-  Davifon  a  Quaker,  the  caufe  returned  was  a  writ  ot 

abjfwhUeth^'ST  mfomwunicaU  captendoi  which  regitcd  ^  Jignificavft  of  an 
^  ^oTMi  if  '    ^^^Hnmunication  for  teaching  fchool  without  a  licence  ; 
under  the  confl-  and  the  Co^rt  doubting  whether  this  was  an  offence,  de* 
^emtioa  of  the    flrcd  to  hear  counfel  upon  it ;    and   then  Mr.  Northty 
w?*  Fafc^iir  '"^^d  he  might  be  bailed  in  the  mean  time ;  and  cited 
59.    Poft.  294,  feveral  authorities  that  a  man  micht  be  bailed,  while  the 
i34»67»-  »^'  legality  of  the  return  i^  under  tne  confideration  of  the 
SJi^iH.        Court.   Vaugb.isi'  Lat.  i^j^.   ^  Cro.  ss^y  551-  And  alfo 
Cro.  Jac.  19,       Prices  cafc,  Mu'L  2g  Car.  2.  B.  R.  who  was  taken  upon 
67.  I  Roll.  Rep.  3JJ  excommunicato  capiendo j  and  brought  up  by  habeas  corpus 
sts!  \  Roll.  *     *"d  bailed,  while  the  return  was  under  confideration ;  and 
Abr.  113.  H;lt  in  that  cafe  the  Court  being  againft  PnV^upon  the  return, 
as.  S.  C.  j^jg  counfel  infiftcd  that  he  could  not  be  committed  again, 

and  thought  they  had  got  an  advantage  that  way,  but 
notwithftanding  that  he  was  recommitted.  He  cited  alfo' 
C/jTri's  cafe,  who  was  committed  by  the  vintners  company, 
?nd  bailed  by  Holt  C.  J.  at  his  chamber.  Upon  thefe  au- 
tliorities  the  defendant  was  bailed,  and  the  entry  was,  /ru- 
ditur  in  baliium  i^  interim  Curia  advifare  imlti  and  thccon^ 
dition  of  the  recognizance  was  to  appear  the  firft  day  of 
the  term,  and  from  day  to  day ;  and  if  the  Court  (hould 
adjudge  the  return  good,  to  render  his  body  to  prifon. 
The  Chief  Juftice  faid  they  bailed  men  in  execution  upon 
an  audita  querela^  and  by  the  petition  of  right  muft  baU  or 
remand  men  in  convenient  time.  The  fame  rule  was  made, 
this  term  in  Reynold'^  cafe,  (who  was  committed  by  the 

Court 
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Cottrt'of  Aldermen,  for  ai&fting  to  marry  a  city-orphaDj) 
while  the  Court  conlidered  the  retunu 


9.  Anonymous. 

[Trin.  i  Aon.  B.  R  ] 

^.  H  E  defendant  in  an  indidment  in  B.  R.  being  bailed  Render  m  dif- 
*    on  die  indi£lment)  and  likewise  in  a  civil  a£lion  then  ^^^V.  <^  ^*  "* 
pending  againft  him  in  C.  B.  rendered  himfelf  in  dif-  ^tdifchar^the 
charge  of  his  bail  in  the  civil  z6tion  to  the  F/ect,  and  from  bail  onaainoia* 
thence  by  baieas  corpus  he  moved  himfelf  to  the  King*/  *?^^* 
Bench  and  efcaped.     His  bail  to  the  indidiment  moved 
that  their  recognizance  might  not  be  eftreated,  pretend- 
ing he  was  taken  out  of  their  cuftody  by  his  commitment 
to  the  marihal ;  fed  non  allocatur^  fbr  they  mud  uke  care 
of  him  there,  and  they  might  have  had  him  committed  in 
difcharge  of  them.     Ex  motione  Broderick  and  Raymond. 


10.  Dr.  WatfonV  Cafe.  [  io6  ] 

[Mich.    I   Ann.   B.  R.] 

TNR.  Watfin^  late  bilhop  of  Su  Dawdf%^  was  taken  on  Binii>g  durji^ 
^  an  excom.  capiendo^  and  brought  into  B.  R.  by  habeas  ^f^^l^^^ 
OfpuSf  and  pleaded  to  the  writ,  that  he  was  a  lx)rd  of  and^^^cowt 
Parliament,  and  moved  to  be  bailed,  while  theretorn  was  vHirefufe  it  if 
under  confideration.     And  FoweU  faid,  Though  it  had.  ^"V***^* 
been  done,  it  was  in  their  difcretion,  and  was  contrary  to  Mod.  Cafes,  &c. 
the  ftatute  of  Weftminjter ;  and  he  did  not  think  it  difcre-  '^o.  Poa.  294, 
tipn  upon  fuch  a  plea,  which  every  body  knew  to  be  falfe,  ?^  ^'  ^fJ^.*^!' 
he  being  deprived  by  commifTioners  of  delegates^  of  which  1x7.    Carth. 
Prtvell  was  one  on  the  appeal.     Holt  C.  J.  agreed;  and  4^  3  Saik.90. 
that  though  they  could  not  take  judicial  notice  of  the  frail-  ^oitt'si^iixl. 
tf  of  his  plea,  yet  it  fliould  lead  their  difcretion ;  and  he  Raym.  790. 
was  not  bailed. 


ii«    Domlna  Regina  verfus  Lay  ton* 

[PaTch.  4  Ann.  B.  R.] 

T  JTTON  and  others  were  committed  by  the  Lord  Uponen^rofi 
-'-f    Mayor  of  London,  upon  hU  view,  for  a  forcible  de-  foK7b?JS?t!!i^^^^^ 
tainer,  and  fined  100/.  and  committed  in  execution,  and  defendant  refuied 
the  record  of  the  convid^ion  was  removed  by  certiorari,  and  ^^^  b*|J«<*- 
the  defendant  brought  a  writ  of  error  coram  nobis,  and  af-  [  Keb.  4^  The 
iigned  error  in  pcrfon  j  and  now  it  v/as  moved,  they  might  King  and  whita- 

Jt  4  be  "»«"«•  ^^^  353* 


io6  Bailitt 

be  bailed.  Vide  i  Cro.  557.  Keb.  43.  Sid.  320.  2  J&^. 
X73.  Broderick  contra  urged.  That  in  error  to  revcrfc  an 
outlawry  the  Court  will  take  bail,  but  nottorcverfe  a  judg- 
ment in  an  indiftment :  At  laft  the  Court  rcfufed  to  bail 
him,  being  in  execution  for  a  fine,  and  having  committed 
a  very  notorious  breach  of  the  peace  in,  the  heart  of  the 
city,  though  a  long  vacation  was  coming  on. 

Veta,  Perfon^  conmiitted  for  felony  are  entitled  to  be  bailed  after  a  trial  it 
loft,  efpeciatljr  if  it  be  doabtful  whether  they  are  guilty.  The  King  againil 
bell  and  his  wife.     Andrews  65. 


[107]  Batlift 


I.     Trevilian  verfus  P.ync. 

In trefpafs for       j^EP LEVIN ;  defendant  makes conufance  as  bailiflT 
taking  goods  or    Jx   to  J.  S.     Plaintiff  pleads  that  he  took  them  de  injuria 

conufance,  tra.    this  it  was  demurred :  And  after  ^trgument,  the  traverfe 
▼erfcoftbecom-  was  held  to  be  wcll  taken;  and  a  difference  obferved  be- 
cient  -"aliter  in    *^c^°  ^^  aftioii  of  trefpafs  quare  chtu/um/rtgity  and  an  ac-* 
daufum  fregit    tion  of  trefpafs  for  taking  cattle  or  replevin.     In  the  firil 
ic^**  Godh^*     ^^^^'  if  the  defendant  juftifies  an  entry  to  the  clofc  by  com- 
ifc'    Keiw.  31!  niand,  or  as  bailiff  to  one  in  whom  he  alleges  thefieehok! 
Carth.74.  Rep.  to  be,  the  plaintiff  (hall  not  in  his  replication  traverfe  the 
A.Q;_iiz.  S.C.  command  ;  bccaufe  it  would  admit  the  truth  of  the  reft  of 
the  plea,  viz*  That  the  freehold  was  in  J.  5.  and  not  in 
the  plaintiff,  which  would  be  fufficient  to  bar  his  a^ion, 
whether  the  defendant  was  impowered  by  J.  S.  to  enter, 
or  not  impowered ;  for  it  is  not  material  that  the  defend- 
ant has  done  a  wrong  to  a  ftranger,  if  it  be  none  to  the 
plaintiff:  But  in  the  other  two  cafes,  if  the  defendant  juf- 
409*  tifica  taking  my  cattle  as  bailiff  to  J.  5.  in  whom  he  lays 

a  title  to  take  them,  as  for  diftrefs,  or  other  caufe,  there 
it  may  be  material  to  traverfe  the  command  or  authority  ; 
Vuo  ^  ^6*     ^^^  though  J,  S.  had  right  to  take  the  cattle,  yet  a  ftranger, 
Its,  "'  *^  '      ^^o  ^^^  "^  authority  from  him,  will  be  liable  5  fo  that 
both  parts  of  the  defendant's  plea  in  this  cafe  muft  be  true» 
and  therefore  an  anfwer  to  any  part  is  fufficient  5  fo  in 
trefpafs  for  taking  goods.     Aliter  in  trefpafs  quare  ciaufmn 
f regit.     Vide  I  Leon.  50.    2  Leon.  169,  216.     Telv.  148. 
3  Lev.  20.  contra.     I  Ro.  Rep.  46.    Cro.  El.  14, 


2.   Matthews  verfus  Carew. 

[Mich.  I  Ann.  B.  R.] 
n^RESPASS    for   taking  his  Unkard;    defendant  iniaAificattca 


pleaded,  that  at  a  court-lcct  at  Weftmnfier pr^fintatum  "  Wliff  to  « 
fmty  That  the  plaintiff  in  a  ceUar  within  the  leet  did  melt  S^y^J^'/!* 
tallow,  ai  aimmune  mcumentum^  is^c.  for  which  he  was  mcntment^Umo 
amerced  5/.  by  the  jurors,  unde  habuit  mtitiamj  and  for  eftre«tofthe 
tfaatf  being  requcfted  he  did  not  pay,  the  defendant  as  bai-  ^Xft^w^JT* 
liff  to  the  Dean  and  Chapter,  *  et  per  eorum  mandate  dif-  muft  bt  /hewn. 
/     trained.     Et  per  Cur.  ift.  It  is  fufficient  to  plead  ^^«-  ^M^^** 
/       iatwnfuit  without  averring  in  fa£t  that  he  did  melt,  to'r.  carth.  73?  Skin. 
4         for  noH  reffrt  as  to  him  whether  the  offence  was  done  or  587. 
/  not,  fince  there  was  a  prefentment :  And  the  Court  took    *  j"  j  og  1 

\  a  difimnce  between  a  replevin  and  trefpafs  i  in  the  firft,  ,  ^j  •■ 

the  bailiff  is  an  a£tor,  and  is  to  recover,  which  (hall  be 
upon  the  merits ;  but  in  trefpafs,  as  in  this  cafe,  the  bai- 
liff is  only  to  excufe  the  wrong.  Vide  3  Cro.  885.27  H.  8. 
8.  3  Lew.  14. 

.  But  fecondly,  *rhis  plea  is  naught,  becaufe  the  defend-  Po<**  407* 
ant  iuaifying  as  bailiff,  ought  to  have  fet  out  fome  eftreat  ^^"^^  ^^J; 
ef  the  Court,  or  warrant  from  the  fteward,  and  to  have  685.  pi'  x* 
juftified  under  that.     Vide  Mo.  573,  607,  847.    3  Cro.  "^^-  »*9- 
^8,  74B,  3  ^'^^  >9- 


Din. 
I. 


)l&anftruptt.    Vi.  st.  5  g.  2.  c.  30. 


I.     Gary  ver/us  Crifp. 

[Paf.  I  Will.  &  Mar.  B.  R.] 


IN  an  indebitatus  ajfumpjit ;  the  defendant  pleaded  that  Property  not 
the  plaintiff  became  bankrupt,   and  commiffion  was  ofThl'bTnkmpt 
taken  out,  and  fo  all  his  goods,  Isfc.  belonged  to  the  com-  till  afli^nment. 
miflioners,  toV.     The  plaintiff  demurred  and  had  judg-  Po^  i»».  Vide 
ment ;  for  till  an  affignment  the  property  of  the  goods  is  \  Bunowsx^ja. 
not   transferred  out  of  the  bankrupt  {a).     Vide  ftatutc 
I  Jac.  I.  c.  15.  §  13. 

(fl)  Z).  ac.  Sir.  981. 


[top] 


}o8  idtmktuptg, 

2.    Paine  &  al.  verfiu  Tcap  &  al. 

[HiU.  X  W.  &  M.  C.  B.J 

Ootlawryofthc  T J  PON  an  EngKfi  \A\\  in  the  Exchequer  the  Baronf 
Unkropt  after  ^  prayed  the  opinion  of  the  Judges  of  C.  A  The  cafe 
w  t^  w^k^  was,  H.  becomes  bankrupt,  and  long  after  was  outbwed. 
ted,  cannot  de-  'The  king  made  a  leafe  of  the  profits  of  hb  lands,  and  aUb 
feat  the  intereft  a  grant  of  his  chattels :  After wafds  a  conuniflion  of  bank- 
S^^MSffd  in  'op^cy  was  taken  out  5  and  the  qtKftion  was.  Whether  or 
Biseftate.  1  Lev.  how  far  this  Outlawry,  leafe,  and  grant  ihould  prejudice 
s.  I  Vent.  193.  xht  creditors  of  the  bankrupt  ? 
3  Lc?.  50.  ^^^  g^^  j^  ^^g  ^^j^^j^  £^j^  certain.  That  where  a  per- 

fon  is  indebted  to  the  king,  and  alfo  to  a  fubje£l,  die  king 

(hall  have  preference  in  payment,     adly,  That  no  filbfe- 

quent  zGt  of  the  bankrupt  can  defeat  the  intereft  his  ere* 

ditors  have  by  his  bankruptcy  in  his  eftate.     3dly,  That 

the  king  hath  by  common  law  fuch  a  power  to  require  his 

fubje£ts  to  anfwer  all  demands  of  law  and  juftice,  that  not 

appearing  upon  procefs  is  fuch  a  contempt  of  law,  dut  the 

perfon  guilty  is  put  out  of  the  law,  forfAs  his  goods  and 

'  chattels,  11  H.  6.  17.  his  leafes  for  years,  ^H.6.  ai  •  and 

his  truft  in  fuch  leafes,  a  Ro.  807.    Hob.  2x4.  and  the 

profits'  of  his  lands  of  freehold,  9  H.  6.  20.  2X  H.j.  7. 

1  Teat.  lot,  Refolvcd  therefore,  ift.  That  the  creditors  arc  not  hurt 

a  Lev.  49.        by  the  outlawry ;  for  that  was  his  own  2&  and  by  his  own 

'  l^A^ nP'      default,  and  the  voluntary  permitting  himfelf  to  be  out- 

ilU'.sV        lawed,  fhall  not  prejudice  them,  aS/V.  115.     adly,  That 

sLev.  49.         the  affignee  of  the  king's  leafe  having  paid  37  /.  for  it,  is  a 

purchafer  within  the  21  Jac,  1.  c.  19.  not  to  be  impeached 

by  the  commiffion  fued  gut  five  years  after  the  bankruptcy. 


3.     Cane  vtr/us  Coleman. 

[Trint     2  W.  &  M.  in   Cam.  Scacc.   Intr.  in  B,  R.   Midi. 
I  Jac.  2.  Rot.  166] 

Lying  in  ptifon  jNDEBITATUSy  for  money  had  and  received  to 
up  n  arrcft  is  an  1  j^jg  ^fg  .  q^  ^  fpecial  vcrdift  thc  cafc  was,  H,  being  a 
cS°'othe^"ir  filk-man  owed  B.  109  A  and  to  C.  50/. ;  B.  arrefts  him 
ifh-  put  in  bail,  for  the  IOC /.  in  the  (herifPs  court,  and  had  bail.  After 
\iceinjra,  pi.-,  ^j^^^^^  ^-^^  Within  a  month,  H.  pays  off  C.  and  after  that 
r.c'4.'*  Raym!  *  rendered  himfelf  in  difchargc  of  his  bail  in  A*s  aftion. 
479.  3  Lev.  58.  And  note,  21  Jac.  i.  c.  19.  fays,  He  [ball  he  a  bankrupt  from 

row'44-  "par.  be  taken  from  tlie  time  of  the  nrft  arreft,  upon  which  he 
130.  Skin.  a7c.  lies  in  prifon,  not  where  he  puts  in  fufficient  bail,  for  that 
sT.R.  141.     jnight  be  infinitely  priejudicial  and  mifchievousj  and  no 

man 


a 
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mah  could  ever  fafely  pay  or  receive  from  a  tradefinan. 
Adjudged  in  B.  R^  and  affirmed  in  error  in  Cam.  Scace.  {a). 

(«)  This  point  i$  rccogni;Ked  in  Cooii*$  Bank*  Law,  coat,  to  Smiti  and 
Stracj,  foft. 

4.     Newton  vcrfus  Trigg. 

[TiiA.  3  W.  &  M.  B.  R.  Intr.  Mich,  i  Jac.  a.  Rot.  2x6.] 

AN  innkeeper  being  alfo  part-owner  of  a  (hip,  and  har-  show.  96,  S.  c. 
ing  51  /.  (lock  in  the  (hip,  abfconded:  E^re  Juftice  «6S.    3  u?.  * 
held,  as  to  the  fliare  of  the  Ihip  that  was  nothing ;  for  that  3J9-  .^'*!^- 
it  is  not  a  (lock  in  potentia  to  trade  with,  that  will  make  a  L>t  wicfab  chT' 
bankrupt ;  but  there  muft  be  a  trading  therewith  infoBo.  ftamtes  about 
And  he  held  that  an  innkeeper  could  not  be  a  banbrupt,  q^^I^^ij'"!!^* 
for  he  is  not  like  a  trader  \  he  muft  receive  all  comers,  and  i  sid.  41?* 
feed  them  and  lodge  them,  taking  a  reafonable  rate ;  which  «  ^^-  Abr.  84. 
if  he  do  not,  he  is  indiaable.     Holt  C.  J.  concurred,  and  ^P*;  ^'^^j.^, 
that  he  is  not  taken  notice  •  of  in  law,  as  a  trader,  but  as  585!   Cro  cir! 
an  hoft,  bofpitators  and  he  is  paid  not  merely  for  his  provi-  3'>  549*  ^y^ 
fions,  but  alfo  for  his  care,  pains,  protcftion,  and  (ecuri-  \^\  *  \a^. 
ty ;  and  he  buys  meat  and  drink,  not  for  fale  or  trading,  326)  319. 
but  for  accommodation.     And  an  innkeeper  cannot  make  "^  f  i  j  o  1 
a  contraft  adiibitum$  nor  does  he  buy  or  fell  at  large,  but  ^J:       .  Tj. 
to  gueft  only.     And  the  Chief  Juftice  held,  that  where-  ^pg^ITifd^a  plr- 
ever  a  man  buys  and  fells  under  a  particular  reftraint  and  ticuiar  reftraint 
limitation,  he  is  not  a  feller  within  the  ftatutc,  as  acorn-  ^^''^''"**"* ^' 
mti&oncr  of  the  navy,  and  fo  of  a  farmer.     Vide  Sbower*% 
Reports,  3  Mod.  326. 

%♦  Vidt  Bmfcall  v.  Hogg^  3  Wilfon  an  inkeeper  felling  liquors  oot  of  the 

I4j6.      Patman  v.  Faughan^   1  T'.  R.  houfe  to  any  perfon  who  applies,  for 

:7a.     Cocke* %  Bankrupt  Law  69,  70  the  fake  of  profit,  is  a  trader  within 

In  the  lail  cafe  it  was  eAablifhed  that  the  bankrupt  law. 


\ 


5.     Bird  verfus  Sedgwick. 

[Paf.  5  W.  &  M.  B.  R.] 

A  Gentleman  of  the  Temple  went  from  hence  to  Li/hon^  An  Engnftfuh- 
where  he  turned  factor,  and  traded  to  England^  and  r«|raJmgfrom 
broke.     Blenco  argued  that  the  ftatutes  about  bankrupts  do  Jhctl^may'^**' 
not  extend  to  perfons  out  of  the  realm  :  the  fubjedi  of  bankrupt. 
them  is  cafes  of  arrefts,  outlawries,  and  departing  out  of  ^■y"*-  37S- 
the  realm ;  and  the  21  Jac,  i.  which  extends  to  aliens,  is  *  vcm'tek. 
only  aliens  refidcnt  here  ;  yet  the  Court  held  him  a  bank- 
rupt, by  reafon  of  his   trading  hither  and  b^ck  again, 

which 


no 


which  gained  him  a  credit  here, 
bar  (a). 


XarAtuptg^ 

Per  Cur.  oaa  trial  at 


(a)  The  followiDg  cafes,  which  are 
coUefied  in  Mr*  Coeie*%  Bankrupt 
Lawj  85  to  9O9  contain  the  whole 
dodrine  upon  this  {abje€t.'^De4(fivo.*fh 
Y.  J/tdcr/oH,  Rcym.  375.  2  Jon.  141. 
2  Fern,  162. — A,  who  lived  in  /rr- 
lanJt  bat  often  came  to  England  and 
bought  goods,  which  he  fold  in  Ire- 
land, and  at  one  time  fold  goods  in 
England f  and  at  another  in  Ireland  to 
.  be  delivered  in  England,  was  held  a 
trader  mthin  the  bankrupt  laws.  Ex 
farti  Smith  before  Lord  Hardwicke 
cited  Cowp*  402. — A  perfon  who  went 
from  England  to  BarhadoiSt  where  he 
was  a  fador  and  planter,  and  traded 
to  England  by  fending  goods  from  his 
plantations,  and  receiving  goods  back 
again  bought  in  England  \  and  difpofed 
of  goods  in  Barbadoes  for  merchants 
in  England  as  a  faAor ;  was  held  fub- 
jed  to  the  bankrupt  laws.     Ex  farte 


WiUidmfin,  I  AtL  8a.  Lord  Hard- 
tvicke  (aid.  If  a  perfon  carries  on  a 
trade  in  one  kingdom  belonging  to  the 
crown  of  Grtai  Britain,  and  cornea 
over  to  another,  a  commifEon  may  be 
taken  out  where  he  happens  to  be* 
JUxander  v.  Vmughan,  Cmvp,  398.—* 
A  native  of  Scotland  trading  and  re- 
fiding  there,  came  to  f^gland,  and  be- 
ing there  occafionally,  was  arreiled, 
and  lay  in  prifbn  two  months,  and  was 
ruled  to  be  within  the  bankrupt  laws. 
— Mr,  Cooke  from  thefe  cafes  makes 
the  fblbwingdedudion  : — Any  perfon 
trading  to  England,  whether  sathre^ 
denizen,  or  alien,  though  never  refi- 
dent  as  a  trader  in  England,  may  he  a 
bankrupt  if  he  occafionally  comes  to 
this  country,  and  commiu  an  ad  of 
bankruptcy.  The  (latutes  are^  as  tQ 
the  ad  of  bankruptcy,  confined  tg 
England.     Cm/^  91,  3d  edit. 


PUin  ad  of 
bankruptcy  can- 
not be  purged  by 
dealing  alicr- 
wards.    Otlicr- 
wiCe  if  doubcfut 
pnly.  I  Lev.  13, 
14,  17.  2  Show. 

«S3»  5'**  i'^f* 
139.  Holt  95. 
S.  C. 


6.     Hopkins  verfus  Ellis. 

[Trin.  3  Ann.  coram  Holt  C.  J.  At  nifi  prius  at  GoildhaD.} 

T  T  P  O  N  an  ifluc  dircflcd  out  of  Chancery,  Whether 
^  bankrupt  or  not  at  fuch  a  time,  it  was  held  per  Holt 
Chief  Juftice,  That  if  H.  commits  a  plain  a£i  of  bank- 
rpptcy,  as  keeping  houfe,  ifc.  though  he  after  goes  abroad 
and  is  a  great  dealer,  yet  that  will  not  purge  the  firft  i£t 
of  bankruptcy,  but  he  will  ftill  remain  a  bankrupt ;  but  if 
the  z&  was  not  plain  but  doubtful,  then  going  abroad  and 
dealing,  Isfc.  will  be  an  evidence  to  explain  the  intent  of 
the  firft  aft  5  for  if  it  was  not  done  to  defraud  creditors, 
and  keep  out  of  the  way,  it  will  not  be  an  a£l  of  bank- 
ruptcy within  the  ftatute :  Alfo,  if  after  a  plain  aA  of 
bankruptcy  he  pays  off  or  compounds  with  all  his  credit- 
prs,  he  is  Dccome  a  new  man  (^). 


{h)  In  Colkett  V,  Freeman^  2  T,  R. 
<j  ;  it  was  ruled  that  a  trader  who  de- 
ified himleH  to  the  holder  of  a  bill  of 
exchange  before  nine  o'clock  in  the 
ri^'^'  ing,  but  afterwards  appeared  in 
j-'v-i-iic  during  the  courfe  of  the  day, 
iiii:  paid  the  bill  before  five  in  the 


evening,  had  committed  an  aA  of 
bankruptcy,  which  the  fubfequent  pay- 
ment could  not  defeat— the  denial  be- 
ing  with  an  intent  to  delay ;  although 
by  the  pra^ice  of  merchants  in  the 
place  (London)  the  payer  of  the  bill 
ha$  the  whole  of  the  day  on  which  it 

bccomca 


becomes  dae  to  pay  it  in.  Buller  ].  eqatvoca]»  otHer  circuihflancrs  may  be 
obferved)  that  the  term  of  <'  purging  called  in  to  explain  it ;  but  if  the  ad 
an  ad  of  bankruptcy"  is  frequently  be  a  clear,  unequivocal  ad  of  bank- 
perverted,  and  Hks  often  been  com-  ruptcy,  it  cannot  be  purged  or  ex. 
plainedof  by  Lordil£>ir(^//^,  who  has  plained  away  by  fubfequent  circum- 
on  feveral  occafions  taken  the  oppor-  fiances.  Vide  Wcrjley  v.  Demattos^ 
tonity  of  dedaring,  that  it  can  only  i  Bur.  484. 
znean,  that  if  the  ad  done  be  in  itfelf 


7.     Smith  verfus  Stracy. 

[Trin.  2  Ann.  coram  Holt  C.  J.  At  niiiprius/z/  Guildhall.] 

IN  trover  the  cafe  was}  J.  S.  was  arrefted  at  the  fuit  of  Ifd'^rcndantrerr. 
H.  and  put  in  bail :  afterwards  upon  z  fare  facias  at  an-  ofhilVaiifa^'' 
otber'a  fuit,  his  goods  were  fold  to  tlie  plaintiff;  after  this  lies  two  months, 
7.  S.  renders  •  mmfelf  in  difcharge  of  his  bail,  and  goes  *»«  i$  a  bankrupt 
to  prifon.     And  HoU  C.  J.  inclined,  (contrary  to  the  cafe  J^'i/viLTpn, 
of  Duncomb  and  Walttr  in  3  Lev.  5  7.  wherein  he  was  of  pi.  3.    i  Lev. 
counfel,  but  not  fatisfied  with  the  judgment,)  That  J.  S.  "7-  »  Mod.  45. 
was  a  bankrupt  from  the  time  of  the  arreft,  not  from  the  Jjg/*',' vcn'u 
render  only  i  for  if  H.  is  arrefted  at  the  fuit  of  A.  and  puts  370.    i  Dan. 
in  bail,  and  that  pending,  is  after  arrefted  at  tlie  fuit  of  ^^^'^\^\ 
B.  and  goes  to  prifon  and  lies  two  months,  he  is  by  the  ^'^  *  '*'*  -. 
aft  of  parliament  biankrupt  from  the  time  of  the  firft  ar-        L  ^  ^  ^  J 
reft  by  ji.    But  it  appearing  in  this  cafe  that  the  commi^- 
fion  was  taken  out  before  the  two  months  were  expired 
from  the  render,  it  was  held  to  be  ill  taken  out,  J,  S.  not 
being  then  a  bankrupt.     And  thereupon  the  plaintiflF  had 
avenlift. 


8.     Kiggil  vcffus  Player. 

[Paf.  7  Ann.  B.  R.J 

ASSIGNE£of  commif&oners  of  bankruptcy  brought  AiTignee  has  the 
•"^    trover  on  their  own  poffeffion,  ut  de  bonis  fuis  propriis :  P5<»P"^y  ^y^i*- 
and  that  they  came  to  the  hands  of  the  defendant,  and  he  1  mVofThc 
converted  them.     And  upon  evidence  it  appeared  the  con-  bankruptcy,  fo 
Verfion  was  by  executing  ^  fieri  facias  on  the  goods  in  the  J5Jcf„ra1h*'but 
iledaration,  after  the  bankruptcy,  and  before  the  aflign-  muit  declare  fpc- 
menty  and  it  was  not  proved  that  the  plaintiff  had  de-  ciai.y.    vidc 
inanded  them ;  and  this  being  made  a  cafe,  it  was  argued,  *  ^;^  554- 
That  by  aflignment  the  aflignee  had  a  property  by  relation  69,191.  Ray m. 
firom  Ae  very  time  of  the  bankruptcy,  and  there  was  no  479*    »  Sid. 
mefiie  interval  of  time ;  as  where  one  tokcs  out  letters  of  *^^;  ^;^  \l^^ 
adminiftration,  he  has  a  property  from  the  death  of  the       '  * 

inteftate,  and  may  declare  g^ncxMy  at  de  hnis  fuis  propriis^ 
tvtn  befolre  an  adminiftration  fued  out.    But  Ho/t  denied 

this, 


Ill  Xanktupta. 

this,  and  faid,  he  ought  to  declare  fpecially,  and  fo  tti^ 
plaintiff  might  have  done  in  the  principal  cafe,  and  he  rep- 
lied upon  the  cafe  of  Perty  and  Bowjer;  and  faid  the  af-* 
fignee  was  in  by  relation  from  the  time  of  bankruptcy,  fa 
as  to  avoid  all  mefne  a£ls,  but  not  fo  as  to  be  adually  in'- 
veiled  with  the  very  property.     Adjournatur  («). 


(a)  In  the  cafe  of  Cooper  and  ano- 
ther, aflignccs  of  Johns  v.  Cbitty  and 
BUkiflon^  (heriff  of  London^  i  Bur. 
20.  I  BL  65.  'an  z€t  of  bankruptcy 
was  committed  on  the  fourth  of  Decern- 
Ser.  A  judgment  was  obtained  againft 
the  bankrupt,  execution  taken  out 
upon  it,  and  foods  feized  by  the  de- 
fendants on  £e  fifth.  A  commiffion 
ifloed,  and  the  commiffioners  executed 
an  aflignment  on  the  eighth.  A  bill 
of  fale  was  made  by  the  defendant  on 
the  twenty -eighth,  and  trover  was 
adjudged  to  be  mainuinable.  [Lord 
3£»K^/^explabed  the  general  nature 
of  trowr,  and  his  obfervations  will  be 
found  in  a  note  to  that  title  in  3  SalJt.] 
The  (ale  in  that  cafe  being  fubfequent 
to  the  commiffion,  conftituted  part  of 
the  argument ;  but  it  appears  to  be 
the  opinion  of  the  Coart,  that  trover 
was  maintainable  independent  of  that 
circumdance.  Accordingly  it  has  been 
ruled  in  Smithy,  Miiles^  i  7*.  iS.  475, 
irard  V.  Macamley^  4  T.  R.  489.  that 
the  fheriff  who  executes  a  fieri  facias 
upon  the  bankrupt's  goods,  after  an 
ad  of  bankruptcy  committed,  and  be- 
fore the  ifluing  of  the  commiffion,  is 
not  a  trefpafler,  but  the  affignees  may 
maintain  trover  againft  him.  In  Rujb 
T.  Baker,  2  Str.  996.  it  was  held  that 
the  suBdon  may  be  maintained  againft 
the  plaintiff  who  fued  out  the  execo- 
tion,  as  well  as  agabfl  the  (berif,  if 
he  can  be  proved  a  party  to  the  con- 
verfion  by  giving  bond  to  fecure  the 
fheriff.  Where  money  has  been  re- 
ceived by  the  difpofal  of  goods  of  a 
bankrupt,  the  affignees  have  their 
eledion  to  bring  either  trover  or  af- 
fumpfit,  but  they  cannot  bring  both ; 
and  having  brought  one,  and  proceed- 
ed to  judgment  in  that,  it  will  bar  the 
other.  2  BL  830.  3  fFii/.  304.  In 
the  cafe  of  King,  affignee  of  Langmmn, 
V.  Leiih,  2  Term.  Ref.  141.  where  the 
perfon  being  arretted,  the  defendant, 
before  he  had  Isdn  two  months  in  pri* 


fon,  fold  his  goods  and  paid  him  the 
money ;  and  afterwards  the  two  months 
expired,  whereby  he  became  a  bank- 
rupt. It  was  ruled  that  the  bankrupt- 
cy related  to  the  firft  arreA,  fo  as  to 
invalidate  the  fale  and  payment,  and 
that  the  affignees  had  their  eledion  to 
bring  aifumpfit  (which  they  had)  or 
trover.  The  affiances,  ftanding  in  the 
place  of  the  bankrupt,  msft  take  his 
property,  fnbjed  to  all  the  equitable 
liens  to  which  it  would  have  been  fub* 
jed  in  the  hands  of  the  bankrupt  him^- 
felf.  Lampriere  v.  Pajley,  z  T.  R. 
485. 

The  courts  will  not  affift  the  rela-^ 
tion  to  the  ad  o£  bankruptcy  by  mo- 
tion, becaufe  it  is  odious  tcoA  firiSliJJimi 
juris,  Clark  v.  Rayal,  I  Bi,  642.--* 
Fide  the  obfervations  of  Lord  Hard* 
nmcki  concerning  this  relation,  Billou 
v.  Hjde,  1  /'!%.  328.  It  is  enaded  by 
ftat.  19  G.  2.  32.  §  I.  <<  thatBoiMiii 
fide  creditor  of  a  bankrupt,  in  refped 
of  goods  really  and  bond  fide  (bid  to 
fuch  bankrupt,  or  in  refped  to  any 
bill  of  exchange  drawn  in  the  ufual 
and  ordinary  courfe  of  trade  and  deal- 
ing, ihall  be  liable  to  refund  money 
really  and  bonafM  received  in  the  ufual 
courfe  of  trade,  before  any  commiffion 
or  notice  of  the  bankruptcy  or  infolven* 
cy.'*  The  words  of  this  provifion'have 
been  ftridly  adhered  to,  therefore  m 
Vernon  v.  HaJil,  2  T.  R.  640.  where  abiU 
of  exchange  was  drawn  on  J,  payable 
the  yth  of  Feb, ;  and  the  holder  gave 
J,  time  to  pay  the  money  upon  an 
agreement  to  allow  interefl.  jf,  com- 
mitted an  ad  of  bankruptcy  the  2d  of 
May ;  on  the  22d  of  Maj^  the  money 
was  paid  to  the  defendant,  not  know- 
ing of  the  ad  of  bankruptcy,  and  he  was 
compelled  to  refund,  this  not  being  a 
payment  in  the  ufual  courfe  of  trade- 
in  Deas  V.  Freeman^  ^  T.R,  197.  the 
defiendant  was  held  liable  to  refund 
money  paid  him  for  the  carriage  of 
goods  after  the  ad  of  bankruptcy. 


Refblutions  of  the  Judges  upon  the  Statute  4  6?  5  Ann. 
c,  17.  (a)  in  Serjeants  Inn  in  Chanccry-Lanc, 
Dec.  3,  1706. 

iftf  'npH  AT  the  firit  claufe  of  the  zGt  extends  only  to  Refoiatroni  of 
^    fuch  as  (hall  firft  become  bankrupts  after  the  24th  ^  J^^«"  "H«* 
day  of  June  1706,  who  are  undcrftood  to  be  thofe  againft  Ann.  a*^a7nft*  ^ 
whom  no  commiffion  of  bankruptcy  was  fued  out  before  frauds  commit- 
that  time.     And  if  the  certificate  ot  the  commiffioners  do  ^^  ^"f  ^*'^- 
not  mention  the  party  to  have  firft  become  a  bankrupt  af-  ^^' 
tcr  that  time,  it  ought  to  be  difallowed  for  that  caufe  :  but 
it  16  however  thought  fit  and  agreed,  that,  before  the  cer- 
tificate be  difallowed,  fome  proof  be  made  by  the  creditors        f  1 1 2  1 
of  the  party's  being  a  bankrupt  before  that  time.  ■-  -■ 

adly.  That  there  ought  to  be  a  certificate  of  the  allow- 
ance or  difallowance  made  upon  the  reference,  and  that 
remitted  to  the  Lord  Keeper. 

3dly,  That  the  aft'having  impowered  the  Judges  to  de- 
termine prout^  Vc.  there  is  by  implication  a  power  given 
them  to  examine  witnefles  viva  voce^  and  that  the  faid  me- 
thod be  taken  where  witnefies  are  to  be  had ;  but  where 
there  are  no  witnefles,  that  the  copies  of  affidavits  filed  in 
Chancery,  and  fwum  before  a  mafter  extraordinary,  be  re- 
ceived and  read  \  and  that  affidavits  taken  before  the 
judges,  to  whom  the  matter  is  referred,  may  be  read. 

4thly,  That  the  judges  make  out  fummons  for  wit- 
nefles. 

5thly,  That  the  fecond  claufe  in  thea£l  extends  to  thofe 
that  were  bankrupts  before  the  loth  of  March  1705, 
againft  whom  there  were  commiffions  then  fued  out  and 
fnbfifting :  If  the  matters  were  determined  and  commiffion 
dofed,  or  if  fuperfeded  or  repealed,  or  commiffioners  all 
dead,  unlefs  the  fame  were  renewed  or  revived,  ox  proce^ 
dendas  in  reafonable  time,  viz.  within  half  a  year  at  leaft, 
then  not  within  this  claufe,  and  the  certificate  to  be  dif- 
allowed. 

{a)  This  a£k  is  expired. 


(  "^  ) 

Bargain  anD  Aalt  of  ^oi^fif^ 


t.     Callonel  ^erjiis  Briggs. 

[Trin.  2  Ann.  coram  Holt  C.  J.     u£r  nifi  prius  at  Guildhall.] 

Abk  %t.  Holt  A  ^  agreement  was,  that  the  defendant  (liould  pav  Co 
663.  S.  C.  -^^  much  money  fix  months  after  the  bargain,  the  plain- 
?^tcone*th1ng  tiflF  transferring  ftock.  The  plaintiff  at  the  fame  time  gave 
is  to  be  the  con-  a  note  to  the  defendant  ta  transfer  the  ftock,  the  defend- 
fidertdon  of  the  ant  paying,  (s^c.  Et  per  Holt  C.  J.  If  either  party  would 
^^b^unul  ^"^  "P°"  ^^*^  agreement,  the  plaintiff  for  not  paying»  or 
promifes,  per-  the  defendant  for  not  transferring,  the  one  muft  aver  and 
^o"'*""'""^  prove  a  transfer  or  a  tender,  and  the  other  a.  payment  or 
proved.  Poft  ^  tender ;  for  transferring  in  the  firft  bargain  was  a  condi- 
171, 1'yi.  tion  precedent ;  and  *  though  there  be  mutual  promifes, 

Riym.  188.  y^  if  one  thing  be  the  confideration  of  the  other,  there  a 
1  Ve«.V47.  performance  is  neceffary  to  be  averred,  unlefs  a  certain 
Lev.s74.  Mod.  day  be  appointed  for  performance:  i  Sound.  319.  If  I 
^s^*'  f  ^'  **'  ^^^  y^^  "^y  horfe  for  10  /.  if  you  will  have  the  horfe  I  muft 
20.*"°  Saund.  have  the  money  j  or,  if  I  will  have  the  money,  you  muft 
35»-  have  the  horfe ;  therefore  he  obliged  the  plainriff  either  to 

*  [  1 1 3  ]    prove  a  transfer,  or  a  tender  and  refufal  within  the  fix 
months  {a). 

(«)  FL  ace.  Str.  571.  2  Bur.  899.  7  Co.  20.  b.     Note  to  Thorpe  v.  Thorfe, 
poft  171. 


2.  Langfort  verfus  Adminiftratrix  of  Tiler'* 

[Paf.  3  Ann.  coram  Holt  C.J.  At  nifi  prius  at  GuildhaD^} 

Eirncft  only  'T*  H  E  defendant,  who  was  adminiftratrix  to  her  lat^ 
^iln*i^^dc.  hufcand,  ufed  to  deal  in  tea  in  his  lifetime,  and 

ftu?t  iiTthrvcn-  bought  four  tubs  of  the  plaintiff  at  fo  much  /^r  tub,  ode  of 
dee,  vendor  may  which  (he  paid  for  and  took  away,  leaving  50  /.  in  carocft 

plftii6"'1^8?  ^^  ^^  ^^^^^  *'^^^'  ^"^  ^^^^  ^^'^f  J"**^^  ^^^^*  **» 
Mod.  Cafei  147.  That  the  hufband  was  liable  upon  the  wife*s  contraft^  be* 

1  Keb.  337.  caufe  they  cohabited.  2dly,  That  notwithftanding  thd 
fuJ.\  124.  c^"*^'**  ^^^  money  muft  be  paid  upon  fetching  away  the 
I  Sid.  1*09'  425!  goods,  becaufe  no  other  time  for  payment  is  appointed. 
I  Vent.  41.  jdly.  That  earncft  only  binds  the  bargain,  and  gives 
s  c^^e  Mod     ^^  P*'^  *  ^g^^  ^^  demand  \  but  then  a  demand  without 

the 
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t}ie  payment  of  the  money  is  void.     4thly,  That  after  ear-  »^a»3«?-  Holt 
heft  given,  the  vendor  cannot  fell  the  goods  to  another,  ^\  c<^***d  *** 
without  a  default  in  the  vendee  j  and  tltcrcfore  if  the  ven-  x  rli.  3  edit.*  p". 
dee  does  not  come  and  pay  ax&d  take  the  goods,  the  vendor  413*  Agree. 
ought  to  go  and  requeft  him ;  and  then  it  he  does  not  come  "**"*  ^*  ^* 
and  pay,  and  take  away  the  goods  in  convenient  time,  the 
agreement  is  difiblved,  and  he  id  at  liberty  to  fell  them  to 
any  other  perfon. 


Baron  anU  iTeme.  [ih] 


1.  Nelthrop  &  Ux.  ver/us  Anderfort, 
[Mich.  4W.  &M.  B.R.] 

tT'ROFER  by  baron  And  feme,  and  the  plaintiffs  de*  1  Sid.  1721 
-*     clarc  quod  cum  poffeJUiohat.  fuermH^  l^c.  the  defendant  '^^^^^ 
converted  ad  dampnutn  ifforum ;  held  naught  after  verdift }  damprnmi  of 
for  the  poflefTion  of  tlie  wife  is  the  poiTeifiort  of  her  huf*  both,  naught 
band,  and  fo  is  the  property;  fo  that  the  converGon  can*  jj^^f^'it 
not  be  to  the  damage  of  the  wife  but  of  the  hulband  only.     3^1/  ^  Cro!  77! 

N.  B,  So  in  trek»afs  for  taking  goods*   Far.  105.    But  »  Ld.  Raym. 
if  the  trover  was  before  [intermarrlai'e ],  the  converfion  af-  i*°9-   '  Strm. 
ter,  they  may,  or  may  not  join,     i  VeuU  a6o»     i  ow/%  66i* 
172  (tf). 

{a)  Baron  and  feme  may  not  jolil  (Unds  on  this  fotindation,  that  hu/band 

10  replevin »  except  of  goods  of  the  and  wife  cannot  have  a  joint  property 

feme  taken  dum  fila.    Br,  Baron  and  in  chattels,  and  in  general  that  is  true* 

Feme,  pL  85.     In  trpver  for    deed  becaufe  marriage  is  a  gift  ef  all  the 

graocing  a  rent-^charge  to  the  wifc»  chattels  to  the  huiband ;  but -in  this 

they  may  join,  Noy.  70.   Ruffil  and  cafe  it  does  not  appear  the  taking  was 

Wife's  cafe*    Judgment  in  trcfpafs  by  during  the  coverture,  nor  can  we  prc- 

baron  and  feme  for  taking  their  goods  fume  it  was  j  and  the  plaintiffs,   for 

reverfed,  becaufe  the  wife  ought  not  ought  that  appears,  might  be  jointly 

to  join.  IFiitiMibam  v.  Broderici,    7  poflefTed  of  thefe  goods  before  mar- 

AUd,  105 .     In  replevin  by  baron  and  riaee ;    and    if   that    was    the  cafe» 

feme  for  taking  their  goods,  after  and   they  were  taken    before   mar« 

avowry  for  rent,  non  demijlt  pleaded  riage,    they    might    after   coverture 

in  bar  to  the  avowry,  and  verdidk  for  join  in  the  replevin*  and  declare  for 

plaintUFs  ;  it  was  excepted  in  arrcd  of  taking  the  goods  of  hu(band  and  wife  ; 

judgment  that  they  could  not  join.;  and  if  there  can  be  fuch  cafe,  we  muft 

LQit\  Uurdivkke  faid,  the  .exception  take  it    to  be  fe  here,  becaafe  th« 

Vol.  I.                                          L  avowry 
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avowry  aSfows  a  property  in  them 
both.  Bum  and  Wife  <z;.  Idattairtf 
B,  R  IL  119.  "S^'licre  the  aflion  is 
for  gookJs  which  the  wife  has  as  cjre- 
cutrix,  (be  mull  be  joined,  iratw. 
Ex,  207. 

In  Stralkj  a  gain  ft  Kerfoot  et  Vx,  2 
Str.  iC(4.  yjWr.  242.  the  action  %vas 
brought  lor  cnic:ing  the   p!a;ni:fF's 


bpu(e»  taking  his  goods^  tod  conveft-* 
iog  them  to  tJbeir  ule.  It  was  urged 
in  arrell  of  judgment,  on  the  autho- 
rity of  Kehbcrp  v.  Andtrjcm^  that  the 
convcrfion  could  not  be  to  the  ufe  of 
both.  But  it  was  held  that  that  part  of 
the  detlaratton  did  not  vitiaic  the  re- 
mainder, which  ilated  a  good  cauT* 
of  a&Ion. 


4  Mod.  T  cf)« 
Baron  nit«A 
bring  »flion 
alone  fur  woi  k 
dore  by  ihc  wife 
duiing  ibe  c:- 
vei:ure,  ui.tcfs 
there  ce  an  ex- 
prefs  I  romife  to 
the  w'.ic.    Mod. 
Cafes,  &c.  341* 
Danir.  i  Pait 
711.  pk  7. 
Cirrh.  2^i. 
S.  C.   ?Salk. 
63.     %  Witibn 
4.14,  415,  &c. 
Vi.  a  »l.  Rep. 
19^6.  Cio.Jac. 
205^ 


2..    Buckley  vcrfiis  Collier. 

[Mich.   4  W.  &  M.   B.  R.    Rot.  20.] 

P  A  R  O  N  and  feme  declared,  That  the  defendant  bc-» 
*^^  ing  indebted  to  fhem  for  work  done  by  the  wife,  in 
making  him  a  peruke,  he  promifed  to  pay,  and  had  not 
pafid,  ad  damp::,  ipforum^  tffc.  To  this  there  was  a  frivolous 
plea,  and  upon  that  a  dcmunrct.  The  plaintiff  cited 
3  Cra.  2c;.  -^  Cro,  61,  96.  i  Cro.  438.  but  relied  princi- 
pally upon  Burrhcfs  cafe.  Per  Cur.  Byrehnfs  cafe  dif- 
fers :  there  was  an  cxprefs  promife  to  the  wife,  and  to  that 
the  hufband  afTcnted  by  bringing  an  aOion  thereupon  :  but 
here  is  no  exprefs  promife  laid  to  the  wife  \  here  is  nothing 
but  the  promife  in  law,  and  that  muft  be  to  the  hufband, 
who  mull  have  the  fruits  of  his  wife's  labour,  for  which 
he  may  bring  a  quatiium  meruit.  Alfo  the  advantage  of  tfafe 
wife's  work  fhall  not  fur\ivc  to  the  wife,  but  goes  to  the 
executors  of  the  hulband  ;  for  if  the  wife  dies,  her  debts 
fall  upon  the  bufoand  ;  and  therefore  fo  (hall  the  profits  of 
her  trade  to  the  huiband's  exccators.  But  diis  muft  be  in- 
tended of  work  done  during  the  co\'crture,  and  not  after. 
Judgment  pro  dcf.  {a). 


(<t)  The  hufband  and  wife  mny  join, 
on  a  promife  to  the  wife  to  pay  her 
10/.  if  (he  performed  a  cure  ;  Brajh* 
ford  V.  Buckingham,  Cro  Jac.  77, 
205.  On  a  promife  to  the  wife  in  con- 
fideratTon  of  10/.  paid  by  her  to  m.frry 
her  daughter;  Pratt  v.  Taykr^  Cro. 
£0%  .61.  On  a  promife  in  cor  fi  d  era  - 
tion  of  a  marriage  had  at  the  defend- 
ant's rcqueft,  to  pay  the  wife  8  /.  prr 
atnum  daring  coverture;  Jlilliard  v. 
Haftihridge,  Alien  36.  Style  9.  On  a 
promife  in  oonfideration  of  boarding 
defendant's  daughter,  her  being  taught 
needle-work  by  the  wife,  and  bond  en- 
tered into  by  the  hulband  to  A.  to 
gii'e  them  fo  much ;  Fountain  v.  Svtitlf, 
%SJd.  i48.~They  may  join  in  cove- 


T\'A\\K  !n  a  lenfc  to  them;  Bitlfl.  21. 
^ffioa.  J»,\  Bitrcn  and  Fcnti,  pt,  23,  47. 
£.  3.  12.  Or  againft  a  leflee  when 
the  rcvcrfion  was  granted  to  hafbind 
and  wife;  Di.'l.ptrChr.  Brett  w.Cnnf 
herlunjj  Cro.  Jac.  39y.  3  Bulfl.  164* 
1  RoL  359.  '(The  dcciilon  in  that 
cafe  wss,  that  the  hufband  might  fue 
alone.)  R.  that  huAcind  and  wife  and 
a  ihijd  perfon  may  join  in  covenant  on 
leafe  of  land  whereof  the  %vife  and  the 
third  pcrfon  are  tenants  in  common  s 
Alelfury  v.  frhalht  I  Str.  229.  They 
may  join,  or  the  hufband  may  fue 
alone,  on  a  bond  to  the  wife  after  co- 
verture '^  Lit  I  •? .  2 ^'!cd.  217.  Vi>  An* 
kerjlein  v.  Clarke t  t\T.  R.  6 16.  They 
may  join  in  an  adUon  of  debt»  €m  tho 

eCcape 
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iffcape  of  a  pcrfon  committed  by  the  difturbing  them  in  the  employment 

Court  of  Cbanary  for  non-perform-  confirmed  to  them  by  fl»itutc ;  WeUer 

ancc  of  a  decree  to  pay  money  to  the  v.  Ba!:n'y  z  IFJl/.  414. — They  cannot 

hu(band,  in  a  fuit  inltituted  by  the  wife  join  in  an  allien  for  money  lent  by  the 

before  marriage,  and  revived  after;  wife  with  the  hufband'5  confent;  King 

Huggiftsv.  DuMaTTtzndmfe^  in  error t  \.  Bajin^hajn^  8  A. W.  199.     Vi.  Bid- 

«  o/r.  726.     They  ftiuft  join  in   an  gicd  w  iVaj^  2  Bl.  Rep,  1236.     Nor 

adtion  on  an  agreement  to  grind  de-  for  a  legacy  left  to  the  wife  on  an  ex- 

fendant'scQrn  at  the  wife's  mill;  Z)/(7r-  prefs  ptomife  to  pay,  and  on  counts 

Jism  V.  Bvr-MslU   i   Wilf.  zli^.     The  for  money  had  and  received »  paid  and 

dippers  at  Tunhridge  Wells^  and  their  expended,  and  an  account  llaied  j  Rqfe 

hu (bands,  mull  join  in  an  adlion  for  \.B(m;Ur,  Hai.BL  io8. 


3.     Carpenter  verfus  Fauftin. 
[Hill.  7  Will.  3.  B.R.] 

ACTION  w?.s  brought  againft  baron  and  feme  for  a  If  H.  be  In  cuf- 
'**    battery  done  by  the  wife  ;  the  huiband  was  a  prifoner  tody,  a  dcclar^- 
in  the  Khrgs  Bench  before  the  a£lion  brought,  and  the  ddilered^againft 
plaintiff  delivered  a  declaration  to  the  turnkey  of  the  pri-  him  and  his 
fon  againft  hufbnnd  *  artd  wife  for  this  battery ;  and  upon  ^^'|^»  ^"^P!?" 
rules  given  to  plead,  judgment  was  entered  by  ////  dictt  out, md  wife ar- 
againil  both,  and  the  wife  taken  in  execution.     Sir  Bar^  reftcd.    S.  C 
tholomew  Shorter  moved  that  this  was  irregular  ;  for  upon  ^°"*^'  355- 
delivery  of  the  declaration,  the  hufband  lliould  liavc  filed    ^i^  p  .  •  -  1 
common  bail  for  him  and  his  wife  ;  or  Ihould  have  made        L       51 
nn  attorney  for  him  an<l  his  wife,  who  nioukl  have  pppear- 
cd  for  them.    Et  per  Holt  C.J.  The  plaintiiFoughi  to  have 
fticd  out  pro(refs  againft  the  huft^and  and  wife,  and  the 
iheriff  fiiouid  have  returned  a  non  ejl  itiveuttis  for  the  huf- 
band,  and  a  <€pi  corpus  for  the  wife  ;  and  then  upon  com-  2  Keb.  355. 
nion  bail  filed  for  her,  there  might  be  judgment  againft  ^^'  '°-   l^^* 
both.     It  was  objected,  if  there  be  proccfs  againft  baron  8, '135.    in  ac* 
a'nd  feme,  and  non  efi  inventus  for  the  baron,  and  a  c^pi  as  tJons  againft  ba- 
te the  feme,  (he  Ihall  be  difcharged.     Vide  2  Cro.  445.  ^a^on  AalMvc 
To  wliich  Holt  anfwered.  No  ;  fhe  (hall  not  be  difcharged  «  bail-bond,  or 
but  upon  common  bail,  and  then  new  procefs  fliall  go  file  bail  for  both. 
againft  the  baron  with  an  idem  dies  given  to  the  wife.    Vide  \  {^JJ;^  'jg^'  • 
I  Mod.  Z,  accord.     And  becaufe  no  bail  was  entered  for  198,6*37.  iSid. 
the  wife,  the  judgment  was  fct  afide.     Pojlea  HilL  S  IV,  »9-  ^  Mod.  17. 
B.  R.     In  another  cafe  Holt  C.  J.  held,  If  an  adion  be  *  ^^^' ^^'■' 
brought  againft  hultand  and  wife,  and  tiie  huft)and  is  ar- 
rertcd,  he  fliall  give  a  bail-bond  for  the  appearance  cf  him 
and  his  wife,  and  muft  put  in  bail  for  both  •,  but  if  one 
bring  an  aftion  againft  the  huiband  only,  he  cannot  dc- 
chire  againft  huft)and  and  wife  («). 


(a)  Non  invsntLs  htxwg  returned  as  v.  Kcur':e  tt  ux.  i  T,  R.  486.     (The 

to  the  hufuand,  arid  the  wife  beit»g  rcpoii   liotrs   net   fay    upon   common 

arrclled,  Ihc  was  difcharged.  EdiLurdi  bail.)     Hufband  r,vJ  wiie  both  arreft- 

i-  2  ed 
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cd  for  the  debt  of  the  wife  Jum  fola^ 
and  the  wife  difchargeJ,  Harrijon  v. 
Btardijfe  et  ux\  2  Sir,  1272,  Huf- 
band  and  wife,  after  inte-locutory 
judgnnent,  %ud /ci.  /a^  iffued  againll 
the  bail,  were  before  execution  fur. 
rendered  in  difcharge  of  their  bail ; 
wife  difchnrged  on  common  bail  ;  Ro- 
herts  V.  A-ufre-ws  et  ux.  2  BL  Rep. 
720.  After  judgment  for  the  baticry 
of  the  wife,  (he  only  was  taken  in 
execution,  but  there  was  an  affidaut 
of  incffcdlually  endeavouring  to  take 
the  hufband,  and  the  Court  rcfufi'd  to 
difcharge  her  ;  Fincb  v.  Duddin  ct  ux* 
Sfi\  1237.  Huiband  and  wife  both 
taken  in  execution  for  ihe  battery  of 


the  wife,  and  a  motion  to  difchar|nft 
her  was  denied  ;  Langfiaff  v.  Rain  ei 
ux,  I  JVilf,  149.  Where  an  aftion 
was  againd  a  woman  as  fole,  and  (he 
makes  an  afHdavit  of  coverture*  (he 
will  not  thereupon  be  difcharged,  an- 
lefs  it  was  evident  and  notorious  ; 
Peatfin  v.  Mnidon^  2  BL  Rep.  903. 
Where  a  woman  obtains  credit  under 
pretence  of  being  fole,  the  Court  will 
not  difcharge  her  in  a  fommary  way 
on  afHdavit  of  coverture,  but  leave  her 
to  plead  it ;  Partridge  v.  Ciark^  5  T.  R. 
\Q\.  Vide  \T.R.  4S6.  Hufband 
may  appear  alone  to  an  at^ion  brought 
a(^ain(l  him  and  his  wife;  Clark  v. 
}\orru  it  ux.  If.  Bl,  235. 


5  Mod.  69. 
HutbinJ  nurf 
releafe  coils  ad- 
judged to  the 
wife  in  the  Spi- 
li^ual  Court,  un* 
iaij  lhc;e  be  a 
lcparili<»n  and 
ar:mDny  allowed. 

2  Roil.  Abr. 
402.  pi.  3. 
Moor  665,683. 
pi.  492.  I  Roil. 
Rep.   426. 

3  Bulft.  164. 
Noy  45.  Cro.  El. 
90S.     2  R  *11. 
Ahr,  103.  pi. 
r^oo.  pi.  10. 
ores  B.  R.  89. 
S.  C.    Holt  9',. 
Cro.  Car.  122. 
5  Mod.  71* 


[^^GJ 


4.    Chamberlain  vcrfus  Hewfon, 
[Hill.  7  Will.  3.  B.R.  I  Ld.  Raym.73.  S-  C.  12  Mod.  244  } 

'KJi  RS.  Heivfoffy  the  wife  of  Colonel  Henvfon^  fued  Mrs- 
^^  Chamberlain  in  the  Spiritual  Court  for  adultery  witli 
her  hufband,  and  obtained  a  fentence  againil  her,  and 
cofts  ;  Colonel  Hctv/ott  rcleafcil  thefe  coils  to  Mrs.  Ckarn^ 
tcrlairif  notwithllanding  which,  Mrs.  He^ifon  profccutcil  ' 
her  in  Court  Chriftian  for  the  cofis  •,  upon  which  it  was 
moved  here  for  a  prohibition.  And  it  was  urged  cofitra^ 
That  the  principal  matter  was  of  trcclcuaftical  conuzance^ 
and  that  they  ought  not  to  be  hindered  to  determine  a 
matter  which  is  incident  and  neceflary.  Et  per  Holt  C.  J. 
If  a  feme  covert  fue  another  in  the  iSpiritual  Court  for  in- 
continence with  herhulbarid,  and  recover  !o/.  cofts,  and 
the  hufband  rckafe  them,  flie  is  by  tliis  barred :  So  it  is 
if  hufband  and  wife  be  divorced  a  vicrifa  is*  thro,  and  a 
legacy  is  left  to  the  wife,  and  the  hufband  releafe  it,  (he 
is  thereby  barred  ;  for  the  marriage  continues,  and  the 
hufband  hath  all  her  right ;  but  if  the  liufliand  and  wife 
be  divorced  a  men/a  i^  thoro^  and  the  wife  has  her  alimo- 
ny, and  fues  for  defamation  or  other  injury,  and  there  has 
coils,  and  the. hufband  releafes  thcni,  thi.s  ihall  not  bar  the  ' 
wife,  for  thefe  colls  come  in  li^u  of  what  he  hath  fpent 
out  of  her  alimony,  which  is  a  foparate  muintcnancc,  and 
not  in  the  pover  of  her  htlb.uid. 


TBaron  anH  JFeme. 
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5.  Dccrly  verftts  The  Duchefs  of  Mazarine. 

[HUI.  8  Will.  3.  B,  R.] 

^SSU MP S IT  for  wages  and  money  lent;  on  tjon  Dlvrrcc intcnd- 
'^   ajfumfjit  the  defendant  proved  (he  was  married,  and  fd.  Comb.  40a. 
Iicr  huiband  alive  in  France.      The  jury  found  for  the  ^^ti^^S'^ 
plamtifF;  upon  which,  as  a  verditt  agauiit  evidence,  (lie  s.  c. 
moved  for  a  new  trial,  but  it  was  denied  ;  for  it  fhall  be 
intended  (he  was  divorced  :  Befides,  the  hufband  is  an 
alien  enemy,  and  in  that  cafe  why  is  not  his  wife  charge- 
able as  a  feme  fole^  as  much  as  if  he  had  abjured  or  been 
banifhed  :  Which  was  the  cafe  of  the  Lady  Belknap  and 
Weyland.  Co.  Lit.  132.  i.  133-  <?•  («)• 


{a)  In  Sparrow  v.  Caruthers^  z  BL 
Rep.  1 197.  Totes  J.  ruled  at  Car- 
lyie  aflizcs,  chat  the  wife  of  a  .naa 
tranfported  is  liable  to  be  fucd  alone. 
—In  a  cafe  before  Lord  MansfieU  at 
Mdutijionet  the  fame  was  alfo  ryl<d; 
Cockers  Bankrupt  Law,  43 .  It  alfo  ap- 
pears  in  feveral  inllances,  cixcd  Cs. 
Zit,  132.^.  133*  ^*  and  by  the  cafe 
of  the  Counfejs  cf  Portland  v.  Podgers, 
%  Fern.  1 04.  that  where  the  huiband 
was  bani(hed,  or  had  abjured  the  rcalm^ 
it  (hould  beconfidered  as  a  civil  death, 
and  the  wife  (hovld  in  all  refpe^s  be 
s«garded  as  ^fetme/oLe- 

In  the  following  cafes  the  do£lrinc 
cfzfeme  corsert  being  fuable  as  ^/eme 
foU  has  been  carried  confiderably 
further;  Ringjlead  v.  Lanejhorough^ 
Co^ke^s  Bankrupt  Laiv,  32.  To  an  ac- 
tion of  ^x«j^>  the  defendant  plead- 
ed, thaty  ac  ihe  time  of  the  promife, 
file  was  wife  of  Lord  Lane/lorougip 
fince  deceafed ;  and  a  repIicacioD, 
*'  that  the  defendant  lived  Separate 
Iroai  her  huiband,  they  being  parted 
before  the  promife  made,  and  that 
ihcy  by  a  deed  of  feparation,  had  a 
large  feparate  allowance  which  was 
duly  paid,  and  that  the  defendant  lived 
in  England ^nd  her  hurt>and  in  Ireland,'* 
was  on  demurrer  held  good.  A  Se- 
parate maintenance  mult  be  rcferv- 
rd  to  the  wife  by  deed,  in  order  to 
fliake  her  liable  to  her  own  debts. 
£/pin.  Ewd.  N  Pr.  Eafler  Term,  34 
Geo.  3.  Stidman  v.  GcscL  Bar^mcll 
H*  Brcokts,  Cickt^i  Bankrupt  lazv,  56. 


Replication,  "  that  the  defendant  lived 
leparatc  and  apart  from  htr  hufbarxi," 
and  had  a  competent  feparate  ma:  ..-- 
nance  regularly  paiJ,  and  thar  ^i.c 
goods  were  furniihed  for  her  kp^nac 
ufe  and  fuppoit,*'  good  on  dtmun rr. 
In  Lady  LaneJhoroftgh\  cafe  fomc  lire  is 
had  been  laid  on  the  hulband's  living 
in  Ireland;  the  v\antof  whic^i  circam-  ' 
(lance  was  urged  as  a  dlftir^icn  in 
Bflr^jidl  and  Br  cokes  y  Car  left  v.  Poel- 
niiz  and  J/ifi  his  wife,  r  T.  R.  5.  The 
defendant  Ann  was  the  wife  of  Lord 
Percft  and  feparated  with  a  large  al- 
lowance. While  file  lived  feparate, 
and  the  allowance  was  duly  paid,  ihe 
prevailed  upon  the  plaintiff  to  join  her 
as  furcty  in  a  bond  and  warrant  of  at- 
torney for  payment  of  an  annuity  to  A. 
B.,  and  promifcd  to  indemnify  him. 
Afterwards  her  marriage  with  Lord 
Ptrr^  wasdijJclvcd,  but  her  allowance 
continued  by  adt  of  par!iam::nr.  Af- 
terwards (he  marrieu  the  defendant 
Poelnitz;  and  after  that  the  plaintiff 
was  obliged  to  pay  J.  B.  ibz  I.  for 
arrears  of  the  annuiiy,  and  5  /.  for  colb, 
whereupon  he  brought  ijiisadiua  upon 
the  promife  of  indemnity,  Hating  all 
the  above  fafls  in  the  dwclaratior., 
which,  on  motion  in  arrell  of  judg- 
ment, wat  held  good.  Mr  Po^'Jll, 
in  his  Treatifc  on  Contra^^s,  89,  very 
forcibly  combats  the  la!t-mentior.cd 
deci/son;  and,  akhoogh  the  doftrinc 
fccms  fettled,  his  obrcrvations  appinr 
to  be  very  v/cll  entitled  to  aitcntior. 
In  Gjhhrifi  v,  Bro^-m,    4  T.  R.  766. 

3  X^^W^\Vi\\> 


ii6t  Sharon  anO  JTcme. 

replication,  (latin;:  that  the  defendant  from   anAvcring  for  neccflancs  fup- 

had  committed  an  a«^  of  adultery,  and  plied  for  her,     Confcqucnily  it  may 

Separated  from  her  hulband,  and  lived  be    inferred,    that    fuch'  a  provifion 

in  adulter)',  and,  whiiil  fo  living,  pro-  would  not,  in  cafe  of  frparaiion,  be 

mifed,  v.rV.  was  held  infumcient,  as  it  fufiicient  lo  charge  the  wife, 

did  not  allege  a  feparate  ario^vance.  In  ixfarifVrciion,  Greenes  Banim^t 

Fids  alfo  Hfilcbft:  v.  BadccLjt  2  Bl,  La-Mp  8.    Cccke  30.  a  woman  while 

Rep,  1079.  huiband,  upon  an  agreement  of  fepa- 

Jn  Thcmp/cH  v.  Harvey,^  Bur.  2177.  ration,  affigncd  to  truftecs  his  flock  in 

the  circumllance  of  the  uifc  having  a  trad^-  to  be  at  her  difpofal,  with  which 

peniion  from  the  crown  during  plea-  flic  carried  on  her  own  account,  the  fc- 

fure,  determinable  at  the  will  of  the  paration  having  taken  place,  and  the 

Crown,  granted  to  her  in  her  own  hufband  having  gone  to  the  E^Jf  In- 

name,  hut  not  by  any  agreement  or  ^/r/,  was  adjudged  to  be  fubjcttl  10  the 

oiherwife  appropriated  to  iier  own  ufe,  bankrupt  laws, 
•^was  held  not  to  exempt  the  hulbacd 


6.   Todd  verfus  Stcakes. 

[Mich.  S  W.  3^  coram  Holt  C  J.    At  nifi  prius  at  Giiildhall. 
1  Ld.  Kaym.  444.  S.  C] 

Wife  eiMiot        inp  H  E  plalntiiF  was  an  apothecary,  and  ferved  the  de- 
ban^'fternoto-  fcndant's  wifc  with  phyfic,  who  lived  feparate  from 

riousVcjiaration  hcf  hiifband,  TiVi^  had  a  feparate  allowance  of  loLperqn^ 
by  confent,  wiih  ;,^,;;,  Et  per  Holt  C.  J.  If  baron  and  feme  feparate  by  con- 
•i.^<*^*  Vlcin's.  ^^"^  ^»^^^  ^^  '^"^  ^  feparate  allowance,  it  is  unreafonablc 
6  Mod.  147,  (lie  (luiuld  have  it  ilill  in  her  power  to  charge  him  \  and  it 
'^7'  '  Mo^-  9-  is  not  to  be  prcfumcd,  but  tradefmen  that  deal  with  her 
100, 425.  *  *  ^^^*t  J-cr  o"  ^'Cr  own  credit,  and  not  on  the  credit  of  her 
I  Vent-  42,  7».  ])ulband,  and  a  perfonal  notice  is  not  necefiary ;  it  is  fufiV« 
c!^-s*B^R  -  ^  ^'*^"^  ^'^'"^  ^^  ^^  public  and  commonly  known  («}, 
licit  icc.     Skin.  32  3*«T^.;9. 

(f)  V'uii  note  to  L.hcringtcn  w  P arret ^  pcft ^  pL  10, 


7,    Woodyer  verfm  Grcfixam. 

[Mich.  9  WUl.  3.  B.  R.] 

rarth.  ^o,  415.  JUDGMENT  wr.s  recovered  by  7i  feme  fuley  who  after 
'  u**-.^^'i'  J  married,  and  her  liuA^and  zwCk  ll.e  fued  a  fare  facius^ 
351..  G.  f.  and  hnd  \\\\  nward  o»  execution  ;  but,  bci ore  execution  exc- 
.».  re  tjcia.  by  cutcd,  thc  wife  (lied.  The  hufl)aiul  fued  out  a  new  jVire 
laron  an.j  tc.:;r  f^^r^^^^  ,  ^^  \v}.ich  it  was  demurred.  Shiver  obiecled,  that 
jccovcicd  by  f:e  the  Tiward  Oil  t.;c  Utll  fare  jtiatis  made  no  alteration,  for 
feme  while  iJc,  ji^j.  execuiioii  Itlll  mult  be  grounded  cn  the  firit  judj>n:ent, 
tbn  au"rdcT"  ^"^^  ^'^'^  "1'^'"  ^*^^  awartl,  and  that  this  being  a  th/e  en  ac- 
feme  dies,  it  tioti  nuifl  go  to  thc  adminiftrator  of  the  wife,  and  not  the 
h't'^A  ^^v*;*"  f^^^'*»^^"g  l.urocind,  Et  per  Holt  C.  J.  This  cafe  differs  not 
-j^MoS  'i?6.'  *  ^rom  tlij  c«fe  of  Obrian  and  i?^/;?,  which  was  in  this  ccurr, 
I  Mod.  177,       Mick,    3    Jac.  2.   i?i/.   ipz.     Judgment   w;is  recovered 

ag-.tinll 


Q5aronanti  Szmt.  $  ii6 

jgainft  a  fime  fole^  who  after  married ;  a  fare  fiuias  was  »79«   Cro.  Car. 
fued  out  againft  the  hufband  and  wifb,  and  judgment  y;/«i  g^?'  5'' •  S.C. 
Auiro/  •  txecuthneni  fuam  againft  huiband  and  wife,  ie  dtbito  comb.  iz\\  1C3, 
l^  dampnis pradiB.     After  this  award,  and  before  execu-  4^5-  iSaik.ej. 
tion  executed,  the  wife  died,  and  after  her  death  a  new  "^"  '"'•       ^ 
J4:ir^  facias  vf'A^  iifued  againll  the  huiband,  and  he  was        L^^7  1 
held  chargeable  i  which  proves  that  the  a  ward  or  judgment  ^%'^^^'\*''' 
quod  fiat  executio  on  Xh^fcire  faczaSi  makes  a  plain  altera-  i8q,  igo^.infxil 
tion  \  for  the  hufband  furviving  had  not  been  liable  upon  Lut.  672.  ( ro. 
the  firft  judgment  only.     By  the  fame  reafon,  the  award  }^^  ^p^    ^^* 
upon  the  fcire  facias  is  attached  in  the  huiband,  and  fliall  2  Venc.  195. 
furvive,  for  it  is  but  equal  the  hufband  Should  charge  in  ^'^^^ 
the  fame  meafure  he  may  be  charged. 


8.     Yard  ver/hs  Ellard* 

(Mich.  10  Wm.  3,  B.  R.     1  Ld.  Raym.  368.  S.  C] 


^' 


fS  SU  MP  S  JT  quod  cum  defendens  indebitatus  fuiffet  S.  C.  Ctrtli. 
uxori  iffius  qucf*  ut  executrici  A.  in  decern  libris  pro  ar-^  ^^--   *'*-^^' 
reragiis  redditusy  et  in  conftderatioiic  quod  ipfe  querens  concef  HufllJnd  of  fetne 
Jiffit  ei  ulterior  em  diem  profolutione  inde^  idem  defendens  prad^  esecutr.x  gWes  a 
auercnti  promiftlTet  filvere  diffas  dectm  libras^  isfc.     Verdift  "jw  day  to  debtor 
on  non  ajfumpfit  pro  quer.     And  now  it  was  objefted,  that  vvho  makes  a 
the  wife  was  not  joined,  and  that  ibc  is  an  executrix  and  newpromifir, 
may  furvive,  and  the  money  will  be  aflets,  and  her  life  J^j^^'jJ^'^^j 
tnuft  be  averted.    Vide  Tdv.  84.     Et  ^r  Cur.  That  is  JiOwutyini'^ 
true :  And  further,  if  before  recovery  the  h.uiband  had  ^^e  wife.  %  Cro. 
died,  Ihe  had  been  reftored  to  her  aSion  for  the  arrears,  J^'^'  \^\^^ 
for  tha£  duty  was  not  extinguiOied  by  the  new  promife.  Br^onanaVei^i 
On  the  other  fide,  if  the  wife  had  died,  xhe  huiband  could  57-  »  Brown 
not  have  fucd,  which  is  the  reafon  ho:  life  muft  be  avpr-  *°';  ^*^«»*-^ 
red ;    but  notwithftaading  all   this,  the   adiion   is  well 
brought  without  Joining  the  wife,  becaufe  (he  was  not 
privy  to  this  contraft,  and  the  huiband  was  to  receive  tlie 
money,  and  might  rcleafc  it,  the  adminiftration  being  ^cr 
volved  on  him;  and  the  recovery  of  the  huiband  will 
amount  to  a  devaftavit^  becaufe  his  executor  will  be  entitled 
to  fue  out  execution  ;  and  fo  it  differs  from  a  judgment 
where  the  action  is  brought  in  the  name  of  thf  huiband 
aud  wife. 

9*     Anonymous* 

[Hill.  I  Ann.  B.  R.] 

WA  R  R  ANT  of  attorney  was  giyen  to  confefs  judg-  Tar,  53.  1  Roi'. 
mcnt  to  ^femefoU  who  afterwards  married.     In  this  ^^'^  ^  Marfi,'' 
cafe  the  Court  gave  leave,  notwithftanding  the  marriage,  it^ttotw^*** 

L  4  to 


117  H^ronanD  iFetne^ 

rintof«ttonieir  to  enter  judgment  (#),  for  that  the  autlioritj  fliall  not  be 
fXmwit^s^rt  deemed  to  be  revoked  or  countermanded,  becaufe  it  is  for 
fttn^i  aiiter  if  the  hu(band*8  advantage  \  like  a  grant  of  a  reyerfion  to  a 
to  her.  Co  Ul  yj^^  yj/^  y,iiQ  marries  before  attornment  i  yet  the  tenant 
3^9-  *3  Moa,  "^*y  attorn  afterwards :  aiiter,  if  a  frnif  Jolt  gives  a  war- 
186.  Cqnber'.  rant  of  attorney,  and  marries  s  for  that  is  to  charge  the 
041.  J  Sauad.  huftand.  Ex  motione  Mr,  JT/'/rg.  Contra  Slmv.  91.,  and  it 
V.^Moot'lsi,'  feems  as  reafonable  he  Ihould  be  charged  in  this  cafe,  as 
pi.  668.  Sliow.  well  as  for  a  bond  or  other  debt,  vrhich  he  is  liable  for 
91.  con.  during  the  coverture,  though  not  after,     i  Rol,  Abr.  351. 

p,  uG,  2.   F.N.B.  120.F. 

(tf)  But  if  Judgment  11  entered       gnd  inud  be  fet  afide.     ^  Bur.  1469, 
up  without  leavCf    it    is  irregular, 

[118]  10.     Etherington  verfus  Parrot. 

[Paf.  2  Ann.  arMM  Holt  C.  J.  JtmCi  prius  ai  Guildhall.  2  Ld. 
Kaym.  ico6.  S.  C] 


I  N  cafe  for  goods  fold  and  delivered,  the  evidence  to 
*    charge  the  defendant  was,  that  the  defendant's  wife 


Wife's  coB^raAt 
bind  tbe  buiband 

fiuncda^cntra.  bought  the  goods  to  make  her  clothes,  and  that  they  co- 
ly  i  not  where  habited.  On  the  other  fide  it  was  proved,  (he  was  very 
feottbefKehuid*  ^^^^a^^g^nt,  and  ufcd  to  pawn  her  clothes  for  money, 
I  Sid.  ii3»4i5.  and  get  drink  with  rhe  money ;  that  fhc  had  pawned  one 
6  Mod.  239.  fuit  that  coft  7/.  for  20  x.  and  being  redeemed  by  the 
u6^  1  LcT^i!  hufl>^nd,  pawned  them  again  for  lefs ;  and  that  (he  needed 
1  Sid.  i«9,s.c.  no  clothes  when  (he  bought  thefe;  and  that  the  defendant, 
r°**J°L*  ^''  ^^^  '^^  ^'"^  ^^  P*'^  ^^^  plaintiff,  warned  the  plaintiff'^ 
uf.  ^.  6.  fervant  not  to  truft  her  any  more,  and  to  give  his  mailer 

notice  of  it.     Ef  per  Holt  C.  J. 

If  a  hu(band  turns  away  his  wife,  he  gives  her  credit 

wherever  flie  'goes,    and  muft   pay   for   ntceffaries   for 

But 

{a")  R,  ate.  Str,  12 14.  Bur,  217-'.  tiff  found  her  goods  which  were  fuiu 

Theliabilityofchehuiband  toanfwer  able  to  the  hulband's  degree;  and  it 

for  dt^bts  contraded  by  the  wife^  ik  ve.  was  ruled  that  the  hufoand  ihould  not 

ry  fully  difcufltil  in  the  celebrated  ar«  be  charged.      Tne  argument  of  the 

gument  oif  Lord  Cnief  Baron  Hclg,  in  Chief  Baron  r.grees  ;vith  the  principles 

oro//  v   Mostij,  Si/f.  109.    2  Lrv.  4.,  which  are  laid  down  in  the  cafe  in  ihe 

which  is  inf^rr'/d  under  the  liile  Baron  text.     The  follou'ing  cafes  have  a'fo 

and  Feme  in  Cunnhtgbain  s  Lazv  D/e*  been  decided  relative  to  this  fubjcft : 

iionaryp       and     Biucns    Abridgmen:^  M^waring  v.  Sands,  I  Str»  706  ;  huf^ 

•  In  that  eife  a  woman  depa^rtcd  from  band  not  liable  for  a  hat  fold  10  tl\« 

her  hufband  without  hif  confcn^ ;  he  wife,  who  lived  froin  him.  in  adultery, 

prohibited  the  pfain tiff  and  others  to  and  ^old  the  plaintiff  (he  had  a  huiband. 

truft  her.     She  reqitci^cfd  to  cohabit  but   that   i]gnifi«*d   ncthing,    for  (he 

again*  which  he  refufed.     1  he  plain-  would  pay  nim  hcrfelf.     M^rrh  v. 


O^aron  ann  iFeme. 

But  if  (he  runs  away  from  her  hufbandj  he  fhall  not  be 
bound  by  any  contrad  (he  makes  {a). 

On  tnc  other  fide,  while  they  cohabit,  the  huftand  (hall 
anfwer  all  concra£ls  of  hers  for  neccffaries  j  for  his  aflent 
(hall  be  prefumed  to  all  neccffary  contrafts,  upon  the  ac- 
count oF  cohabiting,  unlcfs  the  contrary  appear  (3). 

But  if  the  contrary  appear,  as  by  the  warning  in  this 
cafe,  there  is  no  room  for  fuch  a  prefumption.  And  there 
was  no  neceflity  in  this  cafe,  and  notice  to  the  fervant  was 
fufficient  (c). 

Alfo  the  Chief  Juftice  faid,  that  if  a  woman  takes  up 
goods,  as  filk,  for  the  purpofe,  and  pawns  them  before 
they  are  made  into  clothes,  the  huiband  (hall  not  pay  for 


ii8 


Anteii).   Pftft 
119.    s  Lev. 
1 1 6.     1  Mo4* 
9,  114,  118, 
141,  i4»- 
I  Vent.  i,4i« 
I  Sid.  41^* 


Ifawomantaket 
up  miteriils,  an4 
pawns  them  be- 
fore they  are 


Martin,  i  Sir,  647  ;  haiband  not  lia- 
ble for  necefTaries  provided  for  the 
wife  living  from  him  in  adultery^ 
thoogh   the  plaintifF  had  do  notice. 

CbiU  T. Hardjnum^  1  Srr.  S75  ; 

the  wife  living  with  her  huiband  con* 
<)oded  herfelt  to  a  lewd  manner ;  (he 
left  her  huiband  and  lived  at  another 
place :  but  it  did  nof  appear  that  ihe 
then  lived  in  adultery.  I'he  huiband 
bein^  applied  to  to  receive  her  again, 
faid  if  me  came  again  the  (hould  ne- 
ver (it  at  the  upper  end  of  his  table, 
nor  have  the  government  of  his  chil- 
dren, but  (hould  live  \n  a  garret.  A 
propofal  was  then  made  to  and  rejc6i« 
cd  by  him  to  give  her  a  pecuniary  al- 
lowance. She  then  bought  goods ; 
and  he  was  held  not  liable.  The  three 
preceding  cafes  were  before  Lord  Ray 
mend  at  nifi  frius. — Bolton  v.  Prentice , 
>  %  S/r.  1214;  the  defendant  and  his 
wife  lodged'at  the  plainti£'*s,  who  fur- 
mihcd  her  with  g0Q(}s.  The  ))u(band 
left  the  lodgings,  paid  tne  plaintiff. 
and  forbad  him  to  truft  her  again, 
1  hey  cohabited  fome  lime*  when  he 
left  her,  without  any  caufe  appearing  ; 
and  on  her  finding  him  out.  refufed  10 
admit  her.  (Iruck  her.  and  declared 
hz  would  not  maintain  her.  or  pay  any 
body  that  did.  The  plaintiff  fupplied 
her  with  neceifaries.  and  the  defend- 
ant was  held  to  be  anfwerable.  Har- 
ris y>  Lee,  1  P,  JVms.  482  ;  ihehuf- 
band  gave  his  wife  the  foul  dillempcr. 

{a)  R.  ace.  Str.  6^7,  706, 
(h)  I  Sid.  128.  Skin.  349. 
{c)  I  Sid.  129.    1  £#^.5. 


who  came  up  to  town  to  be  cured,  and 
borrowed  money  to  pay  the  furgeont» 
and  for  neceflaries.  The  hufband 
having  died  after  charging  hb  land 
with  debts,  it  was  decreed  that  the 
perfon  who  had  lent  the  money  (hould 
in  equity  ftand  in  the  place  of  thofe 
who  had  fupplied  the  necefifarics.  (2fr. 
Fowler  v.  Dinefy,  2  Str.  1 122.  N.  P. ; 
the  wife  was  in  cuftody  in  execution 
for  a  mifdemeanor  ;  but  th^  plaintiff 
kept  her  at  his  own  hoofe.  and  (being 
a  fpun^ing-houfe  within  the  rules) 
fupplied  her  with  neceflaries.  On  ac- 
count of  the  illegal  manner  of  confine- 
ment, the  hufband  was  held  not  an- 
fwerable. Jenkins  v.  Tmchr»  H.  Bl. 
90 ;  the  hufband  being  abroad  when 
the  wife  died,  her  father  paid  the  fu- 
neral expences  proportionate  to  the 
hulbar.d's  fortune.  Ruled  that  be 
(hould  recover. 

If  a  man  cohabits  with  a  woman. 
allows  her  to  affume  his  name,  and 
paffes  her  to  the  world  for  his  wife. 
though  in  fadl  he  is  not  married  to 
her;  he  is  liable  to  her  contradls  for 
neceffaries.  per  Ld.  Mansfiild,  Hud/on 
V.  Brent,  N.  P.  E/pine^  124..  Carr 
y*  Kin^,  12  Mod.  37a.  Adion  was 
brought  againft  J.  (or  the  lodging  of 
his  wife,  and  proof  that  he  formerly 
cohabited  with  her.  and  owned  her  at 
his  wife,  was  held  fufficient.  Fide 
Bac,  Mr.,  Baron  and  Feme ;  Cili.  La^uf 
cf  Evidence  (5th  edit.  363} • 

875.  1122. 

»    I  Browal.  47. 

thcm^ 


ii8t 


Tiatw  and  feme. 


ffna<!e  into  thciti,  bccaufc  thtj  iiCTCT  camc  to  his  ufe  :  Othcrwlfc^  if 

h'^il^Uiibic*^'*  made  up  and  worn,  and  then  pawned. 

Fitt.Dcbt.  41.    Cro.  Jac258. 

II.     War  verfus  Huntly. 

[Paf.  2  Ann,  coram  Holt  C.  y.  At  nifi  prius  in  Middlefex.} 

Money  e»rncd     '-p  H  E  cafc  was,  An  ordinary  working-man  married  a 
w  f-^a*a^e  ^01^11  woman  of  the  like  condition ;  and  after  cohabitation 

y^o^towardihcr     foT  fomc  time  the  hufband  left  her,  and,  during  his  ab* 
inaintenancc.      fcncc,  the  Wife  workcd  ;  and  this  aclion  being  brought  for 
Vifi  Atk.'*7^8.  Verdict,  it  was  held,  tliat  the  money  (lie  earned  (hould  go 
to  keep  her. 
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12.    Uuflel  &  Ux.  verfus  Come* 

[Hill.  2  Ann.  B.  R.     2  Ld.  Raym.  X031,  S.C.] 


rREZ PA S S    and  falfe  mpnfonment^  by  baron  and 
feme,  per  quod  negotia  domefilca  of  the  hufband  remaU'm 


S  C.  6  Moa. 
127.   Holt  699. 

J mprii<»inef»t  of  yJ-rwi/  infeEla  ad  grave  dampnum  ipfortim.  After  verdift  'for 
^irc  per  quod  the  plaintiffs,  it  was  objected  in  arreft  of  judgment,  That 
here  being  a  fpecial  damage  laid  to  the  hufband,  the  action 
ihould  have  been  brought  by  him  alone.  But  it  was  held 
good,  bccaufe  matter  may  be  laid  for  aggravation  of  da- 
mages, for  which  no  aclion  would  lie  \  as  breaking  his 
houfe,  and  beating  his  daughter  ;  and  yet  trefpafs  will  not 
lie  for  beating  his  daughter  (j),  /•  642.  And  the  plaintiff 


ne^Qtif  ci  the 
huib«nd  int'eda 
lemanfcr*  ad 
d.impnum  of 
both,  held  ^H 
after  vefdiA* 
Matter  may  be 
laid  by  way  of 

^^"^"al'.f::^^^  judgment  (i). 

Will  lie.     Mod.  Cafes,  &c.  26.      10  Rep.  131.    Cro.  Car.  90.  S. 
of  RuflTcl  rcilus  Carob.     2  Salk.  593,  374,-642.     Show.  iSc 
Jon.  4^c. 
^Al^ti^ii,  («)  ^-  ^^^'^^r^  »^78-  2  Bl.  Rep.  810.   P'ide  II  Mod,  264. 


C.    1  Sa!k.  640.  by  the  aanM 
I  Keb.  7^$;.     1  Strao.  61. 


{h)  lee  Ch.  J.  faid,  Str,  1094. 
That  in  a  manufcript  note  he  had  feen 
of  this  cafe.  Holt  C.  J.  f:ud  he  would 
not  intend  the  judge  fuffcred  the  huf- 
band's  bufincfs  being  undone  to  be 
given  in  evidence.  Where  the  g:fi  of 
the  a^Hon  is  the  aflault  on  the  wife, 
(he  mufl  join,  and  the  fuit  docs  not 
furvive  to  the  hufband  ;  Hiygins  v. 
Butcher,  yelv.  89.  Smith  v.  Sykcs, 
Fveem.  224  But  the  hufband  alone 
ir.ay  bring  an  aftron  for  affaulting  the 
wife  per  qr.cd  confcrtium  amijit,  Hyd: 
V.  Scyfor,  Cro.  Jac,  538;  or  for 
wounding  the  plaintifr  and  alfaulting 
his  wife,  per  qucd,  He,  Guy  v.  Li-vefey^ 


Cro:  Jac,  501. ;  or  for  breaking  and 
entering  his  boufcj  and  afTauIii.ig  his 
wife  (tne  afTault  of  the  wife  being  in 
fuch  cafe  matter  of  aggravation) ;  Dix 
V,  Brookes t  1  Str.  61. ;  or  for  break- 
ing his  houfe,  beating  his  wife,  and 
taking  his  goods ;  Read  v.  Marfiall^ 
8  Mod,  26  Fcrt:/c.  377. ;  or  for  ma- 
Jicioufly  profecuting  the  plaintiff  and 
his  wife,  by  which  they  were  both 
fcandalized,  the  hufband  interrupted 
in  his  trade,  and  put  to  expcnce ;  Smith 
V.  Hixsn,  2  Str  977.  (In  th.it  cafe 
the  plaintiff  was  tound  not  guilty  as 
to  the  hufband,  and  it  was  moved  in 
arreft  of  judgment  that  the  wife  (hould 

have 


I&arbn  anU  jremt* 
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have  beon  joined,  as  to  the  remainder ; 
—  but  the  objedtion  was  over-ruled.) 
Where  the  adlion  is  only  maintainable 
pn  account  of  an  injury  to  the  huiband, 
and  the  \^ife  joins,  it  is  ill,  and  not 
cured  by  the  verdid ;  as  for  trefpafs  on 
the  clofe  of  the  hufl>and,  ad  damnum 
ip/oiumt  Marfljall  v.  DejUf  Cro.  Jac, 
473.  So  for  a  battery  upon  huibaod 
and  wife  ad  damnum  if/orum^  Cole  et 
ux  V.  Turner t  6  Mod,  149.  So  in  an 
adion  by  hufband  and  wife,  who  kept 
a  vidualling-houfe,  for  calling  the 
wife  a  bawd,  by  which  they  loft  their 
ZM^OTfi  ad  damnum  ip/orum.  The  words 
being  only  adtionablc  by  reafon  of  the 
fpecial  damage,  and  the  fpccial  damage 
being  wholly  the  hufband's ;  Coleman 
l^ux.v,  Harecourt^Lcv,  140.  Bald'win 
V.  Flo-'juer,  3  Med.  120.  In  cafes  where 
there  is  a  proper  caufc  of  aftion  in  the 
v.ife,  though  circumflances  are  added 
which  arc  only  adionable  by  the  huf- 
band, the  declaration  is  good  by  huf- 
band and  wife,  and  the  additional  cir- 
cumllunces  are  only  regarded  as  matter 
of  aggravation.  Such  is  the  cafe  in  the 
text.     So   an   adlion  for  imprifoning 


the  wife  until  the  hufband  paid  10/. 
Brmjon  v.  Tripe,  2  Keb,  230,  ac,  Bro. 
Bar.  ^  Fetne,  cites  46  £.  3.  3,  So 
for  affaulting  the  wife  and  driving  a 
coach  over  her,  and  ihat  the  hufband 
laid  out  money  in  her  cure  ;  Todd  et 
ax.  v.  Bedford y  11  Mod.  264.  So  for 
that  defendant  afiiiulted  the  wife  et  alia 
enormia  eis  intulet  ad  damnum  tor  urn, 
Thomas  v.  HoCy  Cro*  Jac,  664.  So  for 
beating  the  wife  and  taking  the  goods 
of  the  hufband  ad  damnum  ipforum  ; 
Thomas  y,  Ne-ivarJ^,  Heti.  2.  So  in 
trefpafs  by  hufband  and  wife,  and  J.  S. 
quare  claufum  f regit ^  berbam  fuatn  mef- 
fuit  et  foenum  fuum  afporta'v ,  ad  dam^ 
nutn  ipforum^  though  the  wife  could 
not  jom  for  the  afportav.  of  the  hay, 
Wilkes  V.  Parfons,  Leon,  105.  Cook/on 
v.  Caflline,  Cro,  El,  96.  There  is  a 
contrary  decifion  in  Staunton  v,  Hoiart, 
Sid.  224.  Keh,  784.,  where  trefpafs  by 
hufband  and  wife  for  beating  her  and 
tearing  her  coat  ad  damnum  ipforum 
was  held  bad  after  verdid,  difjentient 
Wjndham.  But  that  (ingle  cafe  can- 
not countervail  all  the  preceding  au- 
thoritics. 


13.     Robinfon  verfus  Greinold. 

[Paf.  3  Ann.  coram  Holt  C.  J,  At  nifi  prius  at  Guildhall.] 

'y  H  OU  G  H  the  wife  be  ever  fo  lewd,  yet  while  (he 
-*  cohabits  with  her  hufband  he  is  bound  to  find  hcrne- 
ccfTdries  and  pay  fcr  them,  for  he  took  her  for  better  for 
worfe ;  fo  if  he  runs  away  from  her,  or  turns  her  away : 
But  if  (he  goes  away  from  him,  when  fuch  feparation  be- 
comes notorious,  whoever  gives  her  credit,  does  it  at  his 
peril  [a\  for  the  huiband  is  not  liable,  unlefs  he  takes  her 
jigain ;  for  then  it  is  as  if  a  woman  had  eloped  at  common 
Jaw,  (he  thereby  loft  her  dower ;  but  if  flie  came  again, 
and  the  huft)and  received  her,  the  right  of  dower  is  re- 
vived. 


%  Lev. 
Skin 


16.     1  Kfb.  5^4.     Lit.  Rep.  307.     I  Roll.  351.     Co.  Lit.  31. 
323.     Mod.  Cafes  171. 


S.C.  6  Mod. 

1 71.   Holt  103. 

I  Kcb.  69,  &c. 

I  Vent.  42,  ».. 

1  Lev.  47. 
I  Mc4.  124, 
129.    Huiband 
not  liable  for  nc< 
ceflaries  of  the 
w:fc  after  elope- 
ment notorious, 
unlef£  he  takes 
her  again.   Ante 
113,  116,    iiS, 
a.  b.     Sid.  129. 


{a),R,  ace,  Str,  647,  706,  875. 


iiQt  IBaron  anu  jTeme^ 

14.     Haydon  ver/ui  Gould. 

[4  Julii,  9  Ann.     Jt  the  Court  $f  DiiegaUs  in  Serjesuita-Inn« 
flcet-fb-eet.] 

Marrijgfbva  O^^  ^^^  ^^^^  thxtt  daughtcfs.  Margaret^  married 
mere  layman  and  ^^  to  Richard  Gould ;  Elizabeth^  who  married  Franklin  i 
wtwSr'"  ?"^  RthcccttM^^  married  Hayion.  Rebecca  dcpofited  180/. 
man  to  adrai-  1"  thc  hands  of  Gould^  and  took  his  bond  payable  to  Franks 
niftration  to  the.  Hn  for  her  ufe ;  Rebccca  died,  and  Hajdon  her  hufband  took 
r"^T'"L„^"    Jidminiftration.    And  now  iJ/V/Juri/ GwW  and  his  wife  fued 

to  inc  WOnian  1  •        r  «  •  rr^i  r»    »  «      t  r        f 

andinue.  a  repeal  upon  this  laggeition,  That  Kebecca  and  Haydon 

J Dauv  700.^1.  y^ere  never  married;  and  it  appeared  m  fa&  that  they 
"*  were  Sabbatarians,  and  married  by  one  of  their  minifters 

in  a  Sabbatarian  congregation,  and  that  they  ufcd  thc  form 
of  the  common  praytr,  except  the  ring ;  and  that  they  lived 
together  as  man  and  wife  as  long  as  the  woman  lived,  viz. 
feven  years.  On  the  otlier  hand  it  appeared « that  the  mi- 
aider  was  a  mere  layman,  and  not  in  orders ;  upon  which 
[  120  J  the  letters  of  adminiftration  were  repealed,  and  new  ad* 
miniftration  granted  to  Alargarst  GouLdy  Isfc,^  and  now  that 
fentence  upon  an  appeal  was  affirmed  by  the  delegates ; 
for  Haydon  demanding  a  right  due  to  him  as  hufband,  by 
the  ecclefiadical  law,  mud  prove  himfelf  a  buiband  ac« 
cording  to  that  law,  to  entitle  himfelf  in  tliis  cafe :  And 
though  perhaps  it  (liould  be  fo,  that  the  wife  who  is  tlic 
weaker  fex,  or  the  ifl'uc  of  this  marriage  who  are  in  no 
fault,  might  entitle  themfelves  by  fuch  marriage  to  a  tem- 
poral right,  yet  the  hufband  himfelf,  who  is  in  fault,  fhidl 
never  entitle  himfelf  by  the  mere  reputation  of  a  marriage, 
without  right.  In  this  cafe  it  was  urged,  that  this  mar-« 
riage  was  not  a  mere  nullity,  bccaufe  by  the  law  of  na- 
ture the  contrail  was  fulTicient ;  and  though  the  pofitive 
law  ordains  that  marripge  (hall  be  by  the  prieil,  yet  that 
makes  fuch  a  marriage  as  this  irregular  only,  but  not  void  ; 
unlefs  the  pofitive  law  had  gone  on  and  ordained  it  ex- 
prefsly  to  be  fo.  Vidi*  Mo*  i6g^  170.  BraB.  lib.  4.  r.  8, 
9*  3  y^-  '•  ^*  S»  '3-  ^^^  ^^  Court  ruled  utfupra  :  And 
a  cafe  was  cited  out  of  Swinb.  where  fuch  a  marriage  was 
ruled  void  :  And  an  aft  of  parliament  was  made  to  con- 
firm the  marriages  contrafled  during  the  ufurpation,  viz. 
13  Car.  2.  t\  35.  and  the  conftant  form  of  pleading  mar- 
riage it;,  that  it  was  per  prejhytennn  facris  orditiibtts  conjliiu^ 
turn  [a). 

(a)  Videftat.  .26  G.  2.  r.  33. 


[       120      ] 


I.   Pride  verfus  The  Earls  of  Bath  and 
Montague, 


[Hffl.  6  Will.  3.  B.  R.] 


J5)%J 


;  C  7*3/  £  iVr  by  Pride  againft  the  Earls  of  Bath  s.  c.  3  Lev. 
'and  Montague.    Pride  the  plaintiflF  made  title,  as  heir  4io.  Holt  136, 
to  Ge9rge  Duke  of  Albetnarle,  proving  himfelf  the  fon  of  JJ;,"  ^'^STblf* 
one  who  was  brother  to  the  Duke,  and  that  the  Duke  tjrdizrd  after  hit 
died  without  iflue.     The  defendants  gave  evidence,  that  j^^^th,  holds  wily 
Duke  George  had  iflue  Duke  Chrijlopher,  who  conveyed  to  bXd^i^ign^  & 
him*     Plaintiff  gave  evidence  that  Duke  Cbriftopber  was  a  muiier  puifne. 
iNiftard,  begotten  of  fuch  a  woman,  who  at  the  time  of  3  ^"^  34<5- 
her  marriage  with  the  faid  George  Duke  of  Albemarle^  was  7  co!!'^^.  V* 
married  to  another  man,  who  was  then  and  yet  living.  Co.  Lit.  33.  a. 
Upon  this  it  was  objcfted,  that  •  fince  Duke  George  and  ^|^.  *'  -  5  ?°; , 
this  woman  lived  together  as  man  and  wife,  and  were  now  Court' camlor 
dead,  the  plaintiflF  could  not  be  admitted  to  baftardize  the  g've  fentence  t« 
iflue,  who  was  dead  alfo ;  and  who,  during  his  whole  »"""» 'n*.^«« 

,.-'  ,         til        11.."/.  /.,        atctr  partes  are 

life,  was  reputed  and  taken  to  be  the  legitimate  ion  of  tr.e  d-Mi,  bicjufc 
duke,  and  lliled  by  the  duke  himfelf  in  his  deed  of  fettle-  they  proceed  only 
mcnt,  and  his  lall  will  and  teftament,  his  fon  and  heir  -,  JJa^'^^aViik. 
ft  quod  juftum  nott  eji  aliquem  pojl  mortem  facere  taflardum.  548.  Fit*.  Baf- 
The  Court  held  this  true  of  fuch  a  baftard  as  is  meant  by  ^ »f<*y  J^-    ^«"» 
Lit.  in  his  cafe  oi  bajlard  eigne  and  muiier  ptiifnej  i.  e.  fucn  f  R*oU^Abr. 
a  baftard  as  is  born  before  the  efpoufals  of  a  father  and  34a. 
motlier  who  marry  afterwards  s  ^"d  faid  the  rule  extended  -^K  j  2  x  1 
only  to  that  cafe.     If  H.  marries  a  woman,  and  that  wo-      ^  '* 

man  marries  again,  living  if.,  the  lait  marriage  is  void 
without  any  divorce  ;  and  the  jury  fliall  try  the  fad  which 
proves  it  no  marriage.  And  the  reafon  why  the  Spiritual 
Court  cannot  give  Icntcnce  to  annul  a  marriage  after  tlie 
death  of  the  parties  is,  becaufe  the  fcmtence  is  given  only 
profalute  anima,  and  then  it  is  too  late. 

2.     Rex  verfus  Barebaker. 

/^  R  D  E  R  of  Juftices  to  pay  fo  much  money  by  week,  ''^?  478-  S.  c. 
^*-^  till  the  child  is  fourteen  years  of  age,  is  naught ;  for  \^\^  Jav*  &  J' 
the  Juftices  have  00  po%vcr  but  to  indcmr/ify  the  pariQi ;  till  the d';idihail 
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it  ill.    1  Vent,    and  that  is  only  to  oblige  him  to  maintain  the  child  as  long 
ll%l!k!t]^  3S  it  is  or  may  be  chargeable  {a). 


234, 

Scu  and  Rem.  145 


{a)  /7dV  J^  and  Smith,  ix  Jnn.  Caf.  of  5.  64.  Str.  ySf?. 


3.     WooiTs  Cafe. 

[Mich.  10  Will.  3.  B.  R.] 


fttftardbomih 
B.  pending  an 
illegal  order  of 
removal  of  the 
mouWf  from  A. 
to  B.  (which  is 
after  reverfed),  is 


A  Woman  big  with  chihl  was  removed  by  order  of  two 
■^*'  Jullices  from  A.  to  jB.,  and  was  there  brought  to  bed. 
B.  appealed,  and  on  the  appeal  the  woman  was  fcnt  back 
to  A.  Et  per  Curiam  :  So  ought  the  child ;  for  all  was 
fufpendcd  by  the  appeal :  And  now  the  mother's  right  of 

fettled  in  A.  Poft  fettling  upon  B.  is  avoided  ab  initio. 

474>4«5»5*8> 

5|i.    £lMk.  204.  S.  C.    Set.  and  Rem.  147.     Str.  476.   Cafes  of  S.  66.  3  Salk.  65. 


Mod.  Caies2i3. 
a  Salk.  474, 
53»- 


[122] 


4.      Inter   Inhabitan.    Paroch.   Weftbury    & 
Coftham. 

[Tiin.  3  Ann*  B.  R.] 

A  Poor  woman  with  child  being  unmarried,  ifras  by  or- 
^^  der  of  two  Juftices  removed  from  Wejlbttry  in  Wiiti 
to'CqP.hamj  and  brought  to  bed  there.  C^//j«/w  appealed 
at  the  next  feflions,  and  the  order  was  rcverfcd.  Aftcr«» 
wards,  by  order  of  two  Juftices,  the  child  was  fent  to 
Coftiam :  they  appealed,  and  the  order  was  confirmed.  At 
lail  all  was  removed  into  B.  R.  Et  per  Ct^r.  The  birth  at 
Cofiham  did  not  fettle  the  child  there,  becaufe  it  was  un- 
der an  illegal  order  procured  by  Wejlhurj;  which  order 
being  reverfcd,  the  matter  is  no  more  than  this,  that  they 
unjullly  procured  the  woman  to  go  thither. 


If  H.  be  ultra 
marc  during  the 
whole  time  of 
his  wife^t  going 
with  child,  the 
child  U  a  baf- 
tard  j  otherwife 
not.    Poft  123, 
4S3.     Co.  Lit. 
244«  a.   Br. 
Ba^ardjf,20,2z. 


5.     Regina  verfus  Murrey. 

[Mich.  3  Ann.  B.  R.] 

T  ]  PO  N  a  fpccial  order  of  ftflions,  the  qucf^ion  was,  If 
^  the  hufl)and  be  ultrn  tnarcy  and  during  the  lime  the 
wife  be  got  with  child,  whether  this  child  be  a  ballard 
within  the  18  oi  Elizabeth y  cnp.  3.?  Et  per  Cur.  If  tiJC 
hufband  was  out  of  the  four  fens  during  all  the  time  of  ^hc 
wife's  going  with  child,  the  child  is  a  baftard  -,  but  if  he 
were  here  at  all  MMthin  the  time,  it  is  legitimate,  and  no 
baftard.     And  becaufe  it  did  nor  np^Kar  by  the  order  that 

the 


the  hufband  was  abfent  all  the  time,  the  order  was  quafli- 
cd  {a). 

{a)   The  doArine   concerning  the  abfolutely  necefiary  to  frove  non-acce/sg 

four  Teas  is  no>v  exploded ;  proof  of  when    the  hufband  was   within    the 

non-accefs,  though   both  parties  are  realm,  by  witnefTes  who  could  prove 

in  EngUiui,  is  fufiicient ;  AV.  Strange  him  conftantly  refident  at  a  diltanco 

925,  1076.  Jndr.  8.     Ft.  alio  Rep.  from  his  wife ;  but  that  other  circum" 

B.  R.  temf.  Hard,  79,  379.     -And  in  ftanccs^  which  went  Urongly  to  rebut 

Goodrigbt  aeainft  Saul  and  others,  4  the  prefumption  of  accefs,  were  fufH* 

T.  R.  356.  It  was  held,  that  it  was  not  cient.     Fi,  3  Jf^illiams  270. 


6.  Regina  verjiis  Wefton. 

[Trin.  4  Ann.  fi.  R.     2  Ld.  Raym.  1 197.  S.  C] 

TH  E  defendant  being  adjudged  the  father  of  a  baftard  Money  miy  he 
by  two  Jufticcs,  exception  wa§  taken  to  the  order.  ^'*j;;^jTeS 
I  ft,  That  he  was  ordered  to  pay  fo  much  weekly  to  the  Black.  136.  sc. 
overfeers  of  the  poor  :  fed  non  alloc.  For  as  before  the  in-  Set.  unJ  Rcm^ 
ftitution  of  overfeers,  the  Jufticcs  might  in  thefe  cafes  '5^'  "**^' *°"* 
order  the  money  to  be  paid  to  two  or  three  of  the  inhabit^ 
ants,  fo  now  they  may  to  the  overfeers.      The  fecond  ex- 
ception was,  that  it  was  faid,  we  the  faid  two  Juftices 
ioth  adjudge^  lie.  which  is  the  finguiar  inftead  oido;  and 
I  Cro.  489.  was  cited  to  make  this  good.     That  was  an  Order  quaflicd 
indiament  on  the  3  H.  7.  c.  2.  againft  Fttlwood ;ind  others,  i'^/»»f«jh^^o^<J» 

f  •    r         •    r  «  I  11      r    1  /•    i     •  of  adjudication 

guod  ipjt  cepit  for  ceperunt.     But  the  roll  of  that  cafe  being  were  in  the  im- 
fearched,  which  is  in  HilL  13  Car.  i.  Rot.  24.  inter  placid  guUrhumber 
ta  coron.  the  indidimfetit  was  cepertmt  and  not  cepit ;  where-  '"^'*  ^^^ 
fore  this  order  was  quaOied.     NotCy  This  caufc  came  into  ^  "' 
court  Paf.  4  Ann.  by  habias  corptts ;  and  the  cafe  was,  that 
Wefton  had  appealed  to  the  feflions  where  the  order  was 
confirmed,  and  he  committed  for  not  paying  the  money 
ordered.     And  Mr.  King  took  this  exception  to  the  return  By  18  tWz.  c.  3. 
of  the  habeas  corpus^  viz.  That  the  fefiions  (hould  have  ^""^^""^l^^^ 
proceeded  againft  him  upon  his  recognizance.  Et  per  Holt  cognlwiKc.'^y 
Chief  Juftice,  If  they  proceed  on  the  18  Eliz.  the  feflions  3  ^'"-  i-  »»y 
has  no  power  to  commit,  but  to  proceed  on  his  recogni- 
zance :  But  if  on  the  3  Car.  i .  the  feifions  may  commit, 
as  the  two  juftices  might  have  done;  that  is,  unlcfs  the 
party  put  in  fecurity  to  perform  the  order,  or  to  appear  at 
the  next  fef&ons. 


coaub:: 


Nottf  By  the  Rep.  in  Ld,  Raymond    a  fecond  time  for  faying  that  the  juf* 
it  appears,  that  the  order  wa3  quaihcd     ticcs  dotb  ai^juJge,  iuftrad  of  do. 


123  Xftftart* 

7.  Inter  the  Pari/hes  of  St.  George  and  St.  Mar* 
garet,  Weftminfter. 

[Mich.  5  Ann.  B.  R.] 

diild  Wgocten  t  T  P  O  N  a  fpccial  order  of  fef&ons,  wherein  the  UfX  wa<c 
JSf'&'th*c4  ^^^'^^  ^^^  *^  opinion  of  the  Court,  the  cafe  was.  That 

ihall  be  taken  to  H.  was  divoTCcd  i  incnfa  (s*  tbaro^  and  afterwards  his  wife 
be  a  bafta/d ;  Jiycd  with  One  EUu  in  adultery,  in  the  parilh  of  St.  Gileii 
^l!K  S^-  ^""^  ^^^  ^^'"'^'^^  children  caUcd  Mu,  and  regiftered  as  his. 
ntioQ,QDlefs  Et  fer  Cur.  When  a  woman  is  feparated  from  her  huf- 
k  "(2**  ?hlf**  ^^^^  ^1  '^^^  ^  divorce,  the  children  (he  has  during  the 
acceftu  Ante*  Reparation  are  baftards;  for  we  will  intend  a  due  obc- 
11s.  Co.  Lit.  dience  to  the  fcntence,  unlefs  the  contrary  be  (hewed  ; 
*35«  ^  ^Uck.  but  \[  baron  and  feme  without  fcntence  part  and  live  fepa* 
and  Rem.  154.  ^^^^9  *c  children  (hall  be  taken  to  be  legitimate,  and  fo 
Rep.  A.  Q;,io6.  deemed  till  the  contrary  be  proved  1  for  accefs  (hall  be 

intended  :  but  if  a  fpecial  verdi£l  find  the  man  had  no  ^c* 
%.  Str.  51*        cefs,  it  18  a  baftard  ;  and  fo  was  the  opinion  of  my  Lord 

Ha/e  in  the  cafe  of  Dicktns  and  Collins. 


8.  Inter  the  Parijh  o/*  Bud  worth  andTownJlnp 
o/'Dumply/'/i  Lane. 

[Hill.  5  Ann.  B.  R.] 

Black. 2)9. S.C.  T  ]  PON  an  order  made  thirty  years  ago,  on  the  pari(h 
^****  OrdttT*'  °^  Budworthy  for  maintenance  of  a  baftard-child  bora 
aulntenance  *  '^^  ^^^  townlhip  of  Nether  Dumplj  within  that  parifli^ 
does  notdettr-     which  order  was  now  removed  before  the  Court  by  certio^ 

^i^t^.^   ^^"^'^  it  was  held, 

tii4,  *         id.  That  an  order  made  upon  the  overfeers  of  any  pa^ 

ri(h  by  two  juftices,  for  raifmg  a  fum  towards  the  main- 
tenance of  a  baftard  or  poor  perfon,  does  not  determine 
the  fettlement  of  that  perfon  in  that  pari(h,  for  the  right 
of  fettlement  is  not  contefted  but  prefumcd. 
Stitnteisl^  14       adly.  That  the  claufe  in  the  itatutc  of  the  13  SsT  14 
4*'**i^'**      ^^*  ^*  ^*  '^*  ^^*^^  provides  that  diftinft  townfliips  of 
•Liy  to  mainte.    brge  parifl»:s  in  the  northern  counties  (hall  refpe£livcly 
ftttce  of  poor,     provide  for  their  poor,  under  the  penalty  mentioned  in  the 
Aot  baftards.       ^^  £1'^^  ^  ^  ^  j^yj^  ]^  underftood  with  refpeft  to  the 
maintenance  of  poor  and  impotent  perfons,  and  not  (a) 
with  refpefl:  to  baftards  who  are  provided  for  by  other 
ftatutcs :  But  if  a  baftard  be  grown  up,  and  by  accident 
grows  impoterit,  he  may  be  relieved  as   a  poor  perfon 
wichin  that  ftatute. 

(tfi)  The  pra^ice  is  othcrwifcj  and  this  feems  merely  a  iiiSum. 
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9.     Regina  vtf/i/s  Odam. 

[Mich  12  Ann.  B.  R  ] 

r^PwDER  for  maintenance  of  a  baftard-child  was  ex-  juftica  rray  o^. 
^^  ccpted  to  by  Mr.  Page,  bccaufe  the  defendant  is,  up-  ^wmencoi  a 
On  fight  of  the  order,  to  pay  9/.  in  gtofs,  and  after  that  ,  sid^^T^'ae. 
to  much  weekly.     Et  per  Cur.  By  the  Itatute  the  juilices  i  Vcnc  ^IL 
are  to  take  order  for  relief  of  the  parijh\  and  keeping  of  the  g,°Jf '*''  -  ^ 
cirildf  hj  payment  of  tnoney  weekly^  or  other  fujhntation  ;  and  ^^ ti^iKmn* 
this  may  be  only  indemnifying  the  parifli  for  money  laid  is'-    *  Mod. 
out  before  the  reputed  father  was  found.  ^-^•*  4- 


Bills  of  6jrc!)an0e. 


I.     Clark  verfits  MundaL 

1$  W.  &  M.  coram  Holt  C.  /.  Jt  nifi-prius  at  Guildhall.] 


-  /^        -^    ''^    mentoftYormtr 

ugainft  A.  for  the  money,  and  on  non  ajum^t  A.  gave  in  debt    Nat  ii- 

evidence  this  bill  of  exchange  indorfed,  and  that  it  had  Ij^.'^j;^*^^ 

lain  fo  long  in  jB/s  hands  after  it  was  payable,  and  tec«  arrumpfit,  un- 

koned  it  as  money  paid  and  in  his  hands  ;  but  it  was  difuU  leA  paid.    Far. 

lowed ;  for  a  bill  (hall  never  go  in  difcharge  of  a  precedent  JJ^i.^cSIi  36^ 

debt,  except  it  be  part  of  the  contrafi  that  it  (houKl  be  fo.  %  sjiic  442. 

If -^.  fells  goods  to  A,  and  5.  is  to  give  a  bill  in  fatisfac*  >Saik.  68.  S.  C. 

tion,  A  is  difcharped  though  the  bill  is  never  paid,  for  the  HoJr'fii^  *Sei 

Uli  is  payment :  But  otherwife  a  bill  (hould  never  dif-  1  WiUba  353. 

charge  a  precedent  debt  or  contrad ;  but  if  part  be  re« 

ceived,  it  (hall  be  only  a  difcharge  of  the  old  debt  for  fo 

much  [a). 

C^)  By  flat.  4  and  ^  Arm,  ch.  9.  fam  of  money  formerly  dae  XXi  him^ 

/7*  itttenaded,  that  if  any  perfon  this  (hall  be  accounted  and  efteemed 

^tccpt  a  bill  of^xchangc  for  and  in  a  full  and  complete  payment  of  foch 

KfsA^oii  of  any  former  debt,  or  debt#   if  fach.  per ioa  do  aot   uke 
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his  due  courfe  to  obtun  payment  of  \x,    according  to  the  a&  either  for  con** 
by  endeavouring  to  get  the  fame  ac*    acceptance  or  iioii*payn>ent. 
cepted  and  paid,  and  make  his  proceft 

[  1 25  ]  2.    Hodges  veffus  Steward. 

[Pafch.  3  W.  &  M.  B.  R.    I  Ld.  Raym.  181.  S.  Cafe  cited,  j 

5Saik.68.S.C,  |  N  an  aftion  cli  the  cafe  on  an  inhnd  bill  of  exchange 
Skin.  348'         1    brought  by  the  indorfcc  againft  Ac  drawer,  thcfe  fol- 

Coipb.  104.         ,.  -^  rij 

Cafe  B.  R.  36.    lowing  points  were  reioWcd : 

BUI  ptyabic  to         iftj  A  difference  was  taken  between  a  bill  payable  to  % 

Ifo^rffigrJc  to  S.  or  bearer,  and  J.  S.  or  order  j  for  a  bill  payable  to  % 

charge  the  draw  S,  or  bcarcr  IS  not  aflignable  by  the  contrafb  fo  as  to  en- 

er.  3  Lev.  299.  able  the  indorfcc  to  bring  an  a£lion,  if  the  drawer  refufe 

Mod.  86*  ^^*  ^^  P*y»  becaufe  there  is  no  fuch  authority  given  to  the 

Moll.  L.  I.e.  10.  party  by  the  fir  ft  contra6^,  and  the  eflea  of  it  is  only  to 

difcharge  the  drawee,  if  he  pays  it  to  the  bearer,  though 

he  comes  to  it  by  trover,  theft,  or  otherwife  {a).     But 

when  the  bill  is  payable  to  J.  S.  or  order,  there  an  exprefs 

power  is  given  to  the  party  Co  affign,  and  the  indorfee  may 

maintain  an  a£lion  (i). 

Bat  foch  af&gn-       2dly,  Though  an  aflignment  of  a  bill  payable  to  J.  S. 

ment  charges  ihc  or  bearer  be  no  good  affignmcnt  to  charge  the  dra\^er  with 

Its^'^Show*!^  ^^  ^^*^"  ^"  *^  ^^^^^  T^'  *^  *'  *  8^^  ^^^^  between  the  in- 
125!  Skin.  410.  dorfer  and  indorfee,  and  the  indorfer  is  liable  to  an  af^ion 

for  the  money }  for  the  indorfement  is  in  nature  of  a  new 

bilL 
0w*ing  ft  bill         jdiy^  It  being  obje£led,  That  in  this  cafe  there  waa  no 
«hiiit  to  that"     avern^nt  of  the  defendant's  being  a  merchant,  it  was  an- 
furpofc  iVoit  fwered  by  the  Court,  that  the  drawing  the  bill  was  a  fuffi- 
^9Sf  3I0-  cient  merchandizing  and  negotiating  to  this  purpofe. 

^^^-  '*•  '3'  4thly,  The  plaintiff  declared  on  a  fpecial  cuftom  in 
1  uT.^'a^r*  London  for  the  bearer  to  have  this  aftion.  To  which  the 
Cro.^'jM? 3od.  defendant  demurred,  without  traverGng  the  cuftom;  fo 
Skin.  39S.         that  he  confefled  it,  whereas  in  truth  diere  was  no  fnch 

cuftom ;  and  the  Court  was  of  opinion,  that  for  this  reafon 

judgment  fhould  be  given  for  the  plaintiff;  for  though  the 

c^'*''  ***^-  Court  is  to  take  notice  of  the  law  of  merchants  as  part  of 

**•  die  law  of  England^  yet  they  cannot  take  notice  of  the 

{a)  R.  Mit*  3  Bar.  1 516.  VUe  Sk  v.  Oihfin  and  others i  acceptors,  befbrt 

3  6'  4  Atm.  c.  9.  3  y.  A.  179.  the  Houfc  of  Lords,  bills  payable  to 

{h)  It  is  fettled  by  the  ca(e  ofCraMt  and  indorfed  in  the  name  of  a  fidtidous 
V.  Faughan,  3  Bur.  1516.  I  BL  485.  payee,  ivit/j  ihe  kno^-wUdge  as  weU  of 
Milkr  V.  Racii  1  Bur.  452.,  that  both  the  acceptors  at  the  time  of  their  ac- 
bills  of  exchange  and  promiflbry  notes  ccptance  as  of  the  drawers,  were  con- 
payable  to  bearer  arc  transferable,  and  fidered  as  payable  to  bearer,  and,  «l 
the  Awfljfcd^  holder  has  a  right  to  bring  fuch,  to  be  ihc  fubjcft  of  an  adlion. 
an  aaioo  upon  them.  In  the  great  caie  Vide  3  9".  ^.  48 1 .  1  //,  Black.  Rgp. 
oiMifiei  and  another,  hnafdemdorkcs,  C.  B.  569.. 

8  cuftom 
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CUftom  of  particular  places  («} ;  and  the  ctiftom  III  the  de« 
tlaration  being  fttlEcient  to  maintain  the  adiion,  and  thaC 
being  coxifeffed,  lie  had  admitted  judgment  *againft  him- 
felf. 

Sibijt  It  was  held  that  a  general  inJiHtatus  ajjum^  Ceoenl  ladei^i* 
will  not  lie  on  a  bill  of  exchange  fOr  want  of  a  conlidera*  ^»*»*  7'"  «oe  fie 
tion,  for  it  b  but  an  evidence  of  a  ptomife  to  pay,  which  Siaog*!*  r^Jt 
is  but  a  rudum  paBum  /  and  therefore  he  muft  <;ither  bring  i  ci.  Hird. 
1  fpecial  adion  on  the  cuftom  of  merchants,  or  dfc  a  ge-  ♦js-  'Mod. 
ntral^ifiJfUtatus  againft  the  drawer  for  money  received  to  J^^*  713,'^sS, 
hii  ufe  (^).    Judgment  fro  quer,  821.  5  T.  Rep.  483. 

Nota,  .  If  a  promiflbry  note  be  made  to  J.  S.  and  bearer,  the  bearer  cannot 
bring  an  a^ion  on  this  note  in  his  own  nainc>  but  he  may  in  the  name  of  ihe 
principal;  and  the  bare  pofTtffion  of  the  note  is,  for  thac  purpole,  a  fufficient 
authority.  Nicholfon  Verfus  Sedgwick.  Hill.  1696  7.  C.  B.  This>M/tf  isco* 
pied  from  a  AJSS,  rep.  of  Judge  Blencowe.   1  Ld.  Raym.  ilk).  S.  C. 

la)  R.  ac.  \  Wilf.g,  Shr.  1187,  ihdorfcr  of  either  the  one  or  the  other» 

{h)  The  conclufion  refulting  from  and  perhaps  bcrtween  the  drawer  and 

Ae  *'  feveral  cafes  apon  this  fubjed''  acceptor  of  a  bill,  jprovided  that  in  all 

feems  to  be  this ;  thac  where  a  privity  thefe  cafes  a  connderation  palFed  re- 

esdfts  between  the  parties,  *there  an  fpeAively  between  the  parties. 

affion  of  debt  or  Melntattts  affumpfii  But  it  feems  to  be  confidered,  that 

may  be  maintained  $  but  where  it  does  no  privity  exi/U  between  the  indorfee 

fioc  exift,  iiieither  of  thefe  adUons  will  and  acceptor  of  a  bill,  or  the  maker 

Me.  of  a  note,  or  between  an  indorfee  and 

A  privity  exifts  between  the  payee  a  remote  indorfer  of  either  1   Ky^$ 

and  drawer  of  a  bill  of  exchange,  the  Trtmii/e  m  Billi  atid  Notis,  114.   Fidk 

payee  and  indorfer  of  a  promiflbry  1  Burr,  373. 
note ;  the  indorfee  and  bis  immediate 


3*     Pinkncj  verfus  HslM  [^^6) 

[Hill.  8  Will.  3.  B.  R.     1  Ld.  Raym.  175.  3.  C] 


B 


T  the  cuftom  of  England^  where  there  are  two  joint  AceeptsMtof 
traders^  and  one  accepts  a  bill  drawn  on  both  for  him  ***"  «pon  two 
and  partner,  it  binds  both,  if  it  concerns  the  trade ;  other*  ^^uZixhJni 
wife,  if  it  concerns  the  accepter  only  in  a  di(lin£l  intereft  concemt  the 

andrefpca.         5  Mod.  39s.    6M<kl.  36.    ftSalk.44i.    Mar.  16.   K  Bl.  Rtp!^  155. 

4.     Clark  verfus  Pigot. 

[Pafcb.  loWiU.  3.  B.  R.] 

^>LARK  having  a  billof  exchange  payable  to  him  or  AperfooindoiC. 
^*^   arder^  puts  Us  name  upon  it,  leaving  a  vacant  fpacc  ^^^|'iJ^''}^^^ 
i,  and  fends  it  to  J.  S.  his  friend^  who  got  it  accept*  -u^g  ^t'to  •  fricai 
M.a  ed)  tointcct|>tid. 
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L"rbr?n*i^**  *?  •  ^^^  '^  nifoncy  not  being  paid,  Clark  brought  an  inJ^ 
•n7&ion\n^h\t  *^''«'«^  ajfum^t  again  ft  the  acceptor :  And  it  wa«  ob]cflbc<J 
•wn  iwme.  Poft  on  evidence^  that  the  property  was  transferred  to  J.  S. 

'  '^*'  as  fcrvant  or  affiance:  If  he  had  filled  up  the  Uank  fpace 
making  the  bill  payablt  to  him,  that  would  have  witnefled  ^ 
his  eleAion  to  have  received  it  as  indorfec  *,  but  that  being 
omitted,  his  intention  is  preAimcd  to  a£i  only  as  fervant 
to  Clarke  whofe  name  he  would  ufe  only  in  order  to  write 
the  ac4uittance  over  it  [a). 

{a)  Vidt  ac,  Str.  1 105. 


5;   Anonymous. 

FMich.  10  Will.  3.  coram  Holt  C,  J.    At  nifi  prias  at  Guild- 
^  hdl.] 

Twrer  for «  A  Bank  bill  payable  to  A.  or  bearer,  being  given  to  A,  and 

^i^iu  ^'Vn  ^°^»  ^*®  ^°""^  '^y  *  ftran^er,  who  transferred  it  to 

JndiDgitl^at"  C.  for  a  valuable  confidcratidn.     C.  got  a  new  bill  in  his 

not  again^  hit  own  name.     Et  per  Holt  C.  J.  A,  may  have  trover  againft 

«8*Tg4.  ^cfo  ^^  ftrangcr  who  found  the  bill,  for  he  had  no  title,  though 

£1  713.    Cro.  the  payment  to  him  would  have  indemnified  the  bank| 

Cir.  i6».  Cro.  but  A.  cannot  maintain  trover  againft  C  by  reafon  of  the 

Jac.  637.  Haid.  p^^j^^  ^f  trade,  which  creates  a  property  in  the  affignec 
or  bearer  (a). 

(tf)  If  a  bank  note,  a  note  payable  upon,  or  may  maintain  trover  againft 

to  bearer,  or  a  bill  of  ejchange.  in-  any  pcrion  getting  it  into  his  poflef- 

^orfed  blank,  is  flolen  or  lofl,  and  af-  fion  ;    Miiler  v.  Kace^    1   Burr,  4^2. 

terwards  comes  into  the  hands  of  any  Grant  v.  l^aughan,  3  Bwr  1516.   i  BL 

perfon  hwa  fdi^  for  a  valuable  confi-  Rep.  485.    Peacock  v.  Rhedu,  Doug* 

deratipA*  and  without  notice,  fuch  per-  63a. 


jbn  nay  recover  ib  an  adlion  there* 


6.   Anonymous. 

fMich.    ID  Will.  3.  coram  Holt  C.  J,  At  ni/i  prius  at  Guild- 
^  hall.] 

Ijidorfij  IS  Habit     A  Bill  of  cxchangc  being  made  payable  to  A.  or  order, 

^'f  drlw  *v?dc  -'^  »"^o^^^5  '^  ^^  -®-     ■*•  ^»""o^  f"<^  ^-  *»"'efs  he  firft 

hjfra  Hmy  wf.  cndcavour  to  find  out  the  firft  drawer  to  demand  it  of 
Pciritt  com.  him  \  for  the  indorfer  is  only  a  warrantor  for  the  payment 
i»«ai33,siiow.  of  the  drawer,  and  thcreloie  liable  only  on  his  default; 

and 
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and  fuch  endeavoar  mull  be  fet  forth  iii  the  dechra*  R«P'  »«9'  P"*- 

(a)  This  if  the  cafe  which  is  re-  indorfer  upon  the  makf  r  of  the  note, 

ported  infra  pa   1 27.  by  the  name  of  {h'\%  debtor  by  the  noce»)  to  pay  to  the 

Lamhiri  v.  Pack,    'i'he  real  name  of  indorlee.     But  in  the  cafe  of  a  bill  of 

H  19  l^ambmri  v.  Oakes.     From  the  re*  exchange  which  u  to  Jl^e  paid  by  the 

port  in  J^.   Rajmond  4439  (by  that  dra-uu,  a  demand  on  the  drarMtr  is 

naq^ey)  it  appears  that  it  was  not  au  unneccfTary.     So  ruled   z  Bur.  669, 

adiion  upon  a  bill  of  exchange,  but  on  where  tiie  fubje<El  is  wcry  fully  diT- 

a  promiiTory   note,  in  which  it  was  culled,  and  this  cafe  particularly  exa- 

neceflary  to  prove  a  demand  on  the  m\x\tCihy  LordhiansfieU.    R  alio  with 

drawer,    becaufe  when  a  promifTory  regard   to  foreign  bills,  t  Str.  441* 

note  is  iodorfed,  it  is  ^n  order  hy  the  Ft.  1  Atk.  ^8i. 


7-     Allen  vcrfi4s  Dockwra.  [^^7] 

fMIch,  10  Will.  3.  coram  Trcby  C.  7.   At  niii  prius  at  Guild- 
hall.] 

A  Bill  was  drawn  on  Sutor  payable  in  three  days.     Sutor  At  common  im 

•**   broke ;  the  perfon  to  whom  it  was  payable  kept  the  **j^*^^  ^**  '*'^ 

bill  by  him  four  years,  and  then  brought  affutn^t  againft  he*h*7noti«t  of 

the  drawer.     Et  per  Treby  C.  J.  When  one  draws  a  bill  drawee's  njn- 

of  exchange,  he  fubjefts  himfclf  to  the  paymcut,  if  the  P^y"**'^^'"  wo- 

-  ''V  -^  1  rr'i'  vcnicnt  lime. 

perfon  on  whom  it  was  drawn  refuies  either  to  accept  or  Poit.pi.g.  sbo^. 
pav  :  Yet  that  is  with  this  limitation,  that  if  the  bill  be  not  i^«?'  329-  i^^U. 
paid  in  convenient  time,  the  perfon  to  whom  it  is  payable  *^^ '  Vent.  4^. 
Ihall  give  the  drawer  notice  thereof  \  for  otherwife  the  law 
will  imply  the  bill  paid,  becaufe  there  is  a  trud  between 
the  parties,  and  it  may  be  prejudicial  to  commerce  if  a 
bill  may  rife  up  to  charge  the  drawer  at  any  diflance  of 
time  ;  when  in  the  mean  time  all  reckonings  and  accounts 
are  adjufted  between  the  drawer  and  drawee  [b). 


{h)  If  payment  is  not  applied  for    Com.^y.  ^^•747<  I>^/*  6^4.  I  ^^^ 
as  foon  as  due,  the  holder  xnult  fulUia     167.         '  [^ 

the  iols  i  2  Str.  829.    P^L  1  Str.  707. 


8.     Jaclcfon  ver/us  Pigot. 
[iP  Will.  3.  B.  R.    1  Ld.  kaym.  364.  S.  C]        " 

TH  E  plaintifT  declared  on  a  bill  of  exchange  drawn  Prrnnire  co  ^y - 
by  jf.  S.  on  the  defendant,  dated  the  2sth  of  March  '^'"^t?;^,;;';"'' 
1696,  payable  a  month  after  fight,  and  tlut  po/Iea^  /li/f.  daypa.i!  i^Mod, 
27th  of  j4pr:J  1697,  he  (hewed  it  to  the  defendant,  and  he  i^7^  ^'"rch. 
p'omifed  to  pay  \x  fecunJum  tenoretn  billt  prad.  After  ver-  cl?e,B.R  2x1. 
d  (X  for  the  platLSifF  on  non  ajfumpftt,  it  wai  moved  in  ar- 

M  3  reft 
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9oftii9«  yl««ff*  reft  ^f  judgment,  that  this  manner  of  declaring  vas  ab- 
furd,  it  being  impoflible  to  pay  ftcundum  tenorem  KUa  a€ 
the  time  of  the  promife.  Et  per  Cur.  Where  the  time  of 
payment  is  paft  at  the  acceptance  of  the  bill,  the  accept* 
ance  can  be  only  to  pay  the  money  ;  and  if  he  was  fo  ab* 
furd  as  to  promife  to  pay  die  montj /iatndum  Umrem  Ul^ 
/r,  yet  that  is  no  more  in  law  now  than  a  promife  to  pay 
the  money*  generally.  But  it  is  better  to  declare  in  foch  a 
eafe  on  a  general  promife  to  pay  the  money.  Per  Hoh 
CJ.(4). 

(«)  FuUDuig.  £40.  I T.  R.  233;. 
g.    Lambert  vtr/kf  Pack. 

[Paf.  II  WiU.  3.«0r40  Hoh  C.  J.  JtniA  prias/i» London  (6).] 

Wliit  tlilasB  m  A  ^  aftion  on  the  cafe  was  brought  on  a  bill  of  exchange 
mc^ary tobt  againft  the  indorfer  j  and  it  was  ruled  by  Hoit  C.  J. 

■Mvedtacbarf«  upof|  evidence,  lily  That  there  is  no  need  to  prove  the 
S^Xnr  m"*  drwer'shand,  becaufe,  though  it  be  a  forged  bill,  the  in- 
waaioo  by  the  dorier  IS  bouxid  to  pay  it  {c).  adly,  The  plaintiff  mud 
Morfee.  Ante  provc  that  hc  demanded  it  of  the  drawer,  or  him  upon 
^  \*  ^R^Mu  ^l*om  it  was  drawn,  and  that  he  refuiSed  to  pay  it,  or  clfc 
^3.'  pi.  ro.      that  he  fought  him  and  could  not  find  him  i  for  otherwife 

II 28  1  ^^  cannot  refort  to  the  indorfer  (d).  3dly,  That  this  was 
file  lay.  pL  7.  done  in  convenient  time ;  for  if  Uiey  ftand  and  are  refpon-* 
^ble  a  convenient  time  after  the  aflignment,  and  no  dc- 
inand  made,  the  indorfee  ihall  not  charge  the  indorfer. 
The  time  for  foreign  bills  is  three  days,  and  no  allowance 
is  to  be  made  for  Sundays  and  holidays.  Serjeant  Wright 
fk^d  a  cafe  of  one  Tnin$  who  flood  a  week  after  -the  in- 
dorfement,  and  the  inciorfee  loft  his  money  i  which  Holt 
Chief  Juftice  thought  was  too  ftrait;  but  fuch  matters 
Vt  VII W  «•  anuft  be  left  to  the  jury  [e).  4thlv,  It  is  a  queftion  whei- 
mf  ooiy,  the    ^^'  notice  muft  be  given,  or  no  i  out  it  is  fair  to  give  no- 

(i)  Fide  note  to  //.  6.  fm.  f  26.  iT.Jt,  654.  And  where  a  bill  payable 

{e)  The  law  is  the  fame  in  thi^  re-  to  J.  S.  or  order  got  into  the  hands  of 

/pea  in  an  aftion  againft  the  accepter  ;  another  perfbn  cf  the  i'ame  name,  who 

jfif^  V.  FmoUr^  z  Sir.  5^46.     In  an  indqrfed  it,  and  (being  accepted  by 

afiion  againft  an  indorfer  it  is  not  ne-  the  defendant)  it  was   paid  by  th^it 

ceftary  10  prove  the  hand  of  any  pre-  perfon  to  the  plaintiff,  who  did  not 

ceding  indoffer,  XjJ   50  ;  bet  againft  know  him— it  was  ruled  that  the  plairi- 

the  accepter  it  is  nece£ary  to  prore  tiff  could  not  recover  j  Mtad  v.  TcMMg, 

the  hand- writing  of  the  payee,  and,  4  7*.  1^.  aS. 
in  cafe  of  fpecial  indor(ement,  of  the         (d)  Vidt/t^.  f.  6. 
fpedal    indorfee;  $^m^b   ?.   Qhefttr,        X^^)  yidtjuf.pl  i. 

xXtt. 
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ticc  (#),     5thly,  That  the  demand  muft  be  proved  fubfe-  Jndorfce  may 
quest  to  the  indorfement ;  for  if  it  was  precedent,   he  ^'fi\'^*J^*^ii"^* 
could  only  a&  as  fervant  to  the  tndorfer ;  and  fo  the  de-  Ante  ift6.  pi.  4. 
maud  wa»  infufficien^  to  charge  the  indorfer.     dthly.  If 
a  man  indorfes  his  name  upoa  the  back  of  a  bill  blank,  he 
pots  it  in  the  powtr  of  the  indorfee  to  make  what  ufe  of 
k  he  will  (^)i  and  he  may  ufe  it  as  an  acquittance  to  dis- 
charge the  bill  f  or  as  an  afii|;nment  to  charj^e  the  indop- 
fer.     7tU[y,  In  ctfts  of  hiBs  purcbafed  at  a  di(count|  this 
b  die  difference }  if  it  be  a  bill  payahje  to  A.  or  bearer,  it 
is  an  abfolute  purchafe ;  but  if  to  Jt»  or  order,  and  it  is  in- 
dotfed  blank,  and  filled  up  with  an  aflignment,  the  indof- 
fer  muft  warrant  it  as  much  as  if  there  had  been  no  dif- 
CQunt  {€). 

{a)  Nodce  muft  be  given  of  a  re*  given  by  the  holder  to  the  indorfer  on 

fufai  to  pay,  and  alfo  of  a  refufal  to  the  fir  ft  day ;  Tindal  v.  Brown,  i  T. 

accept ;  and  if  nodce  is  not  duly  given,  JUfi.  1 6j. 

a  fabfequent  promife  under  ignorance         If  the  drawee  has  not  effecbs  of  the 

of  that  circuaftance  will  not  be  bind-  drawer  in  his  liands,  notice  of  non- 

ing ;  ^kff^  ^   ^^9  5  ^^*  9670.  acceptance  need  not  be  given  to  charge 

dedailv.  DM^t  iT.R.jxz.    Where  the  drawer ;  but  the  fame  circumliance 

the  parties  to  whom  notice  is  to  be  does  not  remove  the  necef&ty  of  notice 

given  refide  at  a  different  place  from  to  charge  the  indorfer ;  B$cktrdikt  v. 

(be  holder  and  drawer,  notice  muft  be  Boliman,  i  T,  R,  405.     Demand  from 

fenc  by  the  next  poft;  i  T.  R*  167.  the  accepter,  and  notice  to  the  in- 

Where  the  holder  called  on  the  drawer  dorfer,  muft  be  alleged  in  the  decl^* 

of  a  note  the  day  it  became  due,  and  ration  ;  and  the  omiftion  thereof  is  uot 

not  fiftdiag  him  within,  left  word  that  cured  by  verdidl ;  Doug  679. 
it  was  doe,  and  deiiied  the  drawer         (^)  A  perfon  indoriing  his  name  on 

would  (end  to  take  it  up ;  on  the  next  a  blank  note  or  check,  u  liable  to  an- 

day  he  called  again,  and  the  drawer  fwer  as  indorfer  upon  any  note  or  bill 

gromiied  to  pay  the  fame  day,  which  afterwards  written  therein ;  Rujfel  v. 

e  did  not;  and  on  the  third  day  he  Langftafft  Doug.  C14. 
called  agaiHr  and  not  finding  him  in,         (r)  Fidi  ace.  Bank  of  England  v. 

fent  the  note  to  the  indorfer,  and  all  Newman,  Com.   57.     Hill  v.   Lewis, 

the  parties  lived  in  the  fame  place ;  it  Skin»  41 1.  Holt  117. 
was  reled  that  notice  ihoold  have  been 


10.  Starkey  ver/us  Qheefemanv 
[Mich.  II  Will.  3.  B.R.     I  Ld.  Raym.  538.  S.  C] 

pLAINTIFF  declared  on  a  bill  of  exchange  againft  Dcclamion  a- 

*      the  drawer,  (hewing  that  the  party  on  whom  it  was  g.^^wTthouV* 

drawn  refufcd  to  pay  it,  per  qu^  onerabilis^  devetiity  isfc.  laying  ancxprcfi 

but  laid  no  exprefs  promife  :  He  alfo  laid  an  indebitatus  af  P^"*'^''-  \  ^^'^^ 

fum^  and  a  (juantum  meruit.    There  was  judgment  by  dc-  V^-^^^'i  'i.eV. 

fault,  and  a  writ  of  inquiry  \  and  now  Carthew  moved  in  ^So.    i  Mod. 

arrcft  of  judgment,  that  he  has  fet  forth  the  cuftom,  but  '*'  c  "/t]"''' 

Las*  not  declared  on  an  exprefs  promife  j  and  he  argued  \t.  C4rr^  ';oo. 

M   4  that  »S  C.  Bailey  .  i. 

Sii.  224. 
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that  it  Is  not  enough  to  fet  forth  a  contrad  for  goods,  r#* 
iiorte  cujus  the  defendant  became  indebted,  fs^c.  nor  a  fub* 
mtfTion  to  an  award,  rattone^  l^c.  And  that  without  aU 
leging  an  czprefs  promife,  it  mud  be  taken  for  a  mere  ac- 
tion of  deceit  upon  the  warranty,  to  which  the  proper  an- 
fwer  is  mn  cul.  and  then  it  cannot  be  joined  with  the  in^ 
Jebitattfj  ojfumpjit  and  quantum  meruit*  Vide  Hard.  486* 
Hob,  180.  2  Keb.  695.  Win.  2^.  1  Cr9.  302,  I  Ro.  302. 
2  Cro.  306.  2  Ro.  366.  I  Aifi.  878.  I  Sid.  160.  Nortbcf 
^nfwercd,  that  it  was  fufficient  to  count  upon  the  cuftom, 
becaufe  the  cuHom  makes  both  the  obligation  and  the  pro* 
mife.  And  i/9// Chief  Juftice  held  the  drawing  of  the 
bill  was  an  a£tual  promife  ;  and  judgment  was  given  /f# 

[129]  II.     Mitford  verfus  WallicoL 

[12  Will.   3.    B.  R.     Coroyni  75.  S.   C.    by  the  name  of 
Gregory  v.  Walcup,  1  LA.  Raym.  574.  S.  C] 


*^^  •y  H  E  plaintiff  declared  en  a  bill  of  exchange  dated  the 
^r  ^^^^  ^^  OffobeTf  payable  at  double  ufance ;  and  that 


Acceptaoce  aAer 
the  dmcof  payr 

good,  aod  a-       the  defendant  on  whom  it  was  drawn  accepted  the  fanie 

mounts  to  a  pro-  the  3  ift  of  December^  and  promifed  to  pay  fecundum  tem^ 

Soney*^  ^       ^^^  bilU  pr^d.    And  it  was  obje£led  in  arreil  of  judgment 

oeraii .    Ante    after  verdi£l,  that  there  could  be  no  acceptance  to  pay  ft^ 

'*'*s*^^^  rw/j/Zi^w /^wr/m  btlla :  becaufe  the  time  0^  payment  was 

^^-     '    *         clapfed  at  the  time  of  the  acceptance :  Sed  non  allocatur^ 

For  if,  after  the  time  of  payment  is  elapfed,  H.  accepts 

the  bill,  the  acceptance  is  good  ;  and  the  fubftance  of  the 

promife  is  to  pay  the  money.     Judicium  pro  qtur^ 

12.     Clerk  verfus  Tvlartin. 

[Paf.  I  Ann.  B.  R.     2  Ld.  Raym.  757.  S.  C] 

Foft  364^    Ac-    A  Note  was  given  by  the  defendant,  whereby  h*:  pro- 
tjon  lay  not. n a  /\    jnifcd  to  pay  to  the  plaintiiF,  or  order,  fo  much  mo- 

promiflunr note  rr'L         1^   l-xt  i.  u^  ri-  t  •  t 

Wore  the  fta-  "^y,  ihc  plamtift  brought  an  aflion  on  this  note,  and 
tuts.  Ante  125.  declared  on  ?he  cuftom  of -merchants  ;  and  likcwife  laid  a 
I M0I2 '*  general  indebitatus  ajfump/ltj  and  op  ^hc  general  ifiUc  entire 
damages  ^cre  given.  Upon  motion  in  arrcft  of  judgment, 
the  Court  held,  that  this  is  not  within  the  cuflom  of  mer- 
chants, and,  being  no  fpecialty,  no  a£lion  can  be  ground- 
ed on  it.  Then  jt  was  anfwered,  that  being  void,  no  da- 
mages could  be  intended  to  be  given  for  it.  Sed  mn  alio* 
catur  i  for  it  is  not  a  matter  infenfible,.. but  infufficicotin 
law.     And  judgment  was  arrefted.'     Vide  infra. 
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13.   Pottet  ^erfus  Pearfon. 

[Paf.  I  Add.  fi.  R.    2  Ld.  lUym.  759.  S.  CJ 

17  RROR  of  a  jadgment  in  the  Common  Picas  on  m 
^^  Jike  note ;  the  plaintiff  dcclaredi  that  there  was  a  cuf* 
torn  within  Ltmtbn  among  merchants  trading  there,  that 
if  a  merchant  figned  a  note^  promifing  to  pay  to  J.  S.  or 
order,  t5V.  that  he  became  bound  by  the  cuftom  to  pay, 
C5V.  And  ^.  Clerley  would  have  diilinguiflicd  this  from 
the  foregoing  cafe,  being  laid  as  a  fpecial  cuftom  in  LoH" 
^Mf,  and  that  confefied  by  the  judgment'by  nil  didt.  &d  ^<^^  3^4*  Aim 
fer  H9it  C.  J.  This  cuftom  to  oblige  one  to  pay  by  note  '^^' 
without  confideration  is  void  and  againft  law.  Ex  nudo 
ffi8§  mn  oritur  aRio.    The  judgment  was  reverfed* 

14.     Eaft  verfus  Effington.  [  ^3^3 

[Mich.  I  Ann.  ^.  R.     z  Ld.  Rayn.  810.  S.  C.  ^nodvide.] 

INDORSEE  declared  on  a  bill  of  exchange  againft  ';•'•  ««•  !«  ^ 
^  the  drawer,  and  the  biU  was,  Pray,  pay  this  myjirj  bill  t;^^^^  ^^^^.^ 
tfixcban^e^  my  fecond  and  third  not  being  paid;  and  the  in-  averment^  that 
dorfement  was  fet  out  in  this  manner,  that  the  drawer  //»-  ^f^***"**  *^ 
dorfavit  fuper  biiam  itlnm,  content,  billm  ilUus  folvend.  to  the  ^^^  ^^^^  ^jf^ 
plaintiff,  without  (liewing  that  it  was  fubfcribed.     On  mn  verdia.  3  Sal^ 
tijfumplit  and  verdidl  pro  quer.  it  was  objefted  in  arreft  of  ^'  ^*  ^«  Vi. 
judgment,  tha^  there  was  no  averment  that  the  fecond  and      '   ^ 
third  bill  was  not  puid,  which  is  a  condition  precedent : 
Scd  f ion  allocatur f     Ef  per  Cur.  That  muit  be  intended,  for  i  Vent.  10$, 
the  plaintiff  could  not  otherwife  have  had  a  vcrdift:  and  »7»44»'5»- 
for  the  fame  rcafon  alfo,  the  indorfement,  which  was  like-  \  ^l]  ^^\ 
rife  excepted  agajnft  as  fet  forth  in  the  declaration,  was  i  Mod.  14.  Far. 
held  good,  being  aided  by  the  vcrdid  \  the  Court  com-  *7-    Foft  565. 
paring  it  to  an  a£kion  qi  debf,  by  an  affignee  of  a  rever- 
sion, without  (hewing  an  attornment,  which  on  non  debet 
is  aided  by  yerdi£t )  for  if  the  indorfement  be  neceff^ry  to 
transfer  thp  bill,  fo  is  the  attornment  to  pafs  the  reverlion, 
£rgp^  as  the  attornment  fliall  be  fupplied  by  the  jury's 
finding  dcbet^  fo  Qiall  the  indorfc^ment  bv  their  finding  of" 
ptmpfit  (fl). 

(«)  ^.  onjudgmrntbydefaalt.  that  Chet/emoM,  Carib.  509.  And  6n  de« 
an  averment  that  fecond  and  third  were  murrer  to  the  replication;  ^^Si^* 
Dpt  paid,  was  not  material ;  SUuJU  v.    Jlefe  v.  Kum,  5/r.  214* 
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X5»    Lucas  verfus  Haynes« 
[Paf.  a  Aiuu  B.  R.    i  Ld.  Raym.  871.  S.  C] 

ladorioneBt  of    |  N  ttovcr  for  abiQ  of  exchange^  the  cafe  upon  eridence 

?*  ""*  **^[?L       ^"^^  ^^^  ^  plaintiff  had  a  biU  of  exchange  drawa 

thTp^Sp^!/     "pon  the  defendant,  and  fcnt  it  by  %  S«  to  the  defendant 

to  get  it  accepted.     J.  S.  left  it  wim  the  defendant ;  and 

afterwards  die  bill  being  loft,  the  plaintiff  brought  trover 

for  it,  and  7.  8.  was  now  the  plaintiff's  witneft  for  this 

matter;  apdbeeaofe  the  plaintiff  had  indorfed  the  bill,  it 

Aacc  126,         ^"^^  objeded  that  ^.  S.  could  not  be  a  witnefs  ;  and  this 

point  being  faved,  the  Court  were  all  of  opinion,  that  the 

bare  indorfement,  witboitt  other  words  purporting  an  a(- 

fignment,  does  not  work  an  alteration  of  the  property ; 

for  it  may  ftill  be  filled  up,  either  with  a  receipt  or  an  a(« 

fignment,  and  confequently  J.  S.  is  a  good  witnefs. 

x6.     Butler  verfiis  Crips* 

[Trin.  2  Ann.  B.  R.] 

Bill  MtiMeto      jD  ^^  ^^^  ^  J*  ^^J  to  me  cr  my  order  fo  mueh^  if  a 
ae  or  order.  bill  of  exchange,  if  accepted,  and  this  is  the  only 

6Mod.s9.S.C.  ^irgy  to  make  a  bill  of  exchange  without  the  intervention 
SrVlJi^of^tlOrdperfon, 
Hole  119. 

SoMod.aS6. 

r  j^j  1  17,     Borough  ^nrjiu  Perkins, 

[Midu  a  Ann.  'B.  R.     a  Ld,  Raym.  ^92.  S.  C.  by  the  name 
of  Brough  and  Parkings.] 

In  dcciariaff  vp-  pRROR  ofa  judgment  in  C  A  in  cafe  on  an  inlan<t 

00  inland  biiit     ^  bill  of  exchange  brought  againft  the  drawer,  and  judg- 

aaiinfttbedraw.  xM:tX  for  the  plaintiff  by  nil  diat.     Mr.  Raymond  for  the 
cr*  MOCeft  n€M       \  •     •**»  •  ■«       ■■!  i       «> 

Boc  bi  Tec  forth,  pl^untiff  w  error  urged,  that  it  doth  not  appear  by  the  de« 

1  w.  ftap.  17.    claration  that  the  bill  was  protefted,  and  fince  the  ftatute 
SMo4.SQ.S.a  Q  ^  10  IT.  3.  no  adibn  lies  againft  the  drawer  unlefs 

diere  be  a  proteft  made  as  that  a£%  requires,  and  this 
ought  to  appear  in  the  declaration  ;  for  at  common  law 
the  party  had  no  remedy  againft  the  drawer,  without  no* 

Holt  fir*  ^^^  ^^^  given  him  of  non-payment:  and  if  the  Itatute 
does  not  make  the  proteft  neceflary,  \\  does  nothing.    Mr. 

Ame  117.  J^arher  cmetra.  It  does  not  appear  the  bill  was  accepted  by 

under-writing,  without  which  it  is  not  within  the  ftatute, 

I  Lilt.  134.        and  without  it  a  proteft  cannot  be  made ;  for  a  proteft 

Mod.  Ca  xQ.     ^"^^  not  neceflary  at  common  law  in  cafe  of  inland  bills, 

as 
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as  It  was  in  cafe  of  foreign  bills  j  but  fuppofing  It  were 

within  the  ftatutey  yet  the  proteft  need  not  be  fet  forth 

in  the  declaration,  but  thii  is  to  be  confidered  at  the  trial ; 

for  if  the  drawer  receive  damage  for  want  of  a  proteft,  and 

the  damage  amounted  to  the  value,  it  is  a  total  difcharge ; 

if  kfs,  yet  for  fo  much.    Holt  C.  J.  In  inland  as  well  as  Wod.  Cafc?  So, 

foreign  bills  of  exchange,  the  perfon  to  whom  it  b  pay-  Brough  verf. 

able  muft  give  convenient  notice  of  non-payment  to  the  PnJdns. 

drawer ;  for  if  by  his  delay  the  drawer  receive  prejudice, 

the  plaintiff  fliall  recover :  A  proteft  on  a  foreign  bill  was  P^ot^ft  w.-s  not 

part  of  its  conftitution  («)}  on  inland  bills,  a  proteft  is  ne-  "har*?e'he  draw- 

ceiTary  by  this  ftatute,  but  was  not  at  common  lawj  but  er  oHnia^nd'tuu 

the  (tatute  does  not  take  away  the  plaintiff's  afiion  for  at  coaunon  hw. 

want  of  a  proteft,  nor  does  it  make  fuch  want  a  bar  to  the 

plaintiff's  zdtxon :  but  this  ftatute  feems  only,  in  cafe  there 

be  no  proteft,  to  deprive  the  plaintiff  of  damages  or  in-  Vi.str.  910. 

tereft,  and  to  give  the  drawer  a  remedy  againft  him  for 

damages  if  he  makes  no  proteft.     ^uod  rowel  cmajjiu 

and  that  a  proteft  was  never  fet  forth  in  any  declaration 

fince  the  ftatute. 

{m)  R.  that  the  proteft  of  a  foreign  713.    But  the  oroiflion  can  only  be 

Kn  muft  be  proved ;  5  7*.  Jl,  239.     It  taken  advantage  of  upon  general  dc« 

ovght  to  be   Dated;  Bailey  683;  or  murrer ;  Salomons  and  Sfavelj,  Doug^ 

Sktwn  not  to  be  neceffary ;  z  T,  R,  683.  3d  edit,  note  f  144. 


18.     Buckley  veyfus  CambelL 

[HU!.  7  Ann.  B.R.] 


TH  E  plaintiff  declared  upon  a  bill  of  exchange  drawn  UfaiKc ;  the 
at  Amjlerdam,  payable  at  London  at  two  ufances,  and  ^^^^^^^^^  *** 
did  not  fliew  what  the  two  ufances  were  ;  and  judgment 
was  given  pro  drf.  for  the  Court  could  not  take  notice  of 
foreign  ufances  which  varied,  being  longer  in  one  place 
than  another  (a). 

(tf)  Mr.  Batle^f  in  his  Treatife  on  fentcd  on  the  day  it  became  payable , 

Bills  of  £xchan?e>  page  59,  makes  a  the  omiffion  is  only  fatal  on  dcxnurrcr; 

ftere  od  this  point,  where  there  is  an  3  Ke^,  645. 
ejtprefi  avef  ment  that  the  bill  was  pre- 

19.  Hill  &  al,  verfus  Lewis.  [  ^ 3^  ] 

[^If  Taffell  and  Lee  v.  Lewis,  i  Ld.  Raym.  743/w  not  S.  C  ] 

A  CTI  ON  upon  the  cafe  for  170/.  10  x.  The  plain-  h.  indo.fcd  rwo 
'**'  tiff  declared  feveral  ways,  viz.  ift,  Upon  two  bills  of  notesin  la  :sf.*j- 
tichangc  againft  the  indorfcr.     2Jly,  Upon  Timuiuatiis,  and  ic'roic  .c-* 

3dly, 
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celpt  th«  inwer  jdJy^  Afi  indebitatus  affum^t  for  money  laid  out  for  the 

Whi^hcr^nn.  "f"^  ^f  *^  defendant.     Upon  mn  ajfumj^t  pleaded,  the 

dorie.  could  be    Cafe  upon  cvidcncc  was,  Aloor  a  goidlmith  fubfcribed  two 

charged?  Nbd.  notc«  payable  to  the  defendant;  the  defendant  on  the  19th 

4*0? sVc.  Holt  ^f  OBober  indorfcs  thefe  two  notes,  and  gives  them  and 

ii'u    See         eight  others  to  one  Zouch^  to  whom  he  was  indebted: 

*  ^<^-  >^7.      Zouch^  the  19th  of  OBoberj  betwiit  the  hours  of  eleven 

CwLyns  57^^*    ^^^  twelve,  brought  thcfe  notes  to  the  plaintiffs,  bciog 

goldfmiths,  and  they  accepted  them^  and  gave  to  Zotub 

other  bills,  and  fomt  money ;  and  afterwards,  ilie  fame 

day,  the  plaintiffs  received  money  upon  other  bilis  of  the 

faid  Moor^  and  might  have  had  the  money  due  upon  thefe 

two  bills,  if  they  had  been  demanded ;  but  in  the  night 

following,  about  midnight,  Moor  broke  and  ran  away; 

and  whether  the  plaintiffs  or  indorfcr  {hould  lofe  this 

170/.  10/.  was  the  quefticn. 

And  the  firft  qucflion  was.  Whether  the  acceptance  of 
thefe  bills  in  fatisfaftion  for  fo  much  money,  be  a  good 
difcharge  of  the  iiidorfer?    And    Holt  C.  J.  held,   that 
goldfmiths  bills  were  governed  by  the  fame  laws  and  caf- 
toms  as  other  bills  of  exchange ;  and  every  indorfement  ia 
a  new  bill|  apd  fo  long  as  a  bill  is  in  agitation,  and  fuch 
indorfements  are  madiip,  all  the  indorfcrs  and  every  of 
t^ft  pi.  10.       them  arc  liable  as  a  new  drawer.     Tliat  by  the  law  gene- 
pyroftomthe     ^^jj      ^         indorfcr  is  always  liable  as  the  firft  drawer, 
jiibie  in  default   and  Cannot  be  dil charged  without  an  adtual  payment,  and 
«»r  the  fjrrt         15,  pot  difchsr^cd  by  tha  acceptance  of  the  bill  by  the  in- 
fST?'  '  ^*^    dorfee  ;  but  by  the  cultom  this  is  reftraincd,  viz.  the  ac- 
ceptance is  intended  to  be  upon  this  agreement,  fc^  That 
tlie  indorfee  will  receive  it  of  the  firft  drawer  (a),  if  he 
can,  and  if  he  cannot,  then  that  the  indorfcr  will  anfwcr 
it  i  as  if  the  firft  drawer  be  infolvent  at  the  time  of  the  in- 
dorfement, or  upon  demand  refufcs  to  pay  it,  or  cannot 
Ante  ^xS,  TiS,  be  found.     And  the  indorfcr  is  not  dif^harged  without  ao- 
Pot  X33»  ^^^'    tual  payment,  until  there  is  fome  negleci  or  default  in  the 
indorfee,  as  if  he  does  not  endeavour  to  receive  it  in  con^ 
veinent  time,  and  then  the  firft  drawer  becomes  infolvent. 
Indorfee  roiift  Thc  fecond  point  was.  What  ftiall  be  thought  conve- 

havc  coii%cnicnt  ^icnt  time  to  endeavour  to  receive  fuch  bill  ?  Et  per  Hob 
ii.  C.  J.  In  cafe  of  foreign  billsj  he  upon  whom  it  is  drawn 

hath  three  days  to  pay  it,  and  the  indorfee  of  fuch  foreign 
bill  need  not  demand  payment  until  the  faid  three  days  be 
expired  ;  and  if  he  upon  whpm  the  bill  is  drawn  become 
infolvent  in  the  faid  time,  the  indorfer  is  chargeable,  and 
after  the  three  days  the  indorfee  may  proteft  it ;  and  it 
fecms  the  fame  time  ought  to  be  allowed  for  inland  bills, 
[  133  ]        though  it  was  urged  that  for  foreign  bills  a  longer  time 

(a)  Fide  note  to  Anon.  p.  126.  fL  6. 

wis 
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Was  required,  in  refpefE  the  drawee  was  to  receive  advice 
from  the  drawer  (a). 

And  the  Chief  Juftic^,  in  his  direflion  to  the  jury,  faid,  Convenient  timt 
That  what  (hould  be  thought  convenient  time,  ought  to  15,* "fagco* '^ 
he  according  to  the  ufage  among  trader^  in  fuch  cafes,  and  tr^uers,  and  cir« 
upon  all  the  circumftances.     That  the  plaintiffs  had  ten  cumftancesof 
bills  delivered  to  them  together;  and  that  perhaps  they  P*^*^"*' 
had  other  aflairs  that  hindered  them  from  going  prefently 
to  receive  thefe  two  bills,  and  that  they  received  two  other 
bills  the  fame  day.     The  Chief  Jufticc  left  it  to  the  jury  to 
confider,  whether  the  time  in  this  cafe  were  convenient 
tittle  or  not  {h) :  And  if  the  plaintiff  had  convenient  time 
to  receive  his  money,  then  to  find  for  the  defendant,  other- 
%ifc  for  the  plaintiff    And  they  upon  confideration  found 
for  the  plaintiff ;  upon  which  the  plaintiff  praved  to  take 
the  verdi£l  upon  the  indtbitatus  ajjumpftt.     £t  per  Chief 


[a)  Days  of  grace  arc  allowed  on 
inland  bills.  R,  that  they  are  allowed 
00  promiiFory  notes  \  j^T.  R  148.  If 
the  third  day  is  a  day  of  public  red, 
the  bill  is  payable  on  the  fecond  ; 
Ld.  Raym,  743. 

{6)  The  following  note  upon  this 
fabjc^  is  extraded  from  Mr.  Baile/^s 
Treatife  on  fiills,  p.  32. 

••  What  (hall  be  confidered  as  rea- 
fonable  time  (1)  is  matter  of  law,  and 
will  depend  upon  the  occafion  upon 
which  the  bill  or  note  was  eiven. 

•*  Thus  upon  fuch  a  bill  or  note 
given  for  ca(h,  by  aperfon  who  makes 
toe  profit  by  the  money  on  fuch  bills 
or  notes  a  fource  of  his  livelihood,  it 
is  difficult  to  fay  what  length  of  time 
it  to  be  coniidered  unreafonable ;  while 
upon  fuch  biih  or  notes  given  by 
way  of  payment,  or  paid  into  a 
banker's  any  time  beyond  that  which 
the  common  courfc  of  bufiuefs  war- 
rants (2},  is. 

••  Upon  a  bill  or  note  of  this  kind, 
given  by  way  of  payment,  the  courfe 
of  bofinefs  feemed  formerly  to  be  to 
allow  the  perfon  to  keep  it,  if  it  was 
payable  ^    the  place  where  it   was 

(1)  Appleton  T.  Swcetapple,  B.  R.  M.  2^  G.  3.     Append  to  Bailey,  No.  6. 

(a)  Vi    Str.   416.  (3)    Vi.  Fletcher  v.  Sandys,  Str.  1*48.     Ward  ▼•  Evans,  Ld. 

Kiym.  928.  (2  Salic.  44-2.)  Mu)re  v.  Vvarrcn,  Sir.  415.  Turoer  ▼•  Mead,  Str.  416. 
Hotrev.  Da  CoAa,  Str.  910.  (4)  Vi.  Manwaring  v.  Harrifon,  Str.  508*    £.  I.Comp. 

t.  Chicly,  S:r.  1175.  (5)  Rill  v.  Lewis,  fopra.  (6)  E,  I.  Comp.  v.  Chitty,  Str. 

1175-  (7)  Applctont.  Swcccappic,  Appendix  to  Baliey,  No.  6*  (8)  Haokey  ▼• 

Tr«cauo,  6U  I. 

Jufticc, 


given,  until  the  (3)  morning  of  the 
next  day  of  bufinefs  after  its  receipt, 
and  till  the  next  poft  if  payable  elfe- 
where  (4),  but  not  longer. 

"  Thuj,  upon  a  note  of  this  kind, 
payable  in  LondoM,  and  given  there  in 
the  morning,  a  prefentment  the  next 
morning  was  held  fufficicntly  ear- 
^y  (5)  »  ^^^  prefentment  of  a  fimilar 
note  given  in  Leaden  at  half  pad  eleven 
on  the  Monday,  at  t>\o  on  the  Tuefday, 
too  late  (6). 

**  But  in  a  very  modern  cafe,  de- 
ferring the  prefentment  of  a  fimilar  note 
given  in  London  at  one,  until  the  next 
morning,  was  held  unreafonable  (7). 

••  And  in  all  cafes  the  prefentment 
ought,  it  (hould  feem,  to  be  made  the 
^t^  time  the  holder  goes  or  fends 
upon  bufinefs  to  the  perfon  who  is 
to  make  the  payment. 

"  A  bill  or  note  of  this  kind,  given 
by  way  of  payment  to  a  banker,  muft 
be  prcfented  by  him  as  foon  as  if  it 
had  been  paid  into  his  houfe  by  a  cuf. 
tomer ;  which,  if  payable  at  the  place 
where  the  banker  lives,  muft  be  the  next 
time  his  clerk  goes  his  rounds  (8)/' 
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Verdia  may  be .  JaflScc,  Tou  Cannot  take  the  vcrdift  upon  any  part  of  the 
wrtpf^the  de-    declaration  but  that  to  which  evidence  was  given,  and  here 
ciaratioo,  to       it  Will  bc  good,  if  found  upon  the  bills  of  exchange  ;  but 
vrhich  the  evi-    jf  f}^^  evidence  be  applicable  to  any  other  part  of  the  de- 
cl^  *'  *^^^"     claration,  you  may  take  it  upon  any  fuch  part  to  which 
the  evidence  is  applicable.     And  becaufe  Zcuci  had  fworn 
that  he  received  the  benefit  of,  and  had  been  fatisfied  with 
the  bill  he  took  of  the  plaintiff,  by  which  the  defendant 
was  difcharged  againft  Zcuci^  the  verdid  was  taken  upon 
the  indeUtatus  affum^t  for  money  laid  out  for  the  defend- 
ant's ufe  \  and  it  feeineth  the  indorfement  by  the  defend* 
ant  to  the  plamtiff  was  good  evidence  of  a  requeft  to  pay 
the  faid  money  to  Zouch,    Now  exception  was  taken  that 
one  bill  was  payable  to  the  defendant  only,  without  the 
words,  or  his  ordevy  and  therefore  not  affignable  by  the 
indorfement ;  and  the  Chief  Juftice  did  agree  that  the  in- 
dorfement of  this  bill  did  not  make  him  that  drew  the  bill 
/ate  TIC.  Af.  chargeable  to  the  indorfee;  for  the  words,  or  to  bis  order, 
fignmentofooce  givc  authority  to  the  plaintiff  to  aflSgn  it  by  indorfement  ^ 
not  payable  to      ^nd  it  is  an  agreement  by  the  firft  drawer  that  he  would 
tJtTndor(?r«K>t  anf^c^  ^^  ^o  ^^^  aflignee :  But  the  indorfement  of  a  bill 
Che  drtwcr.         whieh  has  not  the  words,  or  to  bis  ordir^  is  good,  or  of 
the  fame  eflfedl  betwixt  the  indorfer  and  the  indorfee,  to 
make  the  indorfer  chargeable  to  the  indorfee  [a). 

{a)  Vide  Bailey  \  7. 


2o»     Harry  verjiis  Perrlt. 

[Trin.  9  Ann.  B.  R.] 

Indorfer  charges    ACTION  ona  promiffory  note  againft  the  fecond  in- 

hi^finthe      ^^  dorfer,  and  the  plaintiff  declared  without  an  aver- 

the<iiSI^"*A^w  ™^^»  ^^*'  *^  money  was  demanded  of  the  drawer,  or 

ai6,  pL  6.         the  firft  indorfer.     And  this  was  held  good  upon  motion 

in  arrcft  of  judgment ;  for  the  indorfer  charges  himfelf  in 

the   fame  manner  as  if  he  had  originally  drawn   the 

bill  (*). 

(i)  Fi.  accord.  Bromley  v.  Frazir,      Atk.  281,     Heylin  v.  Adamfin,  2  Bar. 
I  Strange  441.     Lake  v.  Hayes,  ift      669. 
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IDiOjopfif,  2ltct)btaop0,  &c. 


Bifliop  of  St.  David^s  verfus  Lucy, 

[Paf.  II  W.  3.  B.  R.     1  Ld.  Raym.  447,  539.  S.  C] 

'TP  H  E  Bifliop  of  St.  Dav!(Ps  was  fucd  in  a  court  held  at  i*  Mod.  238. 
^     Lambitb,  before  the  ArchbiOiop  of  Canterbury  him-  ^""^  'biAo''"* 
felf  in  perfon,  for  fimony,  and  feveral  other  offences;  and  cited  before  the 
now  he  moved  for  a  prohibition  ;  and  the  fuggeftion  was,  »rchbifljop  in 
that  he  wa$  cited  to  Lambeth,  and  not  to  the  Arches,  and  S^'^'^J^od'caTs*, 
aMb  that  he  was  cited  before  the  archbifhop  himfelf,  and  uL  160.  Fw. ' 
ifot  before  his  vicar-general,  and  the  proceeding  againft  S^- 
him  was  in  order  to  a  deprivation.     Et  per  Curiam, 

I  ft,  The  archbifliop  hath  a  provincial  power  over  all  the  Biftop  mty 
Ufhops  of  his  province,  and  may  hold  his  court  where  he  irlfy^iwme- 
pleafes ;  and  Jie  may  convene  before  himfelf,  and  fit  judge  rai. 
nimfdf ;  and  fo  may  any  other  bifhop ;  for  the  power  of 
a  chancellor  or  vicar  general  is  only  delegated  in  cafe  of 
the  biOiop. 

2dly,  The  Court  held,  that  the  fpiritual  court  might  Bi/hop  mty  be 
proceed  to  punifh  him  for  any  ofience  done  againft  the  ^^"'jlJ^*"  ^* 
duty  of  his  office  as  biftop,  and  as  it  relates  to  that :  for  'J^riVJ* ^any 
tcckfiaftlcal  perfons  are  fubje£t  to  the  canons  %  thofe  of  ofience  againft 
1640  have  been  queftioned,  but  no  doubt  was  ever  made  ^^^^^ 
as  to  thofe  of  1603.     And  as  the  clergy  are  under  difler- 
ent  rules  and  duties,  it  is  but  reafonable  that  if  an  eccle-  Rep.  Br.  tosp. 
fiaftical  perfon  ofiend  in  his  ecclefiaftical  duty,  he  (hould  ^^^  S34- 
be  puniftabte  for  it  in  the  ecclefiaftical  court,  efpecially 
if  it  be  in  a  matter  for  which  he  is  not  puniihable  at  com- 
inon  law ;  and  it  is  but  fit  the  clergy  ftould  have  a  power 
to  purge  their  own  body  from  fcandalous  members.  Ca^un  5  Co.  6. 
irf%  cafe  was  remarkable,  for  he  was  deprived  for  preach** 
iflg  againft  the  common  prayer ;  and  yet  being  the  firft 
InftanCe,  there  was  another  puniftment  appointed  by  the 
ftatute.     Fide  21  £.  3.  r.  4.    2  Injl.  586.    The  ecclefiaf-  Ecckfiafticai 
tical  court  may  punifh  any  ecclefiaftical  officer  for  extor-  court  majr  pu' 
tion.     They  may  punift  for  forging  of  orders,  vide  Keb.  "j^*ce^5?*^j[. 
39.     They  may  punift  perjury  committed  in  a  fpiritual  mittcd*inanec- 
court,  and  a  fpiritual  matter,  as  /natrimonyj  not  in  a  defiafticai  courts 
temporal  matter,  as  in  contnifts,  (but  this  is  not  fettled,  °'  «»«•'• 
fer  Holt,)  vide  3  Cro.  788.   Simony  is  determinable  in  th« 
(piritoal  court,  and  not  here ;  for  it  was  not  fuppofed  at 

common 
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common  law,  which  is  the  reafon  there  M'erc  no  d2m7tge§ 
in  a  quare  impedit.  Vide  4  Co.  49.  b.  3  Ififi,  204,  Bifhojp^ 
deprived  for  dilapidations. 

A  prohibition  being  denied^  the  archbi(ho(^.  went  on 
and  gave  ftntencp  6f  deprivation  sfgainft  the  bi{h6p  of  St* 
David's  :  Upon  this  the  bilhop  of  St,  David*s  appealed  to 
UUb. iiW.s-  the  delegates;  and  in  Mid.  11  W.  3.  fuggefting  that  by 
the  common  law  the  archbittiop  alone  could  not  deprive  a 
bi(hop,  and  that  the  delegates  refufed  to  admit  his  allega- 
tions, "he  moved  for  a  prohibition^  urging,  that  all  bi(hop9 
Urcre  barons,  and  inter  fe  peers.  Et  quod  par  in  parent  int'* 
perium  non  habet.  And  that  though  a  bifhop  may  be  ccn- 
fured,  yet  he  cannot  be  deprived  by  an  archbifhop,  becaufe 
their  temporalties,  which  are  prote&ed  by  common  law» 
are  concerned  ;  vide  14  J?  3.  r.  3.  But  it  ought  to  be 
done  bv  convocation,  [which  Holt  C.  J.  (aid  iwras  a  new 
fancy  or  lyix  Batlhohmew  Sl>6^n^n,}  or  by  tlie  ecciefiadicai 
CommiiCon. 

Hereupon  Holt  C.  J.  and  the  reft  held,  an  archbifhop 
had  power  over  his  fuffragans,  and  might  deprive  them  ; 
BiAopi  are  pares  that  oifliops  are  co-ordinatc,  or  pares  Jure  divino,  but  not 
juie  divino,  not  jt4re  humano,  othcrwife  their  inflitution  would  be  to  nd 
^^'^'  end.     That  their  peerage  is  by  reafon  of  their  barony  j 

that  feveral  abbots  fat  in  the  Houfe  of  Lerds  in  former 
times,  and  it  might  as  well  be  pretended  that  they  were 
therefore  exempt  from  the  bifhop  and  could  not  be  de- 
ilrchbifk<vp  has  privcd.  That  by  the  common  law  the  archbidiop  has  a 
? "^f'^JT*''^'^**  metropolitical  jurifdiflionj  and  that  archbiihops  arc  over 
irSioiIa  by°com-  Wfhops,  as  well  as  bifiiops  are  over  the  other  clergy  ;  that 
monUwi  his  power  was  ufurped  upon  and  diminifhcd  by  the  pope^ 

but  redored  to  its  extent  st  common  law  bv  the  ftatutc  ot 
Ufurped  by  the    //,  g,     Xhat  by  allowing  his  power  to  vifit,  ail  is  admit- 
Swrd' by"  h'e^fta.  ^^^^  *  ^^^  ^^  ^^^'  ^^Y  v*^*'  ^^J  deprive  ds  wclI  as  cenfure, 
tuteof  H.8.  He  thefe  being  but  fevefal  degrees  of  ecclefiafticalpunifhmenti 
•**""". y»fi^     ^nd  by  the  26  i/.,  8.  and  the  i  Eliz.  c.  1.  the  only  power 
caA    prive.        giye^  to  the  ecclefiallical  commiflioners  was  to  vifit  with- 
out a  word  of  deprivation  ^  yet  they  were  always  allowed 
a  power  to  deprive.     From  the  time  of  H.  2.  till  H»  8. 
there  hardly  is  an  inflance  of  the  deprivation  of  a  bifliop. 
And  it  is  true,  that  before  the  17  Car.  I.  c.  ii.  confirm- 
edby  13  Car.  2,  c.  12.  which  takes  away  the  court  of  high 
commiifion  inftituted  by  i  £iiz.  thofe  deprivations  that 
are  of  bifhops,  arc  by  the  court  of  ecclcfiaftical  commit 
fioners ;  yet  the  reafon  of  that  was  only  becaufe  it  was  thd 
cafier  and  flioiter  way.     That  it  is  not  to  be  qucftioned 
but  a  bi(hop  may  be  deprived,  vide  1 1  Co,  49.  he  may  b^ 
Upoiii(rue,wbc-  deprived  for  dilapidations.   And  it  is  as  plain  that  the  law 
ther  parfon  be     takes  notice  of  no  other  power  that  regularly  can  deprive 
»Sft  wl'te^Vhe  ^^^  5  for  ^f  i^^^  ^^  whether  a  parfon  be  deprived  or  not, 
biihop  3  whether  the  Court  muft  write  to  the  bifhop  j  and  if  iflue  be  whe- 
ther 


theV  a  bifiiop  be  deprived  or  not,  this  Court  muft  write  16  WfhopbcdepriT- 
his  archbilhop  to  certify ;  and  to  what  purpol'e  (hould  the  Jfi^p,'^**^' 
!23  /f.  8.  c.  9.  againit  citing  out  of  the  diocefe,  fave  the 
power  of  the  archbifhop  over  his  bi(hopS|  if  he  had  no 
power :  vide  to  the  fame  purpofe  29  Can  2.  ^*  9*  13  Car.  2.        f  t  ^96  1 
c.  1 1.- The  prohibition  was  deniedi  and  ordered  that  the      .  *:       ..y 
iuggeftion  be  entered  on  record,  that  the  Court  might  en-  tion  cannot  ^  * 
tcr  their  reafons  of  denial.     Et  per  Holt  C.  J.  If  it  bt  in*  ^oved  for,  tiU 
Cftcd  on,  a  prohibition  cannot  be  moved  for  till  the  fug-  ^*o*^"^* 
geftion  be  entered  on  a  roll.     Afterwards  Ho/t  C.  J.  faid, 
that  the  biihop  of  St.  DaviiPB  moved  the  Houfe  of  Lords 
for  a  writ  of  error  upon  this  denial  of  a  prohibition,  and 
it  was  there  held  no  writ  of  error  lay. 

**  Biflioprics  in  England  were  anciently  donative  by  Anciently  bl* 
^«  the  king,  and  with  good  reafon^  for  the  king  was  pa-  J"*?":^^'  'T^'V 
••  tron  ;  he  endowed  them  with  their  lands  and  baronies,  kinj"'*  ^ 
^  and  then  the  ceremony  was  inveftiture  fier  annulum  ^  conferred  by  in* 
•*  iaculum,  the  one  a  fymbol  of  the  fpiritual  marriage  with  J^^ '***"*  ^^^ 
^  the  chureh,  the  6ther  of  the  paftoral  care  and  charge      '  ^^' 
^  over  Chrift's  flock.     After  many  fcufflcs  between  the 
^'  popes  and  kings  of  ^England,  it  was  fettled  at  laft  in 
«  king  Joints  time,  firft.  That  the  king  fliould  fuflSar  a 
*<  free  de£tion,  but  that  that  fliould  be  founded  on  his 
^«  conge  (ttjilf^.    And,  idly.  That  the  bifliop  fliould  not 
*<  have  his  temporalties  till  he  fwore  aUegiance  to  the 
*'  king;  but  that  confirmation  and  confecration  fliould 
*<  belong  unto  the  pope  ;  by  which  means  he  gained  in 
«<  cfRrft  the  difpofal  of  biflioprics,  till  25  H.  8.  which 
«<  takes  away  the  papal  ]urifdi£lion,  quod  vide.     Aften- 
*<  walKis,  by  the  I  £.  6.  c.  \.  all  biflioprics  were  made 
<<  don&tive  \  -bat  the  8  Etix.  c.  2.  has  reftored  the  ftatute 
*'  of  the  25  H.  8.  and  thereby  liath  made  them  elefiive 
*«  in  Englhnd;  but  in  Ireland  they  are  donative  by  letters , 
*<  patent  at  this  day.     Note^  By  the  council  of  Lateran^  i 
**  and  the  decrees  of  Alexander  3.,  no  man  was  to  take  a 
**  benefice  from  lay-hands,  per  W^ttlock^  Widdrington  69. 
"  b.  per  Doderidge,  That  the  original  letter  of  agreement 
*<  is  to  be  found  in  Matthew  Paris  and  Eadmerus.     Vide 
**  I  Jones  160.  Lat.  37,  233.  Palm,  457. 

<<  The  manner  of  making  a  bifliop,  as  well  in  cafe  of  Maimer  of  cmt* 
"  tranflation  as  new  creation,  is  thus:  When  a  bifliop  ?"*f??*'**^*^* 
*«  dies,  the  dean  and  chapter  certify  the  king  in  chancery,  "*  ^»»«'P* 
**  and  pray  his  licence  to  ele^  ;  upon  this  the  king  gives 
•*  his  conge  d'ejlire^  upon  which  they  elcft,  and  then  ccp- 
<<  tify  the  king,  archbifliop,  and  party ;  and  then  the  king 
*'  by  his  letters  patent  gives  his  royal  aflent,  and  com- 
^  mands  the  archbifliop  to  confirm  and  confecrate  him  \ 
*<  whereupon  the  archbifliop  exaifiines  the  eledion  an4 
^  the  party,  and  then  confirms  the  e1e£bion  and  confecr^ 
**  tion  himfelf.     This  is  the  manner  of  proceeding  in  crea* 
Vol.  L  N  *•  tioos^ 
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^  tions,  and  it  holds  Itkewife  in  cafe  of  trauilatlon,  fave 

<<  only  that  he  is  not  confecrated,  for  9  confecration  is  like 

**  an  ordination,  cbaraSer  indthiilif,  and  fuffices  for  even 

"  Sec  r  ycftis  too. 

CottfccTitionand  .    «  WhcD  a  biihop  IS  tranflatcd,  the  old  fee  is  not  void 

^  ri^'iin?      "  ^y  *^  clcSion,  till  that  eleaion  is  conHrmcd :  for 

makes  unmcr     *^  though  hc  bc  cledcd,  thc  king  may  not  confent,  nor  tbc 

prefermenrswHd.  <«  aichbifiiop  Confirm;    and  it  is* not  reafonable    thcf 

*  [  137  ]    ♦*  fliould  lofe  their  old  prefcntment  till  they  gain  the  new. 

"  I  Jonfs  162. 

<<  And  in  cafe  of  creation,  not  till  confecration.     Per 

•*  Doda-tdge ;  Widdrington  6,  b. 

Requrfites  to  "  As  there  are  four  things  required  to  complete  a  par- 

^na|>ieic  a  U-     u  fon,  fi,  prcfcntation,  iidmiflion,  inftitution,  and  indue- 

^^  M  tion ;  fo  there  are  four  things  analogically  requifite  in 

^<  a  making  of  a  bifhop ;  ele£lion,  which  refembles  prefen- 

<<  tation ;  confirmation,  which  refembles  admiffion ;  con-> 

<<  fecration,  which  refembles  inftitution;  and  inftalla^ 

^  tion  or  inthronization^  as  in  the  cafe  of  an  archhilhop^ 

^<  which  refembles  iiidu6Uon.      Pir  Doderidga    Wid^ 

^  drington  69.  4.  ^ 

Trannation  an-        **  Heretofore,  when  a  biihop  was  to  bc  tranflated,  there 

cicn'iy  wvs  by     ^'  was  no  clcdion,  for  the  rule  of  the  canon  law  was,  d§c^ 

pf>ftu!auon  to     ^^  tus  fioH  pfiUfi  tSgi ;.  and  becaufe  it  was  pretended  hc  was 

the  pope  ^  married  to  the  firft  cliurch,  which  manriage  could  not 

^*  be  diflblred  but  by  the  pope>  thereupon  petition  wat 

^<  made  to  the  pope,  and  upon  the  pope's  confent  the 

<^  party. was  tranflated ;  this  was  faid  to  be  by  poltuhh- 

•'  tion.     Fide  JViddr.  48.  b.     Stdper  Cur.  This  was  aa 

^<  ufurpation  and  againft  law,  and  reftrained  by  16  R.  2. 

V  and  9  //•  4.  />.  8.,  and  tranflations  are  ever  by  ele&ionj 

.<*  and  not  by  poftulation.     i  Jcnei  160." 


\.%^y: 
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fere^cli  ^'^  in  Zttim^  of  SDebt, 
covenant.  Cafe,  &c. 


1.     Coleman  ver/us  Shevmn^ 

^  [Mich.  I  W.  &  M.  B.  R.] 

'|1W  amfianii  the  plaintiff  declared,  that  the*  defendant  siio#i  79.  A. 
*  and  one  J.  S.  dcmifed  to  the  plaintiff  for  fcven  years,  ■"<*  B.   Dimi- 
knrtute  cujus  he  entered  and  was  poffeffed ;  and  the  dc-  Joint  cJv"nanut 
finidant  and  one  A.  hy  his  command,  entered  upon  the  to  the  intercft 
phuntiff;   and  that  neither  the  defendant  nor  the  faid  r^nt«J-    Co. 
7.  i.  had  or  ought  to  have  demifcd  the  premifes,  but  at  c^^Yi]'^^\  "*' 
die  time  of  the  detnife,  one  R>,  was  feized  in  fee ;  the  de-  Comb.  i6^ 
fimdant  pleaded  that  J.  S.  was  feized,  and  had  power  '  Ro"- Abr. 
and  right  to  demife,  abfque  hoc  that  R.  was  feized,  fafr.  Noy'86.     '** 
And  abfyue  hoc  that  the  defendant  entered  and  kept  him 
olit;  the  plaintiff  demurred.     £t  per  Cur.     ift.  There        [  I38  T 
being  no  exprefs  covenant,  the  aAion  is  founded  upon  the 
covenatit  in  law  implied  in  the  word  dimiferunt'^    and 
therefore  as  the  intereft  granted  by  that  word  is  joint,  fo  is 
the  covenant  imported  by  it :  And  then  the  action  as  to 
this  breach  of  their  being  not  feized  at  the  time  of  the  ?«bf ''^^"t^  Ja^ 
demife,  ought  to  have  been  againft  both  the  leffors,  and  where  p^ain'tiff"^ 
cannot  be  maintained  againft  the  defendant  alone :  But  as  •A't"*  f^'^'^i 
to  the  other  breach,  vi%.  That  the  defendant  and  one  A.  )'!^^^^^^*J^'^. 
entered,  the  a^ion  is  well  enough  brought  againft  him  vcrre  lereraiiy^ 
only  \  for  it  is  his  own  a£t,  and  in  conftru£tion  each  did 
demife,  and  it  is  a  feveral  covenant  as  to  their  own  a£ts 
fiibfequent.     adly.  The  Court  held,  that  as  the  plaintiff 
might  well  aflSgn  fevcral  breathes,  the  defendant  might  as 
well  purfue  and  traverfe  them;  but  judgment  was  given 
for  the  defendant,  becaufe  the  a£tion  was  not  againil  both 
the  leflbrsy  and  the  plea  was  good.    Vide  Show.  79.  Mejmt 
Cafe  {h). 

{a)  Kmght  v,  CtmhfU^t  %  Lord  217,    Innholdcrs  cafe,  i   Wilf.   28"!. 

i^^mfi..i349.    8  Af^.  230.    ^r.  j8l.  Simmons   v.   Langbome^    2   Wilf.    11. 

A  oreach  ailigned  in  cbe  wordsof  the  CortnL*allis  y,  Sofuery,   2  Burr,  772. 

covenant  is  gooci,    but  it  is  equall)^  Dujpild  v.  Scott ^  3  Term  Rep,   3-4. 

good  to  aflign  the  breach  in  words  Com.  Dig: PkaJetf  C.  45,  469  47*  4^* 
taotamottnt.   Vide  Fergttfim  v.  Cprmijh^         (b)  ride  Sir.  553,  1146. 
a  Bur.   1032.    Stiih  v.  Cloygit».  Str. 

Na 
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Meredith  vr//^/  AUeyn. 

[Paf.  J  W.  &  M.  B.  R.  Idtr.  Hill,  i  W,  Sl  M.  Rot.  20.] 

Cartb.  iM.        p\EBT  upoti  a  bottomree  bond;    defendant   craved 
^***J*^*'*"^"    *^  oyer^  and  the  condition  was,  that  if  fuch  a  (hip  re- 
of  cxcuie  SjT*'  turned  widiin  ten  weeks,  and  gave  an  account  of  the  pro- 
admiu  a  noo.      fits,  then,  ts^c.    Tlic  defendant  pleaded,  that  the  (hip  was 
SifnriffirSnot  *^'*'  *"^  ^*^  "^^  return ;  the  plaintiff  replied,  the  (hip  was 
•S'ipi  4  brtach     »*ot  loft,  */  Aflf  />rf//  quod  iftquiratur  per  patriatn.      The  de- 
in  hit  replica,     fcndant  demurred,  and  (hewed  for  caufe,  that  no  breach 
f*Sid  1^186*  ^^  affigned  in  the  replication  •,  Shower  argued  for  the  de- 
^90.  Hob!  19s)  fendant,  that  without  a  breach,  the  plaintiff  had  no  caufe 
107,135.  Yeiv.  of  a£lion,  and  the  condition,  by  craving  ojer^  is  become 
%%^t  llTitind!  P*"  °^  *^  record.     And  he  relied  upon  i  Sound.   102. 
102.    I  Show.   But  the  Court  gave  Judgment  in  this  cafe  for  the  plaintiff. 
148.  s.  c.       Et  per  Holt  C.  J.     In  all  cafes  (that  of  a  bond  to  perform 
FitlVjio,  w  ^"  award  excepted)  if  the  defendant  pleads  a  fpecialmat- 
Ydr.  25.  *      *  ter,  that  admits  and  excufes  a  non-performance,  the  plain- 
tiff need  only  anfwer  and  falGfy  the  fpecial  matter  al- 
leged ;  for  he  that  excufes  a  non-performance,  fuppofes 
it{a)  \  and  the  plaintiff  need  not  (hew  that  which  tne  de- 
fendant has  fuppofed  and  admitted  [h).     But  if  the  defend- 
ant pleads  a  performance  of  the  condition,  though  it  be 
not  well  pleaded,  the  plaintiff  in  his  replication  muft  (hew 
a  breach ;  for  then  he  has  not  a  caufe  of  adion  unlefs  he 
(hew  one.    The  reafon  of  that  cafe  of  the  award  is  (ingle ; 
it  is  becaufe,  though  an  award  be  made,  yet  it  may  be 
RMfon  <>f  **«     void  in  whole  or  in  part :  and  therefore  the  plaintiff  muft 
u'pbn1I^"to      "o^  onJy  fl^€^  *c  award,  that  the  Court  may  fee  that  tfierc 
iHrrfonn  award,    was  an  award,  but  mu(l  alfo  fet  forth  the  breach,  that  it 
Ydv.  24,x5,     may  appear  likewife  that  the  non-performance  was  of^ 
320.    I  Lev.     good  part  of  the  award,  and  not  of  a  void  part  thereof; 
54, 55.    3UV.  for  in  that  it  need  not  be  performed.     2  Cro*  .472»     Bur 
io'%  *  ^"^^^    *^  ^'^^  defendant  pleads  tion  fuhmfit^  and  fo  forces  the 
plaintiff  to  ifluc,  there  need  be  no  breach  fet  out.     i  Sid. 
290. 

(tf)  R,  ace,  Leckiy  v.  Darhy^  i  U,  Ram.  loil. 
(^)  R,  ace.  1  Ltv,  55.  Str.  z^-j. 


[  1 39  1  3-     Stagg  verfus  Hind. 

[Trin.  6  W.  «r  M.  B.  R.] 

Brevh,that3i.  jN  co^nattt  thc  plaintiff  dccbrcd,  Tliat  the  defendant 
d7d«r'*ft*'^^"  covenanted  to  pay  yearly,  during  tlic  p'aintirs.life,  at 
•near,  A:c.  well,  the  two  fcafts  of  Mickaelnias  and  Lady-day^  J,L  6f.  Sd.  By 

equal 
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fqaal  portions,  and  for  breach  affigncd,  that  2f»6s.id.  <»  ««>wai  dc- 
for  a  jc2r  2t  Lady^aj  laft,  was  arrcar  and  unpaid.     The"""'""'   ^^"^^ 
defendant  demurred,  and  objefled,  that  ic  does  not  ap-  ^* 
pear  when  the  money  became  due  $  for  it  might  be  behind 
and  unpaid  at  Lady-daj^  and  yet  might  become  due  at 
MlchoilmaSy  or  the  Lady^ay  before.      But  the  Court  held 
this  well  enough  upon  a  general  demurrer,  and  gave  judg- 
ment/rpfi^r. 


4.     Smith  verfus  Sharp. 
[Mich.  7  W.  3.  B.  R.] 

TxEBT  for  500/.  upon  articles  in  C.  B.  and  judgment  ^  Mod.  x?^ 
*^    by  nil  dicit.     A  writ  of  error  was  brought  in  £.  R,  ^*'""*J"  ^''or 
It  was  afligned  for  error,  that  whereas  the  defendant  was  hi$"*j3rigns.    ^ 
to  tender  a  gonveyance  to  the  plaintiiF,  his  heirs  or  afligns,  ^^-^^  ^^^^  ^c 
the  breach  affigned  was,  that  the  defendant  had  not  ten-  io^T,.^^^!'^ 
dered  a  conveyance  to  the  plaintiff,  and  fo  not  purfuant  to  Caics  b.  fC.  86. 
the  covenant  by  which  he  is  to  tender  to  the  plaintiff  or  S-  ^-  i^'vcrfity 
hisaffigns.     FUe  2  Cro.  249.  accord.     Scd  per  Cur.   Tlie  ^'^^n^.Hn'.a 
difference  is  between  doing  a  tiling  to  a  man  or  his  af-  to»  or  by  h.  ur 
iigns,  and  by  a  man  or  his  affigns ;  if  a  thing  be  to  be  t"  »^?««»^ 
done  bv  a  man  or  his  afligns,  the  breach  mud  be  in  the  \  Yi^l'Jj^]' 
disjun^ive,  that  it  was  not  done  by  him  or  his  afligns. 
But  where  a  thing  is  to  be  done  to  a  man  or  his  afligns,  it 
is  fufficient  to  afllgn  for  breach,  it  was  not  done  to  him  ; 
for  an  aflignment  fhould  be  intended  to  be  done  to  the  ^i  ^^r.  z%%. 
plaintiflF  himfelf,  and  if  he  aflign  his  intcreft,  then  to  the  ^"***  ^-  **•  '^4- 
alEgnee  \  and  if  he  did  aflign  over  his  intereft,  that  ought 
to  be  (hewed  on  the  other  fide.    Judgment  affirmed  (a). 

W  Cy/fv.Eilis,  I  Str.  ai8,    Co-  the  defendant  neglefted  to  do  fo  [with- 

"venant  that  the  defendant,  his  heirs  oat  adding  '<  his  afligns"]   held  well 

or  afligns,  (hould  yearly,  during  the  alleged* 
Urm«  pbiit  eight  trees,     preach  that 

5.     Farrow  verfits  Chevalier. 

[Trio.  II  VV.  3.  B.  R.     1  Ld  Raym,  47?.  S..  C-] 

^OFENANT  by  the  maftet  againfl:  his  fervant,  on  Covenant  not  to 
^  a  covenant  not  to  buy  or  fell  without  the  mailer's  j>uy  orfca  wi.h, 
leave  within  two  years ;  and  breach  afligned  tliat  he  had,  Breillat. r^l^^t  di- 
Jtiftrfis  diebus  i^  viciius,  between  fuch  a  day  and  fuch  a  verfis  dUe  jr.  & 


I  day  and 


day,  fold  to  H.  and  to  feveral  other  perfons  unknown^  vicibus.  ly'.nv::^ 

goods  to  the  value  of  100  /.     Ifluc  was  upon  this,  and  ver-  f]J^  *  j^J^*! 

OiSt  iot  the  plaintifi^^  and  moved  in  arreil  of  judgment,  ibldtoaiVii 

N  3  that 


1391:  TSttut^  in  aStanjes  of  Delt,  &c. 

fereni  other  per.  that  the  breach  was  uncertain  as  to  times  and  perfonts 

jToUiT^'s't:  <^»f"  ^J^^d^'^  ^  ^''-    3  Cra.  916.    2  Cr^.  567.  'iJ-r^  %i 

Divertity.  i  Uv.  9»  lo.  Sty.  420,  428.     j&  per  Holt  C.  J.   In  ddbt  on  a 

94.  cro.  Jac     bond  to  perform  covenants,  the  TcpJication  muft  flicw  a 

tyl'  i^^w^.  ccrtahi  breach ;  but  in  covenant  it  is  enough  to  affign  a 

13.    I  Mod.     general  breach.     And  this  b  certain  enough ;  for  it  is  fo 

176.  X  Jon.  1^5.  dcfcribcd,  that  if  another  a£lion  be  brought,  the  defendant 

*  f  140  J    may  plead  a  former  recovery  (or  the  fame  cauie,  and  aycr 

3  Mod.  69.  vi.  this  to  be  the  fame  felling.     Gtuld  J.  agreed  and  faid, 

U.lUjfm.  106.  rpjj^^  j^  ^^^^  f^^  ^  penalty  on  a  ftatutc,  it  is  not  enough 

to  aflign  a  breach  in  this  manner,  becaufe  every  oflfence 

entitles  to  a  diftin^  penalty  {a)  ;  but  here  the  a£^ion  being 

only  for  damages,  it  is  well  enough.     Judgment  pro  qucTm 

(«)  FUli  Ld.  Ra;^m.  581. 

6p     Harmon  verfus  Owden. 

[Mich.    12  YTil.  3.   B.  R.     i  Ld.  Raym.  620.    Conyns  8q. 
12  Mod.  431.  S.  C.J 

AiTumpfit  to  de-  /^  A  S  £,  foT  that  the  defendant,  in  confideration  of  20  /• 

livrr  corn  up-m     V-»  pn)mifed  to  deliver,  on  or  before  the  fifth  of  January^ 

ofy^^-r'l^.^tnw  twenty  quarters  of  corn  out  of  a  (hip  into  a  barge,  to  be 

abage,  to' be      brought  by  the  plaintiff,  to  receive  the  faid  corn,  and  af« 

brought  bv  he    f,gQs  {q^  brcach,  That  the  defendant  non  ieliberavtt  the 

thaThe  didTjit    f^id  twenty  quarters  fuptr  diffum  quintum  diem  Januarii^ 

deliver  upon  the  Defendant  pleaded  nm  aJjfumpfUy  and  verdi£l  for  the  plain^ 

^'^'''"hV*  ^*^*     '^  ^^*  moved  in  arreft  of  judgment,  that  the  defend-* 

"27.  s.  c. "'  '^^^  might  have  delivered  the  twenty  quarters  before  the 

fifth  of  January.     After  debate  it  was  held,j»rr  Holt  C.  J« 

upon  great  confideration,  id.  That  this  was  good  with^ 

out  the  verdid,  for  the  barge  was  to  be  brought  by  the 

plaintiff,  and  the  defendant  was  to  deliver  the  corn  into 

that  barge,  fo  there  mufl  be  a  concurrence  of  both  parties^ 

3^*91»        The  defendant  could  not  make  a  tender  to  oblige  the 

plaintiff  to  accept  before  the  hfl  day;  and  therefore  fincc 

the  hit  day  is  the  time  appointed,  when  the  one  is  obliged 

to  deliver,  and  the  other  to  accept,  it  fhall  not  be  pre* 

fumed,  that  the  plaintiff  was  there  before  the  time,  ready 

vide  1  Keb.       to  accept  the  com  with  his  barge.    Vide  3  Cro.  14,  73.  (a\. 

♦'*•  idly,  'rhat  it  was  clearly  helped  by  the  verdifit ;  becaufe 

if  there  had  been  an  aQual  delivery,  it  mij^ht  have  been 

given  in  evidence  upon  tion  affiimpfity  and  then  the  jury 

s  SiQnd.  350.     could  not  have  found  for  the  plaintiif  (^}.     Vide  i  &id*  JCv 

Cro.  Car.  497.     I  Saund.  ;:2B.     I  Vent.  1 19.     Judgment /r^  yw^, 

{a)    Vi.  Cro.  Jcc.  499.  //.  8.  Co.         {h)  Vk  Gilt.  €,B.  65.     BL  3J9. 
Lit.  202    Com.  Di.  Rem,  D.  7  3  cd.    ^/r.  ^g,\.  -      -; 

vol.  6.  pa.  221. 


OBreacfj  In  SiBioM  of  ^zbu  &c.  140 

N.  B.  As  to  the  ift  point,  Holt  C  J.  faid.  There  was 
no  occafioQ  to  deliver  hU  opinion  as  to  that,  fince  the  fe- 
cond  point  made  an  end  of  thb  cafe.  But  he  faid,  If 
(uch  a  cafe  did  happen,  he  believed,  he  would  not  be  po- 
(itive»  that  fuch  a  declaration  would  be  good;  fo  they 
ggye  no  abfolute  opinion  as  to  that. 


7.    Tompkins  verfus  PinccnU  F  14.1  1 

[Micb.  1  Ann.   2  h6i.  Raym.  819.  S.  C] 

T^  E  B  T  for  rent  5  the  plaintiff  declared  upon  a  demlft  Far  96.  s.  c. 
^^  made  the  25th  of  Augujl  11  W^.  3.  of  a  mefluage,  hu^  ^\  '^  *  •-^'*'  'V* 
henium  for  feven  years,  incipiend.a  24  die  Januarii^  reddin-  ^o?a!e  li.niui 
dum  quarterly  at  the  four  mod  u&ial  leaAs  in  the  year,^»  ^  ikm  mUmti. 
Michaelmas^  St.  Thomas^  Lady-dajy  and  Midfummer^  the  **""J'  '^*  ^"' 
rent  of  3/,  10  s.  per  annum  \  the  hrft  payment  to  be  made  ^"edacco"rdog 
at  Michaelmas  next;  and  (hews  that  14/.  de  redditu pra-  to  that,  ;nd  not 
diHo  pro  uno  anno  finitQ  24  Dtcembris  anno  13  7^.  3.  aretro  ^^^^  kai>'n<lwa. 
Juerunt^  t5*r.     Undi  aRio^  ts^c.     The  defendant  demurred. 
Mr.  Mompejpm  took  this  exception  to  the  declaration,  that 
there  is  no  year  ending  the  24th  of  December^  but  it  ends 
at  St.  Thomases  day,  according  to  the  reddendum,  which  is 
the  2l{k  of  December  s  quod  Curia  concefflt ;  for  where  fpc- 
cialdays  of  payment  are  limited  by  thcredA^ndum,  the  rent 
muft  be  computed  according  to  the  redden  Aim,  and  not  ac-> 
cording  to  the  habendum  /  and  the  computation  of  die  rentj 
according  to  the  habettdum^  is  only  where  the  reddendum  is 
gencnlifcilicety  yielding  and  paying  quarterly  fo  much 
rent  i  upon  whicn  the  plaintiff  prayed  leave  to  difcoutiuue» 
and  had  it. 


he 


8.     Vivian  v^rfus  Campion. 
[Paich.  4  Ann.  B.  R.     a  L^.  Raym.  11 25.  S.  C] 

^T^HE  plaintiff  as  heir  declared^  That  hisanceftor^  HcTufligns 
*    indenturam  fuam^  cuius  alteram  partem  Jigillo  of  the  Icf-  **'^"^^.  ^^'^  -' 

e      ,        .     ,  /••'.fi  .  C    f  •      •  •  /"^      ••  J     I        'c        prcmilrs  were 

lee  (omitting ^^//Ai/.)  hu  %n  curiam  profert,  did  demifej  outofrcpar, 
and  that  the  leffee  covenanted  to  repair  from  time  to  time,  taii  die  &  per  20 
vnd  to  leave  in  repairs  and  then  (hewed  that  his  ancettor  "uTed  hi's'^.''* 
died  a99fw  10  IT.  3.  and  for  breach  aflSgncd  quodprimo  Apr.  ceftor'*  tim-.' 
annoteriie  reginx  nunc,  l^pir  I  o  annos  ante  tunc,  the  premifes  J>eW  well    Holt 
were  out  of  repair.     After  vcrdifl:  for  the  plaintiff,  it  was  vi!'F?N!B. 
inoved  in  arrelt  of  judgment,  ift,"That  the  -woxdftgillat.  is  343.    skin.' 
^otiag.  adly,ThatpartofthetetTycar8incurreainthelifeof  305.  Efpiiwft 
fkeMseftcttsstt<^ttfaiswasahaida£tion.\£/^r/f(0//CJ.  '9^' 
•       ^.  N4  lit,    * 


u« 


IBS'lLatDjS. 


Ftf*  86< 


I  Vent.  109.  f  ft,  »  The  want  o{fgillat.  18  cured  by  the  Terdicl,  and 
the  pleading  OTcr.  2dly,  If  the  prcmifcs^^cre  out  of  re^ 
pair  in  the  .time  of  the  anceftor,  and  continued  fo  in  the 
time  of  the  heir,  it  is  a  damage  to  the  hinr ;  and*  the  jury 
give  as  much  in  damages  as  will  put  the  premifes  in  re- 

I)air ;  but  hereby  no  damages  aregiTCn  in^'refped  of  the 
ength  of  time  they  continued  in  decay,  but  in  rcfped;  of 
what  it  will  coft  at  the  time  of  the  a^ion  brought  to  put 
the  premifes  iit  repair ;  therefore  per  decern  annas  was  fri- 
volous ;  and  he  faid  that  this  is  not  a  hAA  afiion ;  and 
good  damages  are  always  given  in  thefe  cafes,  becaufe  the 
damages  recovered  ougnt  to  be  appUcd  to  the  repair  of  the 
premifes. 


[  142  ] 


BP'^UdtDJBi. 


»«w»<  -  - .-  • 


Cartb.  4lto. 
Fraochife  grant* 
cd  ta  a  corpora* 
tion  may  be  re- 
gulated by  by- 
bw.     3  Mod. 
1 5S.    1  Lev* 
a  5a.     3  Lev. 
%f)l.  I  Lev.  15. 
5  Mod.  43s. 
S.  C.     Cafes 
B  R      269* 
Ifolt43i. 
3  Borr.  1X33. 


T.  Jonet  145. 

Codb.  107. 
Members  are 
compei  table  to 
oiidergo  oncera 
of  tbtcorpon« 


I.    The  City  of  London  verfus  Vanacre. 

[Trin.  II  Will.  3.  B.  R.    i  Ld.  Raym.  496.  S.  C.   12  Mod, 
ayo.  S.CJ 

T  T  P  O  N  a  hahmi  hrptu^  the  conilitution  of  the  city  of 
^  London^  as  to  the  ele^iioii  of  OieriiFs,'  was-  returned^ 
and  alfo  the  cuftom  for  making  by-laws ;  and  that  7  C^.  i. 
aby-lstw  was  made,  that  no  freeman  of  the  city,  chofen  to 
beiheriffof  Lmn^,  fliall  be  exempted  from  that  office, 
unlcfs  he  will  take  his  oatli  that  he  is  not  worth  io,ooo  A, 
and  bring  with  him  fix  perfbns  as  compurgators,  jfuch  as 
fliall  be  approved  of  \  and  that  upon  open  proclamation 
made  in  Guildhall  of  futh  choite,  he  being  called  to  comt 
and  take  upon  him  the  office  of  iheriff  at  the  next  court, 
and  enter  into  a  bond  of  1000/.  to  take  upon  him  the  faid 
office,  upon  default  (hall  forfeit  the  fum  of  400  A,  and  if 
he  does  not  pay  that  within  three  months,  fliall  forfeit 
400  /.  more.  Upon  the  motion  for  a  procedindQ  it  was  ob« 
Je£led,  ift,  This  is  not  within  the  cuftom  for  making  by^ 
laws,  becaufe  the  oonftitution  of  flieriff  is  by  the  charter 
of  King  Jamis^  which  is  within  time  of  memory  \  bd  mm 
allocatur :  For  where  a  firanchife  is  granted  for  the  blmefit 
of  a  body  poHtici  the  body  politic  has  ]^wer  iacideothr  to 

regiuale 


regulate  that  franchife  for  the  public  benefit  (a).    And  this  ^^  Vyby-bwi 
by-law  is  only  to  require  fubilantial  perfons  to  undergo  t'b^'^lvBif^ir 
that  office ;  and  as  every  member  has  the  benefit  of  the  be'uiaiaed    Ht 
franchife,  fo  they  are  compellable  by  penalties  to  undergo  tlj^tis^pwfcou 
the  charge  and  burdens  to  which  the  body  politic  is  liable.  %:^^^^^ 
Second  obie&ioni  That  the  party  ele£l  may  be  indidled  for  of  the  body  ». 
refufal ;  fed  ncn  allocatur :  For  though  he  may  be  indi£ted  Sr^**^'*!* 
and  fined  to  the  king,  yet  that  will  not  fave  the  city-fran-  ,RoU.  AbM43. 
chife ;  therefore  that  (hall  not  hinder  the  forfeiture  on  the  Dyer  140.  Aika 
by-law.     Third  objcdion,  That  the  by-law  does  not  pro-  7|'  ^*^  '^5» 
,  vide  that  the  party  ihall  have  any  notice  of  his  being  eledl-  \^    ^    '^ 
ed,  and  the  perfons  who  are  the  fubje£ls  of  the  by-law  are 
all  the  freemen ;  and  it  is  not  the  freemen  but  the  livery- 
men) who  are  to  be  prefent  at  the  eledion*     Sed  non  aUo^ 
catur :  For  fuppofing  that,  yet  the  freemen  are  reprcfent- 
ed  by  the  liverymen ;  and  he  that  is  reprefehted  mud  take  Cro.  Car.  ^^ 
notice  as  much  of  the  zGt  of  the  rcprcfentative  body,  as  if  *  ^o^*-  A*r* 
prefent ;  befides,  the  election  is  a  notorious  thing,  and  ^^'  **  *^ 
there  is  a  proclamation  notifying  it. 

(tf)  Fidi  Strange  462*     I  Bur*  235. 

2.    Cuddon  vetfus  Eaftwicfc.  [  143  ] 

[Hill.  2  Ann.  B.  R.] 

A  By-law,  that  all  flrangers  coming  into  the  port  of  Lw*  By-Uw,  tbitaB 
^^    don  fliould  employ  city-porters  to  carry  their  goods,  fj^'IIf^f ** 
&c.  was  held  nought.     £t  per  Cur.  They  may  make  a  lersku^Poa 
by-law  that  none  but  freemen  fhall  be  porters  (a);  but  to  >9»-  S.c. 
eonfine  flrangers  to  none  but  fuch  as  city-porters,  is  un-»  hSI^iJ.*^ 
reafonable  :  i(l,  Becaufe  if  the  city  will  appoint  no  por-  3  hiod.i'^10. 
lers,  they  have  no  remedy  againft  the  city.     And  2dly, 
Strangers  cannot  know  who  are  city-porters,  nor  compel 
ibem  to  ferve  them.     F/ir/g/?, ///// Corporation. 

{a)  R.  ace.  Str.  462,  469. 


(    143    ) 

Carrter^ 


Lane  verfus  Cotton. 

[Paf.  iiWifl.  3,  B.R.] 

Carrier  iiabie  in  A  Carrier  IS  Hible  in  refped  of  his  reward,  and  not  of 
rc<p«aoifbts  re-  *A.  ^^  hundred's  being  anfwcrable  over  to  him;  for  the 
w«L  Co.  Lit.  Jmndrcd  is  liable  by  the  ftatute  of  Winchefter^  but  he  was 
fo  at  common  law ;  and  the  reafon  why  robbery  did  not 
excnfe  him,  was,  becaufe  (a)  it  might  be  by  confent  and 
eombination  carried  on  in  fuch  a  manner  that  no  proof 
could  be  had  of  it.     Per  Holt  Chief  Juftice. 

(tf)  His  refponfibility  extends  to    dple  does  not  apply,  as  in  cafe  of  fire. 
unaToidable  lofies,  to  which  this  prin-     Vi^U  i  T,  R.  27, 


[  144  ]    Certtorarf ,  l^ecortari^    Fide  title 

Habeas  Corpus. 


I.     Rex  verjiis  North. 

[HiU.  8  Will.  3.  B.  R.] 


Certiorari  nut  to  ^HE   defendant  was  indlAed  before  juflices  of  the 

Ijeftrved  alter  X     peace,  and  pleaded  not  guilty;  and  after  the  jury 

J  sw.'tiT^  *  were  gone  out  to  confider  of  their  verdict,  he  delivered  in 

a  Keb.  1389  a  ceriicrari':  and  the  juflices  returned  the  verdidl,  and  it 

l\'i  ^'    r  was  held  well  \  for  it  cannot  be  delivered  after  the  jury  is 

9  Mod*  I7«Ol9  -                                                                                                                              *      • 

<2.  I  Sid.  096.  Iwoni. 


I  Mod*  41. 


Ceftlorad,  Becot^tf«  144 

a.  Anonymous. 

[Pan  9  WiU.  3.  B.  R.] 

A  Motion  was  sriade  for  a  certiorari  to  remove  an  iodid*  i^  set  to  juc 
rocnt  of  barrctry,  found  at  the  feffions  of  gaoWdli.  H^^^tftSli^" 
^ftji  and  one  Nur/^s  cafe  was  cited,  wherein  fuch  a  fpccUaiufe. 
iliotion  was  granted.    But  ^r  Cur.  It  is  never  granted  to  ^^^sop  151. 
remove  an  indi£iment  found  before  juftices  of  gaol-deli*  £lJ?^cro.'jlc 
very,  without  fome  fpecial  caufe  ;  fo  it  is  of  the  Old  Bai^  4S4/  Poph. 


Ifj  :  and  if  fuch  certiorari  (hould  be  granted,  and  the  caufe  *44«  «  Rol. 
Aiggefted  (hould  afterwards  appear  falfc,  ^procedendo  ihould  f  *  J".  *  "^ 
be  awarded  {a). 

ifi)  R.  ace.  Str.  585.  Ca.  temp.  Hard.  369.  Fide  Str.  549^  1049,  |o68. 


3,     Groenwelt  verfus  Burwell. 

[Trin.   12  Will.  3.  B.  R.    1  Ld.  Raym.  213,  ^^^.  S.  C.  tm 
different  points.  Comyns  76.  S.  C.j 

H^  H  E  cenfors  of  the  college  of  phyficians  have  power  Poll  200, 163, 
*      by  their  charter,  confirmed  by  zCt  of  parliament,  to  396.  Ccrtior«i 
fine  and  imprifon  for  mal-praftice  in  phyfic  ;  and  accord-  ,^|*J-,vei**^' 
Ingly  they  condemned  Dr.  Groenwelt  for  adminiftering  in-  thectafortof 
Jklubres  pillulas  isf  noxia  medicamenta^  and  fined  and  impri-  ^^^}H^^f 
foned  him  :  And  the  queftion  being,  Whether  error  or  «r-  mtipraaicfc' 
Siorari  lav  ?  isTc.  it  was  held  per  Holt  Chief  Juftice,  1  Keb.  818. 

ift.  That  error  would  not  lie  upon  the  judKment,  be-  *  ^!^^:  ^3»  "9- 
cauie  their  proceedmg  is  not  accordmg  to  the  courfe  of  caresB.R.245. 
the  common  law,  but  without  indi£lment  or  formal  judg-  s.  c    3  saiic. 
ment:  Yet,  _  lV^U^,"^mt 

adly.  That  a  certiorari  lies  5  for  no  court  can  be  intend-  184'  395, 536, 
ed  exempt  from  the  fuperintendency  of  the  king  in  this 
court  of  B.  R.     It  is  a  confequence  of  every  inferior  jurif- 
di£lion  of  record,  that  their  proceedings  be  removeable 
into  this  court,  to  infpe£t  the  record,  and  fee  whether  [  I45  ] 
tbcy  keep  themfelves  within  the  limits  of  tlieir  jurifdi£iion.  xig^h,,^  ,^- 
Fide  2  ^rok  489.      By  the  23  H.  8.  r.  5.  the  commiiiion-  tn.  i  vciit.67! 
era  of  fewers  are  to  certify  their  proceeding  into  Chancery ;  '  ^^*  ^^^• 
aod  the  13  Eliz,  c.  9.  fays,  the  commiffioners  (hall  not  ft'l'eoo.^Fort. 
be  compelled  to  make  any  certificate :  Upon  this,  by  mif-  374.    Ld.  Ray. 
take,  they  thought  themfelves  not  accountable  on  a  certio^  4«>9-    8  Mod. 
#»rr,  and  refufed  to  obey  a  certiorari  ifl'ued  out  of  the  H*'   cot»^ 
King's  Bench;  and  for  this  the  whole  body  of  the  com-  514* 836. 
miilioncrs  were  laid  by  the  heels.  ^<»"J'  S34- 

^  Com.  Cert.  a. 

1.  2  foL  3  ed.  p.  187.     1  Bl.  Re.  233.   z  Haw.  P.  C.   %  cU.  4c6w 
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4  Anonymous*. 

[Mich.  8WilL3.  B.R.] 

r<r.  aj.  Vtri-  A  Certiorari  was  to  remorc  an  order  againft  ^i  S.  toocli^ 
!Iltt  Mdoinhr  "^  "^8  foreign  fait,  which  being  removed,  appeared  to 
s.  S4)k.  451, '  be  an  order  touching  fait  (without  foreign) ;  and  it  was 
4H»  ^s^'  P«ft  held  not  to  be  removed,  for  this  caufe,  there  being  no  iiicb 

t  S)d.  64.     I  Lev.  50.     I  BuUt  155. 

5.     Dr.  SandsV  Ca/t. 
[Pafch.  10  W.  3.  B.  R.] 

Certioml  t^f«-  'T»  H  E  oaths  appointed  by  the  ftatutc  of  the  \  W.i^  At, 
"wwl'^dc"  ^*  ^^  ^"^  tendered  to  Dr.  Sands  by  two  joftices  of 

■i«h  "Kobfnsl  ^l^c  peace,  and  he  rcfufing  to  take  them,  it  was  certified 
l>oft  149.  4lnft.  to  the  judge  of  aflize>  and  by  him  into  the  exchequer,  ao- 
»94,^95-  Holt  cording  to  the  ftatute  of  the  7  £5*8  /T.  3.  c.  27.     And 

151,  S.C.  o     ^.  .  -  '  .    1  .  ■?  1       #• 

1  lUi.  JS5.  '^o^  51  certiorari  was  prayed  to  remove  it  hither,  and  a  lur- 
prife  and  trick  upon  Dr.  Sands  was  fuggefted.  Alfo  the 
cafe  of  yames  Duke  of  Tork  was  cited,  who  being  pre-^ 
fentcd  upon  the  3  Jac.  i.  r.  4.  for  not  coming  to  churchy 
at  the  quartcr-felRons,  it  was  removed  hither  by  certiorari. 
But  Holt  C.  J.  held  it  could  not  be  granted,  becaufe  it 
would  perfeftly  evade  the  ftatutc  ^  for  when  it  is  once  m 
tills  court,  it  cannot  be  fent  back  again,  which  would  ren^ 
dcr  the  ftatute  of  no  effed,  becaufe  the  party  cannot  be 
proceeded  againft  here ;  and  that  the  cafe  of  the  Duke  oC 
Tori  was  the  only  cafe  wherein  it  was  ever  done. 


6.  Anonymous* 

[Hill.  II  Win.  3.  F.R.) 

r«ccptiorw  to  w  "ITT"  HERE  orders  of  commiflioners  of  fewers  arc  rp- 

If^"  en  bcl-oie  >noved  into  J?.  R.  by  certiorari,  the  Court  docs  not 

ihc  i^ng.  Mod.  ^^  them,  but  hear  connfel  upon  the  matter  of  them  he^ 

CA£es4o«  47.     fore  filing ;  for  rf  they  are  good,  the  Court  muft  grant  a 

procedendo^  which  they  cannot  do  after  they  are  filed.     SeJ 

per  Cttr.  Trin.  4  Ann.  B.  R.  We  will  file  them  in  any 

cafe  where  no  apparent  danger  is  likely  to  eufue  by  the 

delay  (c). 

[a)  r.dc  Sir,  teg. 
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7.  The  Cafe  o/^CardifFc  Bridge. 
tTrin.  12  ^ill.  3.  B.  R.     I  Ld.  Raym.  580.  S.  C] 

^  E  R  T  A I N  orders  of  jufticcs  made  purfuant  to  a  pri-  f^^^/^^^^ 
^^  vatc  z6t  of  parliament  for  repairing  Cardtffe  Bridge^  ^w^ebVaiU 
were  removed  hiuier  by  certiorari ;  and  one  obje£iion  was  and  counties  pa« 
made.  That  this  Court  could  not  Tend  a  certiorari  to  the  '**~'/^,^^J,^ 

{'uftices  of  the  peace  in  Wales;  becaufe  it  might  be  fent  ?J^.'*i'moS/ 
)y  the.Court  of  Grand  Seffions,  which  was  as  the  King's  64, 68.  *  Kcb. 
BencJii  and  which  by  this  means  was  (kipped  over  andrcn-  J^^5»  J^-^*^^*^ 
dered  ufelefs.     Sed  mn  allocatur :  It  is  the  conftant  prac-  ^11^0  49.  Styi*. 
tice  to  fend  them  into  the  counties  palatine,  and  yet  they  87-  8  Mod.  146. 
have  original  jurifdiAion,  and  the  fame  courts  within  ^''^'^3°;  ^^ 
themfelves.     The  counfcl  for  the  JF^^  jurifdiftion  faid,  '^^** 
this  diSiBredi  becaufe  the  jurifdiAion  of  counties  palatine 
was  derived  from  die  crown.    But  this  was  not  regarded. 
And  the  Chief  Juftice  faid,  that,  in  cafe  of  fewers,  this 
Court  inquires  into  the  nature  of  the  hCt  before  they  grant 
a  ctrtiorarif  that  no  mifchief  may  happen  by  inundations 
in  the  mean  time ;  but  this  is  only  a  difcretionary  execu- 
tion of  their  authority,  for  wherever  any  new  jurifdiclion 
i$  treSttA^  be  it  by  private  or  public  afit  of  parliament, 
they  are  fubjtfl:  to  the  infpedions  of  this  Court  by  writ  of 
error,  or  by  certiorari  and  foanjamus  {a)» 


.  I 


(a)  R,  ace.  Strange  553,  704.  Bur.      6  ed.  407.  cb.  27.  p.  25 
.834«  2439.  D.,Mec.  z  Han^k.  F.C, 

8.     Rex  V£r/m  Levermore* 

[Trin.  12  Will.  3.  B.  R,] 

A  Certiorari  iflned  to  remove  a  convi£lion  of  deer-fteal- 
^^  ing,  and  the  juftices  returned  two  a£Bdavits,  and  a 
warrant  to  diftrain  \  and  the  jretum  was  quaflied  as  im* 
perfe£t. 


9.     Rex  verfus  Brown  &  al. 

tMich.  12  WiU.  3.  B.  R.     i  Ld.  Raym.  609,  S  C] 

JT/^lLLIAMBrovm^    Francis  Wood^   and   Leonard  Vuitnct.   C^r, 
^^      Fojhrook  were  jointly  indited  at  the  feffions,  and  ^•<»""  to  remove 
Br9^n  was  alfo  fcvcrally  indided;  and  Wood  and  Fof^  ^^Tk)  vn^\ 
hrook^  and  one  J.  S.  were  indified  in  another  indiamcnt  5  «ot  remoTe  m- 
and  a  certiorari  was  awarded  to  remove  all  indiAments ;  <»^»«i«  'garnfi 

.     A.  acdS.  Anrt 
in 


14^  t 
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145-  »  SaOb.  fit  qmhu  idem  WWidmus^  Frandfcus  &"  Levari.  miiSaA 
S^^^i2.  -A^  •  ^*out  (ajiag  vf/  aU^is  mrum  indiBai.  exi/Ht.  Et 
X  Ler.  5o>*  /^  ^iir.  None  ot  die  indidmcnts  are  removed,  b«t  only 
s  B«m.  ^^^*  the  joint  indi£tment  firft  mentioneds  and  the  juftioes  bc^ 
1  Roul  Abr.  '^^  °^  prodded  on  the  othets  without  contempt  (tf). 
>  395.   Bm.  KccB*te<^  fL  %•  Dkr  34.    i  Andcr.  133.  ft  A«dwi  149.  s  SiBai«s^ 

(«)    Tih  Str.  84S-    it.  «cr.  U,    P.  C.  ch.  17.  fed.  Is. 
1199.  /^  151.  FsJfz  iUwk. 


[  147  ]      I  a  Domiiia  Regina  ver/us  t^aroch.  St  Marf^s 

hi  the  Devifes. 

[Paf.  1  Ann.  B.  R  ] 

Tbcvcfj  order  ^  C\^-  ^  certiorari  to  return  aii  order,  it  wasrctmtfcd,ai'i 
muft  be  return-  ^^  pk^ifii^fn  tenoT^  Jeqmtur  in  biK  verkif  and  not  ffit  pn^ 
I'sid.^M/^  ^b»  0rd$fiqttitur  in  bstc  verka  i  and  it  was  qualhcd  for  this 
I  Kcb.  %$x,       reafon. 

3Salk.So.S.C 

Sksir.  P«  L.  sio*    %  Hiwk.  P.  C.  ck  %'f.  k£t.  76.    a  Atkjm  317. 

II.    Regula  Generalise 

[Paf.  I  Ann.  B.  R.] 

Far.  TO.  Orders    A  Rufe  was  made  that  tio  eertiorwi  (hould  be  granted  to 

bl  reSii^bU*    .       remove  orders  of  jaftices,  from  which  Ae  hw  Ita 

forcappeaiwhoe  S^^^t^  sui  appeal  to  the  fcffions,  before  the  matter  be  deter* 

it  lies,  or  the      mined  on  die  appea],  becaufe  it  hinders  the  privilege  of 

^Tw^  *6Mii.  *PP^^l"*g »  ■'*^  *3^  ^ *ny  ^'■^^'^  J^^  removed  before  ap- 

^!   Andrews '  P^^^  ^^  £oii]d  be  fent  down  again :  But  if  the  time  of  ap- 

343*  peal  be  expired,  that  cafe  is  not  within  the  rule.     Per 

Hoh  C  J.  But  afterwards  in  Mich.  4  Ann.  B.  R.f  in  the 

cafe  of  the  inhabitants  of  SbelEngtan,  it  was  held,  that  ad« 

vantage  muft  be  taken  of  thb  nde  upon  the  modon  to  file 

the  oraer,  for  that  after  it  is  filed  it  is  too  late. 


12.    Domina  Regiaa  verjus  Nafli. 

[Midi.  I  Ann.  B.  R.    2  Ld.  Ra]rm.  989.  S.  C.  Entries  37.] 

Certiorari  is  ao  'T^  H  £  defendant  was  convi£ked  of  deer-ftealing,  and  a 
fupeifedeatto  an  X  warrant  was  awarded  to  the  conftable  to  Icvy^  Wr. 
b^foTe'dlat'^  He  accordingly  diftrained,  and  then  came  a  certiifrmri  to 
zi.  %  Saik.  564.  remove  the  convl^iion ;  and  after  the  record  removed^die 
jzx.  tzo.  Moor,  conftable  fold  the.goods,  .b«t  would  not  part  with  the  mo-* 
**'•  xicy,  or  return  the  warrant.    And  the  Court  held, 

ift^Hilt 
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Tfty  That  die  conftable  might  well  proceed  in  the  execu^ 
tion  after  the  certiorari^  becaufe  it  was  begun  before,  and 
the  certiorari  no  more  (lays  it  than  a  writ  of  error  of  a 
judgment  in  C.  B.  ftays  the  execution  of  a  fori  facias  al-  7vmt!'i<c. 
ready  begun  to  be  executed*  And  in  that  caje,  if  the  ModTcaib  ip 
iheriff  returns  want  of  buyers,  the  Common  Pleas  may 
award  a  venditioni  exponas^  notwithftanding  the  writ  of 
error  pending  (a). 

2dly,  That  this  G)urt  had  no  power  over  the  warrant, 
being  granted  before  the  certiorari  iffued,  and  therefore 
they  raufed  to  make  a  rule  upon  the  conftabie  to  return 
it ;  comparing  it  to  the  cafe  of  a  writ  of  execution  deliver- 
ed, f^c.  before  a  writ  of  error.  But  they  faid  the  juftices 
might  fine  him,  if  he  would  not  return  his  warrant,  or 
deliver  over  the  money  to  the  profecutor. 

{a)  Vide  2  Htrwk.  F.  C.  ch.  ay.  feSt.  6y 


13.  Crofs  ver/iis  Smith  &  aU  .  [  148  ] 

[HiO.  1  Ann.  B.  R.    2  Ld.  Raym.  836.  S.  C] 

A  Writ  of  error  was  brought  in  S.  R.  of  a  judgment  in  Far.  138.  Cer- 
the  court  of  the  ifle  of  £/y,  in  an  aftion  upon  the  cafe  ?^^"*^?d«^ 
for  words.  The  error  affigned  was,  that  z certiorari  ifiued  lioni^s^Stikr 
out  of  C.  B.  to  remove  the  cattfe,  and  was  allowed,  and  79*  s*  c*  ^*^ 
yet  thcv  proceeded  below  afterwards.  The  defendant  in  ^'  ^-  ^^3- 
error  pleaded  a  grant  to  the  biihop  of  S/y  of  conufance  of 
pleas,  and  (hewed  an  allowance  of  it  in  this  court,  2 1  £.  3. ; 
and  that  the  caufe  arofe  within  the  jurifdidion,  and  that 
tfaey  returned  this  matter  to  C.  B.  upon  the  writ  of  certio^ 
rarip  and  fo  the  court  below  had  eood  authority  to  pro- 
ceed ;  and  to  this  plea  there  was  a  demurrer.  And  three 
things  were  infifted  on  for  the  defendant  in  error,  ift. 
That  no  certiorari  ought  to  lie  to  the  court  of  Ely  by  rea- 
ibn  of  the  franchife,  which  is  a  conufance  of  pleas  ;  and 
becaufe  the  Court  above  cftnnot  proceed  on  the  record  re- 
moved by  the  certiorari f  but  the  plaintiff  mud  be  driven  to 
fais  new  original,  adly,  Becaufe  the  certiorari,  admitting 
ix  lay,  was  no  Juperfeieas.  3dly,  That  the  caufe  below 
could  not  be  removed  by  the  certiorari,  becaufe  the  plaint 
was  not  entered  at  the  time  of  the  te/le^  but  after  the  tefie^ 
and  before  the  return  of  the  writ.  But  per  Cur.  As  to 
the  firft  matter;  it  is  not  the  plaintifPs  expence,  but  the 
defendant's  liberty,  that  is  to  be  conGdcred  in  this  cafe. 
For  if  the  franchife  be  tetiere  placita^  then  this  Court  hath 
a  concairrcnt  jurifdidion,  and  the  defendant  may  choofe 
whether  he  will  be  fucd  tHere,  or  in  the  king's  fiiperior 
courts  I  for  he  may  be  a  ilranger  in  the  franchife,  and  not 
4  able 
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able  to  find  bail  there,  and  it  may  be  dangerous  to  be  tne^ 

Ante  H^   At  by  a  jury  of  ftrangers.     Befides,  as  the  ftatute  of  the  2y 

•"49«  Srtl.S7.  jf^  2,  ftys,  there  is  as  much  diflfirrence  between  the  king's 

&  M.^c.  zx.       nnnilfary  of  juftice  in  his  fuperior  court  and  his  inferior 

P«*  5.  courts,  as  between  being  governed  by  the  king  in  perfon, 

and  by  his  deputy  ;  therefore  it  is  that  this  court  hath  a  fu*^ 

perintendency,  and,  to  prevent  oppreffion,  may  award  a 

certicrari  to  any  inferior  court;  and  the  fubjeds  right  to 

writs  of  certiorari  appears  by  the  43  Eli%.  c.  5.  and  at 

Jac.  I.  r.  23.  which  reftraihs  the  abufc  of  them  (a).  2dlyj 

A  eirtiorari  lies  to  a  franchife  that  hath  a  conufancc  of 

pleasi  whidi  is  more  than  a  bare  franchife  tenere  placita. 

3dly,  it  lies  to  an  exempt  jurifdSdion,  for  that  franchife  is 

only  for  the  benefit  of  the  defendant,  which  he  may  waive 

if  he  pleafes.     And  even  in  cafe  of  a  cuilomary  proceed-^ 

ing  by  foreign  attachment,  if  a  defendant  cannot  find  bail 

below,  he  may  bring  a  certiorari^  and,  on  putting  in  bail 

%  Sine.  564.       above,  the  caufe  (hall  go  on  there.     As  to  the  fecond  ob* 

^^'  ^^^K^^'  jeftion,  the  Court  held,  a  certicrari  was  zfuperJeJeas^  by  the 

xis'  Aota  147.  f*""^  reafon  that  a  bnieas  corpus  is.     Fide  t  Cro,  26 1. 

Far.  3S,  84,85.  2  Jon.  209.,  and  that  therefore  all  proceedings  *  after  a 

^  *c '  h"'  certiorari  allowed,  were  erroneous  (*) ;  and  that  an  attache 

\^  %  KeS  141)  mcnt  would  have  lain»  if  they  had  not  allowed  the  eertio' 

stc.  rari.     As  to  the  third  obje^ion,  it  was  held,  that  this 

♦  r  I  j^g  1     plaint  was  well  removed ;  for  a  certiorari  is  like  a  recoriari^ 

which  removes  all  things  pending  at  any  time  bettjtreen  th^ 

iefie  and  the  retom  (r).     Vide  i  Vent.  63.  1  Ro.  Atnr.  395; 

JP.  N.  B.  71.  a.  c.  3  H.  6.  30.  b.   New  Tie/[  Brev.  37; 

3  Brownl.  335.  {d). 

(a)  FiJeSitr.2^6.  t  Lev,  86.  Com.  to  remove  proceedings  in  iln  aSiQ& 

Certiorari,  A.  1.  from  the  courts  of  the  coantics  pala- 

(6)  R.  Mar.  zj.    Fide  z  Ha-wk.  P.  tine,  Domg,  749.     It  lies  to  removfe 

C.  ch  27.  f.  64.  an  information  before  juftices  of  at> 

{c)  R.  ace,  Ld.  Rajm.  1 305.  fize  againft  a  pcrfon  for  non-refidenoe^ 

\d)  Note  to  the  6th  ed.  ot  2  Hawk,  for  they  have  no  jurifdidion,  Andrmjci 
ch.  27.  f.  23.  Certiorari  lies  to  remove  27.  fiat  not  to  jaftices  of  d^rr  and 
a  prefentmcnt  in  a  court-Ieet,  and  termitter. 10  remove  a  recognizance  of 
when  removed,  the  prefentment  is  tra-  appearance,  Lucas  278.  It  lies  to  re* 
verfabte,  Co^vp.  4^8.  It  lies  to  re*  move  an  indi^ment  for  not  doing  ila- 
move  examinations  taken  before  juf*  tute  labour  on  the  highway,  Sfr.  849. 
tices  of  the  peace,  in  purfoanceot  the  fidvi.  Str.  994  ;  or  tor  not  repairing 
2d  snd  3d  Ph.  and  Af.  ch.  10.  Rex  a  bridge,  Sir.  900.  It  lies  to  the 
v.  Bcltcn,  Mic.  26  Geo,  3.  It  lies  to  quarter  fcl&ons  of  a  corporation,  £/. 
a  jurifdidlion  created  by  private  ad  Rsym.  1452.  So  alfo  to  remove  pro- 
of parliament.  Lit.  Raym, ;  and  to  re-  cecdings  before  two  juiHces,  Sir,  470 
move  proceedings  before  ccmmiffion-  and  343.  To  remove  orders  of  con- 
ers  of  bankrupts,  Ld.  Ra^m.  ^80.  vidiOb  on  the  Cmv^/iV/r  j^.^,  22  Cm. 
But  without  laying  a  fpectal  ground  2.  ch.  1.,  2  Bur.  1040.  To  remove 
before  the  court*  it  cannot  be  fued  out  an  order  on  an  appeal  from  fcav^ngers 

nte* 
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rate*  2  Bur.  1458.     But  it  will  not  2  Wilf,  3$  ;  to  remove  an  bquifitioa 

lie  to  remove  a  poors  rate»  Str.  932,  taken  by  the  fheriff  under  a  private 

975.    It  will  lie  to  remove  an  order  of  a£t  of  parliament,  and  the  verdid  and 

rdy  if  applied  for  in  fix  months,  judgment  thereon. 


ba&ard 


14.    Domina  Regina  verfus  Bothell. 

[Trin.  2  Ann.  B.  R.] 

r^E  RTIORARI  was  to  remove  an  indi£lmcnt,  and  Not  to  w  aDow« 
^   there  being  no  bail  indorfcd  upon  the  writ,  the  Court  f  s^j?^6  ^^* 
fiid,  the  writ  fliould  not  have  been  allowed,  for  it  was  Far.  laol  \\i. 
agarnft  the  late  a£i  of  parliament.  s.  c.   6  Mod. 

I7>33*  Set.  and 
Rem.  MO.    Holt  157* 

ij.     Domina  Regina  verfus  Porten 

[Mkh.  2  Ann.  B.  R.    2  Ld.  Raym.  937.  S.  C.  qm»d  o^Vr.] 

ZJ  Being  indi£^ed  and  convided  for  beating  certain  of-  Cettionrl  noC 
•*^  •    ficers,  on  the  ftatutc  of  14  Car.  2.  obtained  a  certio-  PrjP"  after  coa- 
rari  to  remove  the  indiftment,  isTc.  in  B.  R. :  and  Nortbfy  wi«™r  iL 
attomej-general  moved  for  zproceikndo,  urging  it  was  in-  iiot,orfineoaghe 
convenient  that  a  certiorari  (hould  be  granted  after  convic-  ^  be  fet  in  B.  R. 
tiqn  and  before  judgment,  becaufe  the  juftices  who  tried  c«rth!^6.' 
the  caufe  were  beft  able  to  fet  the  fine.     Et  per  Cur.  A  i  ^eoc.  33. 
cirtwrari  lies  after  a  conviAion  and  before  judgment,  for  » Sid.  419.  s.  a 

•  .  1  ...       •        •     1  •'.     ^,  .        '  6  Mod.  17,  tt. 

perhaps  it  may  be  proper  to  give  judgment  m  this  court  i  Holt  131. 
and  fometimes  it  happens  that  a  writ  of  error  will  not  lie  : 
however  a  writ  of  error  will  lie  in  this  cafe,  becaufe  it  is 
a  formal  proceeding  grounded  on  an  indi^ment.     And 
therefore  becaufe  the  party,  if  grieved,  might  have  reme- 
dy by  writ  of  error,  and  it  was  not  fo  proper  to  fet  the 
^ne  in  this  court,  a  procedendo  was  granted.     And  Holt 
^•J.  faid,  that  upon  a  convidion  at  the  afUzes,  if  the 
Jf  udge  of  ai&ze  doubt  of  the  judgment,  he  may  remove 
^l)e  record  into  this  court  by  certiorari;  and  that  upon 
3  udgment  here  a  writ  of  error  of  a  record  coram  vobis  refi- 
^en.  lies ;  and  that  it  is  the  courfe  of  the  crown-office^  and 
^^a«  fo  done  by  C.  J.  Scroggs  {a). 

(a)  Vide  2  Hawk,  F.  C.  ct.  zj.Jk.  31. 


{ 


I50  Ccctiotatit  Eecotnact 

1 6.  Anonymous. 

[Mich.  2  Aon.  B.R.] 

K^Stoi^*''    O  ^  ^  ^^^^  ^^^^  *"^  ^^'^  cyder  was  conviaed  for  not 

5  Mod.  IX.         .      P*7*".8  ^^  ^"^y  ^P^"  ^  ^^  ftatutc ;  and  on  a  r^- 

thrari  to^  remove  the  conviAion^  the  juftice  made  his  return 

in  Engiyb^  which  Mr.  Chejbire  moved  to  quaih ;  but  it 

was  allowed  to  be  good  in  this  cafe. 

[  ^5^  J  17.  Domina  Regina  vetfus  Dixon. 

[Hill.  2  Ano.  B.  R.     2  Ld.  Raym.  971.  S.  C] 

Ccnjoran  ought  A  Certiorari  after  convidion  ought  to  be  to  remove  the 
•mdiaracaTlmd  indi£lmcnt  and  convi£tion^  and  if  it  make  mention 

conviaion,  of  the  inAdment  only,  and  not  of  the  convi£iion,  it  may 
h  wnv?a!id*^*"'  ^  quaflicd;  and  if  the  party  take  it  out  before  conviction, 
6M^.'6f.s.c.  ^^  ^y^  not  ufe  it  till  after,  he  ought  to  lofc  the  benefit 
jSjik.78.        thereof. 


1 8.  Regina  verfus  KnatchbuU  &  aL 

[HiU..  2Ann.  B.R.] 

Certiorari  not        A  Motion  was  made  for  a  certiorari  to  remove  an  indi6I>* 

^c«orpoUde.  mentfound  at  the  affixes  in  J&w/,againa  Mr:  JiCiia/cA. 

livery,  uniefs  for   hull  and  Others,  but  denied,  though  earnellly  prefled  fbrs 

rpcciiJ  caufe.       alfo  the  fame  thing  was  done  in  Mr.  Thombur%^%  cafe,  who^ 

with  others,  was  indi^led  at  the  Old  Bailey  for  a  Jacobite 

conventicle,  and  it  was  ptefled  by  him  in  perfon  to  have  a 

certiorari,  intimating  partiality  and  prejudice  in  the  lord 

Poft  151.  Ante  mayor  and  aldermen  agaiiift  him;  but  at  lad  it  wa8ide« 

'44-  nicd  for  this  particular  reafon,  viz.  that  the  motion  hap- 

p.'c*  ch*  27.     P«iC^  ""  the  end  of  Hilary  term,  fo  that  it  would  occa- 

fcJa.  17.     '      fion  a  delay  of  juftice  %  otnerwife  it  feems  they  would  have 

granted  it. 


19.    Domina  Rcgina  verjus  White. 

[Paf.  4  Ann.  B.  R.] 

Certioxtii  to  re-    \  Certiorari  was  granted  to  remove  an  order  of  feflions 
fiTt  muft  te  c  '.  ^^^^  ^f  the jufticcs  of  Saribampton/hire^  for  removing 

ed  by  a  judgcV    *  ^'g**  conftablc  and  putting  in  another.     Sir  James  Mon^ 
to  remote  india*  iu^ue  movcd  for  a  procedendo^  becaufe  the  writ  was  made 

out 


i 


Cettiotati,  iRccornatu  $150 

x>ul  on  the  Saturday  before  the  term,  tefte  the  1 2th  of  iv-  ments,  both  wit 
iruaryy  and  the/*/  was  not  figned  till  the  firft  day  of  this  ruifacsr'**' 
Mafttr  term,  and' a  procedendo  was  granted  for  this  irregu-  Holt  132.  s.  c. 
larity  :  And  it  was  held,  that  in  writs  of  certiorari  granted  »  Hawk.  P.  c. 
to  TcmoYe  orders,  thtjiat  for  making  out  the  writ  muft  be  ^^T'  *  '4®* 
figned  by  a  jfidg^,  and  the  writ  itfelf  need  not ;  but  in  cafe 
of  writs  of  certiorari,  to  remove  indiflmentSi  the  jfiat  muft 
be  figned  and  the  writ  too,  and  that  the  latter  is  required 
l^F  the  late  a^l  of  parliament:  And  Hoit  C.  J.  faid^  that  i^  Hisl>  cbaftaUea 
ihtjlat  bad  been  figppd  on  the  fame  day  the  writ  was  taken  "°*®^***^ 
outy  tliat  would  hare  been  well,  becaufe  it  was  before  the 
efl<Mn<rday ;  but  zjSat  figned  this  term,  cannot  warrant  a' 
certiorari  tefted  the  laft  day  of  laft  term  :  Aifo  they  held- 
high  conftables  might  be  removed,  as  well  as  petit  con- 
ftaUcs,  and  the  juftices  at  feiBons  were  tho  beft  judges  of 
tbatmattet. 


ao.     NehuflTx  Ca/e.  [^S^] 

[Pafch«  4  Ann.  B.  R.] 
R.  Montague  moved  for  a  certiorari  to  remove  an  in-  Certiorari  grant- 


ed  to  the  Old 


-M.    diament  at  the  0«  AtiAy  for  a  cheat.    The  cafe  BaireyrfoVJ^.* 
was.  That  the  defendant  borrowed  600  /.  of  z/eme  covert,  ciai  caufc. 
and  promifed  to  fend  her  fine  cloth  and  gold  duft  as  a 
pledge,  and  fent  no  gold  duft,  but  fome  coarfe  cloth  worth 
little  or  nothing :  they  offered  to  try  it  the  fame  term,  vi,  str.  549. 
which  would  be  a  benefit  to  the  profecutor,  who  by  the  i<H2- 
courfe  of  the  Old  Bailey  could  not  try  it  fo  foonj  and  the 
Court  granted  a  certiorari^  becaufe  the  fa£t  was  not  a  mat- 
ter criminal,  but  it  was  the-profecutor's  fault  to  repofe  fuch 
a  confidence  in  the  defendant  {a) ;  and  becaufe  it  was  an 
abfurd  profecution,  and  the  defendant  oficred  to  try  it  that  Ante  144, 150. 
tenn(^). 

{a)   R.  ace,   ifFilf.  joi.  2  Bur.         (b)  For  divert  cafes  o^  certiorari t 
lia^.  I  BL  R.  i-jy,  and  *vide  G/Ii.    being  granted  to  tke  OU  Bailey,  fee 
y  of  Evidence,  by  Loft.  O^q.  note   to   6th  cd.  of  Henjuk.  vol,  ii. 

pa.  408. 


21.    Domina  Regina  ver/us  Barnes. 

[Mich.  4  Ann.  B.  R.     2  Ld.  Raym.  1199.  S.  C.  called  R,  <i/. 
fiaines.] 

A  N  order  was  made  againft  A.,  and  the  certiorari  was  to  Variance.  Ante 
•*^    remove  all  orders  againft  A.  and  B.     Et  fer  Cur.  » salk?4^, 
This  (hall  not  remove  the  order  againft  A.  alone,  but  it  434,  658.  ' 
ought  to  be  for  all  orders  againft  A.  and  B.  or  either  of 
them. 


151  CMenge* 

22.  Sir  Godfrey  KnellerV  Cafe. 

[Pafch.  5  Ann.  B.  R.] 

Alter  certiorari     T  F  there  be  a  forcible  detainer,  and  an  inquifition  taken^ 
» remote  iiKi«H-  1    ^nd  then  a  certiorari  to  remove  the  inquifition^  and 
4^Ber,  jD^iccs  ^l^^i^  ^^^^^  ^  ^  °^^  forcible  detainer,  the  jdtices  oiajr, 
c«moc  award      notwithftanding  the  certiorari^  record  the  forces  but  they 
remtodoiu         cannot  proceed  to  award  reftitution  :  So  if  after  the  inqui- 
fition, and  before  the  certiorari^  there  had  been  a  forcible 
detainer,  the  juftices  might  have  recorded  the  force  \  but 
all  proceedbgt  upon  fuch  inquifition  are  ftopped  (a).  - 

{a)  Where  a  profecator  moves  for    to  obtab  it,  or  to  remove  the'  reoMd 
a  certiorari t  it  goes  of  courfe ;  bat  the     back  again  by  procedendo^  Bur.  24609  < 
defendant  muft  (hew  a  fpecial  ground    and  *vide  2  T.  R.  89. 


[  J52  ]  Cftallense^ 


I.  Anonymous. 

[Trin.  1  W.  &  M.] 


cwicngtior      T  T  PON  a  trial  at  bar  the  qucftion  was,  Whether  the 
lAvour.  ^    f^j^  ^^jj^^  Way^HiU  fair,  (hould  be  kept  at  Way^HUI, 

or  at  Anderry?  And  one  of  the  jury  was  chaUenged  be- 
caufe  he  lived  at  Way  Hills  and  rfic  objcdlion  was>  that 
the  fair  occafioned  manure  to  improve  the  ground.  Oa 
the  other  fide  it  was  confidered,  that  the  fair  occafioaed 
trampling  of  the  grafs.  This  being  a  challenge  to  the  fa^ 
vour,  two  of  the  jurors  were  fwom  to  be  triers,  and  their 
oath  was,  Tmtjball  nvell  and  truly  try  whether  A.  (tho^jurj^ 
man  challenged)  fands  indifferent  between  the  parties  to  this 
ijjue* 


2.  Rex&  Regma  verfus  Warrington  Seal. 

[Pafch  3  W.  &  M.  B.  R.] 

INFORM  ATION  for  a  riot  committed  m  Chejler s  4 Mod.  65. 
It  was  fuggefted  upon  the  roll  that  one  of  the  (hcrifFs  ^sJ^**\'*^"^' 
was  a  defendant,  upon  which  the  venire  facias  was  prayed  00016^191  J' 
and  dire£led  to  the  other  flierifF.     Upon  not  guilty  plead-  Cafes  B.  r.  22. 
cd,  the  jury  found  them  guilty ;  after  which  it  was  moved  ^*j|'  ^^^^^ 
in  asrcft  of  judgment,  dhat  the  venire  fhould  have  been  fon/we  fteriftv, 
awarded  to  the  coroner,  becaufe  both  fhcrifFs  make  but  and  one  is  chai- 
one  officer,  or  rather  that  both  perfons  make  but  one  flie-  ^^\^j^^^, 
xiffc  Bed  mn  allocatur  s  for  though  one  be  challenged,  the  reded  to  the 
other  may  execute  the  writ,  but  he  does  it  in  the  name  of  ot^*'-    3  Ler. 
both;  as  where  one  arreftsa  man  or  ncglc£ls  to  arreft  a  H^'ou^i^^ 
man,  the  arreit  or  neglect  is  the  act  or  neglect  of  both. 
The  coroners  are  not  the  proper  officers  of  the  court  in  any 
other  cafe  but  where  the  {heriff  is  abfolutely  improper ; 
not  wbfOK  there  is  no  (heriff  at  all.     If  the  {heriflf  die,  the 
ooroner  cannot  execute,  tic.    In  the  cafe  of  two  coro- 
nerst  if  one  be  challenged  the  other  muft  a£t,  and  yet 
both  make  but  one  officer ;  fo  in  this  cafe  one  fheriff  is 
challenged,  ergo  the  other  mult  ad.     a  Mod.  24,  199. 

3.  Anonymous.  [  ^53  ] 

COOKE  being  indi£led  for  high  treafon,  and  the  jury  juryman  may 
called,  he  offi^red  to  aflc  the  jurors,  in  order  to  chal-  "<*^  **  c»ojined 
lenge  them^.  if  they  had  not  laid  he  was  guilty,  or  would  crimlnju^rlofa. 
be  hanged.     Et  per  Cur.  This  is  a  good  caufe  of  chal-  mous,  io  order 
lenffe,  but  then  the  prifoncr  muft  prove  it  by  witnefles,  ««  c)j»**«n8«* 
not  out  of  the  mouth  of  the  juryman.     A  juryman  may  be 
alked  upon  a  voir  dire^  whether  he  hath  any  intereft  in  the 
caufe  \  whether  he  hath  a  freehold ;  for  thefe  do  not  make 
him  criminal :  but  you  fliall  not  a(k  a  witnefs  or  juryman, 
whether  he  hath  been  whipped  for  larceny,  or  convid  of 
felony ;  or  whether  he  was  ever  committed  to  Bridewell 
for  a  pilferer,  or  to  Newgate  for  clipping  and  coining ;  or 
whetner  he  is  a  villain  or  outlawed ;  becaufe  that  would 
make  a  man  difcover  that  of  himfelf  which  tends  to  Ihame, 
crime,  infamy,  or  mifdemeanor :  So  it  is  in  this  cafe,  the 
anfwer  would  charge  him  with  mifdemeanor  or  mifbeha- 
vionr.     Et  per  Powely  Juftice  :  In  a  civil  caufe  you  may 
perhaps  aflc  a  man  if  he  has  not  given  his  opinion  before- 
hand upon  the  right;  for  he  might  have  done  that  as  ar-  Co. Lit.  158. b. 
bitrator  between  the  parties:    Otherwifc   in  this   cafe.   3^l-Co«^364- 
O^s  Trials  21,  28. 


(    153    ) 


€!)ancerp. 


I.  Anonymous* 

[Mich.  1689.  In  domo  Proceram.] 

Lind  fetiW  in       A  Man  limited  an  eftate  to  truftces  for  payment  of  debts 
y^if^^T  and  legacies :  The  truttces  raifed  the  whok  money. 

foon  aa  the  mo-  and  the  heir  prayed  to  have  the  land ;  and  this  was  op- 
neyit  raifcd,       pofcd,  becaufe  the  truftees  had  not  applied  the  money,  but 
^mby^^'     converted  it  to  their  own  ufc,  fo  that  the  debts  and  Iqp^ 
truftees.    Mod.  cies  remained  unpaid  :  It  was  refolved,  that  the  heir  flumld 
Cafes,  &c.  171.  have  the  land  difcharged,  and  the -legatees  fliould  take 
their  remedy  againft  the  trullees ;  for  the  eftate  was  debtor 
for  the  debts  and  legacies,  but  not  for  the  faults  of  the 
truftees,  and  therefore  is  only  liable  fo  long  as  the  debtSu 
isfc,  fliould  or  might  be  paid.     And  where  the  land  hat 
borne  once  its  burden,  and  the  money  is  raifed^  it  ^  dif- 
charged, and  the  truftees  liable  {a). 

{a)  R,  ac.  Carter  v.  Bamardijlon,  I  P.  Wms.  518. 

2.     Beft  contra  Stamford. 

[Mich.  4  Ann.  In  Cane] 

Term  ocatedfor    jpEME  JUe  feizcd  in  fee,  upon  her  marriage  with  A.,^ 

\^ri\lx&  ^    makes  a  Icafc,  to  truftees  for  100  years,  in  truft  for 

mined,  i»  attend-  thc  huftand  foT  his  life,  remainder  to  hcrfclf  for  life,  rc- 

anc  on  the  inhe-  „^aindcr  lo  the  iflue  of  that  marriage,  remainder  to  thc 

Abr.'a74.  P?  10.  Wife,    her  executors  and   adminiilrators ;   hufband  dies 

S.  a    1  Vero.  without  iflue ;  (be  marries  a  fecond  hufband,  and  dies : 

520.  P^^^^^  Whether  this  term  (hould  be  attendant  upon  the  inhcrit- 

3^9*  ance,  or  (hould  go  to  the  hufband  as  a  term  in  grofsj  was 

the  queflion.     Et  per  Ctir,  It  is  a  term  attendant,  becaufe 

the  truft  for  which  it  was  created  is  at  an  end,  the  firft 

hufband  being  dead  without  ifTue:  As  where  a  term  is 

created  to  raife  portions,  and  thc  portions  arc  paid ;  or  a 

termor  purchases  tlie  inheritance  in  truft,  the  term  (hall 

be  attendant.     And  as  for  the  fecond  hufband^  it  cannot 

be  intended  that  he  was  then  thought  of. 


[IJ4] 


^<  Money  articled  to  be  laid  out  in  land,  (hall  be  taken 
**  as  land,  in  equity  j  for  this  Court  is  to  enforce  the  exe- 
^<  cution  of  agreements,  and  therefore  looks  upon  land 
'*  agreed  to  be  fold,  as  money,  and  money  agreed  to  be 
^^  laid  out  in  land,  to  be  in  ta£l  a  real  eftate,  iivhich  (hall 
<'  defcend  to  the  heir :  Sed  quare^  If  money  be  articled  to 
**  be  laid  out  in  lartid,  in  a  marriage  fettlement,  upon  fail- 
<*  ore  of  iiTue,  and  there  is  no  ifllie,  but  debts  by  fimple 
<'  contrad ;  whether  this  money  (hall  be  taken  as  land, 
"  and  thereby  defeat  creditors  }^  {a) 

(fl)  Fide  Powell  on  Contracts,  vol.  ii,  105,  106.  Br.  Ch.  223.  3  P.  IVms.  217* 
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In  equity  bad 
agrecii  to  be  fold 
fliall  go  u  mo. 
ney,  and  money 
agreed  to  be  laid 
out  in  Undy  as 
land.     Mod. 
Cafes,  &c.  1 71* 


3.    Anonymous. 

[27  Junii  1707.     Jt  Lord  Chancellor's  Hou/eJ] 

]  T  was  held,  ill.  That  if  one  by  will  or  deed  fubjea  his  ^^^j'^"^/'" 
*     lands  to  the  payment  of  his  debts,  debts  barred  by  the  ^ebis,  dTbi^'bir. 
ilatate  of  limitations  fliall  be  paid  ;  for  they  are  debts  in  red  by  the  fta- 
equity,  and  the  duty  remains ;  the  ftatute  has  not  extin-  ["JJ^^Ju"^*' 
guilhed  that,  though  it  hath  taken  away  the  remedy  {b).  p^^^,  ^  Vera. 

2.  It 


( j)  This  point  has  been  agitated  in 
fobfequent  cafes,  and  does  not  appear 
in  any  of  them  to  be  judicially  fettled. 
lo  Blakeway  v.  the  Earl  of  Strafford, 
Z  P.Wms.  173.  Sel.  Ca.  in  Cb.  57. 
2  £f.  Ca.  M.  579.  //.  6.  the  ftatute 
olr  limitations  was  pleaded  to  a  bill 
filed  to  have  the  benefit  of  a  devife 
in  truft  for  payment  of  debts,  and  the 
plea  was  over-ruled  ;  but  the  Houfeof 
liOrds  reverfed  the  decree,  and  ordered 
the  plea  to  ftand  for  an  anfwer^  3  £re, 
P,  C.  305.  In  yones  v.  the  Earl  of' 
Strafford,  3  P,  Wms,  78,  upon  a  fimi- 
lar  cafe,  the  fame  order  was  made ; 
bat  no  further  proceedings  appear  to 
have  been  had  in  either  of  thefe  caufes. 
In  Lacon  v.  Briggs,  3  Atk.  107.,  Lord 
Hardwicke  is  reported  to  have  (aid, 
that  <'  he  wondered  how  the  rule  at 
firft  prevailed,  and  judges  al>vays 
ghimbled  at  it,  though  it  is  now  efta- 
bfilhed  in  cqui^'.'*  In  that  cafe  pay- 
ment was  prefumed  from  circumftances 
and  length  of  time.  In  Ougbttrloney 
▼.  EarlPowis^  Ambler  23 J,  the  quel* 
tioD  came  again  beioc«  Lord  Hard'^ 
mueii»  who  faid  that  he  (hould  be  un- 

O 


der  fome  difficulty  to  determine  the 
cafe  if  it  depended  upon  that  point. 
That  cafe  was  alfo  decided  upon  the 
prefumption  of  payment  arifing  from 
length  of  time.  In  Trueman  v.  Fen^ 
ton»  Cowp.  548,  the  following  obferv- 
ation  was  made  by  Lord  Mansfield 
arguendo:  Where  a  man  dcvifes  his 
eflate  for  payment  of  his  debts,  a 
Court  of  Equity  fays  (and  a  Court  of 
Law,  in  a  cafe  properly  before  them, 
would  fay  the  fame),  all  debts  barred 
by  the  ftatute  of  limitations  ftiall  come 
in  and  ftiare  the  benefit  of  the  devife, 
becaufe  they  are  due  in  confcience. 

The  following  cafes  may  perhaps 
be  deemed  analogous  to  the  prefent 
fubjcdl,  Marlow  v.  Piffield,  l  P.  IVms. 
^^S.  zEq.  Ca.  Ab.  ^16,  On  a  devife 
i'or  payment  of  debts  with  intcreft,  a 
debt  fairly  contradked  during  infancy 
was  decreed  to  be  paid.  ^anlocJt, 
affigme  of  England,  v.  England,  5  Bur. 
2628.  2  BL  -joz.  The  debt  of  the 
petitioning  creditor  on  a  commiftion 
of  bankrupt  was  contrafted  above  fix 
years  before  the  ift'uing^  of  the  com* 
miifion  ;  the  bankrupt  fubmitted,  and 

4  « 


141.  Eq.Ci« 

Ab.  1J9.  Where 
bond  uiaD  carry 
intercft  befwid 
Che  penalty. 
Mod.  Cafety  &c. 
33.  Hg.  Ca.  Ab. 


2.  It  was  held,  That  if  there  be  a  bond-debt,  and  the  in- 
tereft  hath  out-run  the  penalty,  it  (hall  not  cany  intereft 
beyond  the  penalty ;  for  the  defign  of  the  fettlexnent  was 
not  to  increafe  the  debt  beyond  what  is  due,  but  to  ^tc  a 
farther  fecurity ;  however,  if  the  devifee  or  truftee  ne» 
gleds  to  pay  in  a  reafonable  time,  he  fliall,  after  fuch  ne- 
gltfkf  pay  intereft  beyond  the  penalty  i  per  Cavfpar^  Lord 
Chancellor. 


it  was  held  that  no  obje^on  coald  be 
taken  by  a  third  peHbn,  becaufe  the 
ftatute  does  not  deAroy  the  debt,  it 
only  ukes  away  the  remedy.    The 


fame  was  held  in  Stue^m  r.  WaUiager^ 
2  Str,  746.  Vi,  wiie  28.  Free.  Cb^ 
385. 


[155] 


Traftee  boying 
in  debts  for  lefi 
than  is  doe,  ihall 
not  be  allowed 
for  the  whole. 
Ocbexwile  of 
eae  purchaftng 
in  his  own  right 
sVern.49,336, 
464* 476. 


4.    Anonymous. 

[Mich.  6  Ann.  In  Cane] 

T  F  a  truftee  or  executor  compound  debts  or  mortgages, 
^  and  buy  them  in  for  lefg  than  is  due  upon  them,  he  Ihall 
not  take  the  benefit  of  it  himfelf,  but  other  creditors  and 
legatees  ihall  have  the  advantage  of  it ;  and  for  want  of 
them,  the  benefit  (hall  go  to  the  party  who  is  entitled  to 
the  furplus ;  but  if  one  a<^s  for  himfelf,  and  being  not  in 
the  circumftances  of  a  truftee  or  executor,  buy  in  a 
mortgage  for  lefs  than  is  due,  or  for  lefs  than  it  is  worth, 
he  {hall  be  allowed  all  that  is  due  upon  the  mortgage ;  for 
he  ftands  in  the  place  of  him  that  affigncd,  viz.  the  mort* 
gagee,  who  might  have  given  it  to  him  gratis ;  and  what 
is  due  muft  be  the  meafure  of  our  allowance,  and  not  what 
be  gave;  for  that  might  have  been  more  than  it  isworth, 
as  well  as  lefs ;  and  fmce  he  runs  the  hazard,  if  lofs  hap« 
pens,  he  ought  to  have  the  benefit  in  cafe  it  turns  to  ad- 
vantage :  So  faid  and  admitted  per  Coivpcr^  Lord  Chan«> 
cellor  (a). 

{a)  ndi  2  Com.  Dig.  ^d  edit.  yao.  Chancery t  4  W.  30. 


legacy  to  ^  ere- 
ditor»  greater  or 
lefs  than  his 
debty  how  to  be 
taken.  £q.  Ab. 
S04.  p-  8.  S.  C. 
%  Vem.  593* 


5.     Cuthbert  contra  Peacock. 

[Mich.  6  Annt  In  Cane] 

ZJ'Qwed  his  niece  ji.  100/.  by  bond,  and  having  two 
-^^ '  other  nieces,  B.  and  C,  makes  his  will,  and  be- 
queaths 300  /.  to  his  niece  -rf.,  and  to  his  two  other  nieces 
200/.  a-piece.  After  that  he  borrowed  another  100  /.  of 
his  niece  -^.,  and,  being  indebted  to  her  in  200  /.,  died  ; 
and  to  prove  the  300  /.  ftiould  go  in  fatisfaftion  of  the  debt, 
Mr.  FemoH  infiftcd,  that  it  was  the  rule  in  equity,  and  had 
Wen  often  decreed,  that  where  a  tcftator,  being  indebted. 


Cfiancer^ 


^55 


«fC§  his  debtee  a  legacy  greater  than  his  debt,  it  (hall  go  »  Y*"*'  *^9* 

in  fatis&£lion  ^  for  a  man  (hall  be  intended  to  be  juft  be-  ^  w'm^.^c 53, 

fore  he  is  kind ;  otherwife  where  a  legacy  is  le&,  tor  that  617.  a  Br.  Ch. 

is  neither  to  be  juft  nor  kind,  and  (hail  not  be  taken  to  go  4oe. 

in  fatisfadion  of  any  part.  Cowpery  Lord  Chancellor,  faid, 

It  might  be  as  gobd  equity  to  conftrue  him  to  be  both  juft 

and  landy  if  he  intended  to  be  both  ;  that  if  any  part  of 

300  /.  be  applied  to  the  payment  of  the  debt,  as  for  fo 

much  it  b  not  a  gift,  whereas  a  legacy  mud  be  taken  to  Legacy  moft  be 

be  a  gift  or  gratuity  \a) :  And  there  being  affets  and  ibme  "J^^***  ^*^* 

proofs  of  the  teftator's  greater  kindnefs  to  A.  than  his 

ether  nieces,  his  Lordfhip  decreed  her  the  whole  300  /• 

o?er  and  above  her  debt  [b). 


{a)  R.  accpoft  508. 

\y)  Vide  3  Atk.  65.  The  rule,  that 
where  a  debtor  gives  a  legacy  as  large 
or  larger  than  the  debt  ic  (hall  be  con- 
fidered  as  a  fatbfadion,  is  fall/  efla* 
bliihed.  Though  courts  have  not  ap- 
proved of  it,  and  always  endeavour. 


if  there  is  any  room  for  it,  to  dtilin« 
gui(h  cafes  out  of  it,  3  Atk.  96.,  ap- 
pointing the  legacy  to  be  paid  at  a 
future  period,  however  ncr.r,  takes 
the  cafe  out  of  the  general  rule.  Fide 
2  Ve%.  635.  2  P,  Wms,  555.  2  Atk^ 
300.  Prtc.  Cb,  270. 


6.     Kemp  contra  Coleman. 

[Mich.  FacatUn,  6  Ann.] 


Usn 


PE  R  eundum  Dominum  Cancellar,  Inter  Kemp  &  Cole-  Bond  given  to 
many  Mich.  vac.  1707.     It  was  laid  down  as  a  rule  in  "^'Jlfo^^^'Jiout 
equity,  that  where  the  fon  without  the  privity  of  the  father  fTt'hcr"  privity, 
or  parent  treating  the  match,  gives  a  bond  to  return  or  re-  is  void. 
f|ind  any  part  of  the  portion,  it  is  void  {c). 


(f)  Any  private  agreement  or  trea- 
ty, infringing  the  open  and  public 
agreement  of  marriage,  is  confidered 
a&  fraudulent,  Ptyton  v.  Bladivtil, 
I  Feng,  240*  Redman  v.  Redman, 
I  Fem.  348.  Gaie  v.  Lindop  1  Fern. 
47^.  Lamlee  v.  Hanman,  2  Fern,  499. 
Keat  v.  Allen,  a  >Vrw.  588.  fFdber  v. 
Fiuvter,  2  Bro.  P,  C.  88.  Morri/on  v. 
Arbuibnot,  1  Bro.  Cb.  Rep,  548.  n. 
Pitcaime  v.  Ogbourne,  a  Fez.  375  •  '*  In 
.  Neville  V.  Wilkin/cn,  before  Lord  Thur- 
loiv,  in  November  1782,  his  Lordfhip 
ifaid  he  would  not  lay  it  down  as  a  rule 
that  fraud  in  cafes  of  this  nature  mull 
be  upon  an  article  exprefsly  contraAed 
for,  but  any  reprefentation  mifleading 
the  parties  cofitradiDg  on  the  fubjeS 


of  the  contrail,  was  within  the  prin- 
ciple of  the  other  cafes ;  and  his  Lord- 
!hip  relieved  by  injundion  againft  a 
bond  entered  into  by  the  plamtiff  to 
the  defendant  before  the  plaintiff'* 
treaty  of  marriage,  the  defendant  hav- 
ing by  the  plaintiff's  defire,  upon  the 
occafion  of  fuch  treaty,  mifreprefent- 
ed  to  the  wife's  father  the  amount  of 
the  plaintiff's  debts,  and  particularly 
concealed  irom  him  the  bond  in  ques- 
tion, and  this  relief  was  given,  al* 
though  it  did  not  appear  there  was 
any  adual  flipulation  on  the  part  of  the 
wife's  father  inrefpedoftheamountof 
the  plaintiff's  debts.  Videetiam  Key  v. 
Bradjha^jUy  2  Fern.  102.  JVoodbou/e  v. 
Sbcplcy,  2  Ask,  535.  Blancbett  v.  Fcj 

terg 
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//r,  2  Fez.  i6j^  Montefiori  v.  Monte- 
fmrif  I  BL  Rep.  363.  Jackfin  v.  /)«- 
chain,  ^Term  Rep,  55 1."  The  above 
19  a  note  by  Mr.  Cox  tc  the  cafe  of  ^0- 
^eris  V.  Roberts,  3  P.  /^j»/.  74.  In  Tttrton 
V.  Benfottt  I  P.  /^i»/.  496*  it  was  held 
that  a  private  bond  to  pay  back  part 
of  the  portion  was  void,  notwithlUnd- 
ing  it  had  been  afligned  for  the  benefit 
of  creditors.  The  party  to  any  fuch 
private  agreement  is  entitled  to  be  re- 
lieved againil  it,  as  appears  from  moft 
of  the  cafes.  In  Peyton  v.  Blakevsell, 
It  was  held  that  a  releafe  procured  af- 
ter marriage  from  the  hufband  by  the 
perfon  who  had  agreed  to  fettle  an 
cllate  on  him,  was  void.     In  Roberts 


OLliancers. 


V.  Roberts,  apon  the  (bn^s  narriige^ 
there  was  a  power  to  die  fiitber  to 
fettle  a  jointure  apon  any  troautn  he 
might  afterwards  marry,  paybg  tcoo/. 
to  the  fon.  Upon  the  fauer's  mar* 
ryingy  the  fon  was  prevailed  opon  bj 
him  to  releafe  the  1000/.  and  to  no- 
ti  fy  fuch  releafe  to  the  friends  of  the 
father's  intended  wife,  the  father  giv- 
ing a  private  bond  for  pajring  die 
fame.  The  Court  refiiiea  to  reUere 
againft  this  bond,  as  the  rdeaie  was  in 
fraad  of  the  firft  marriage.  Moft  of 
tho  cafes  on  this  fubjed  are  fiilly  ftned 
in  Powell  on  Cbntrads,  z  vd.  163  to 
177. 


ijnds  detifcd  to 
J.  S.  paying  the 
fteir  20,cco  I . 
vdthin  20  years, 
at  loocl.  per 
ano.     Heir  ea- 
ter^ for  noo- 
fta^-ment,  as  for 
forfeiture,  and 
^Tifce  relieved, 
a  Vent.  552.  In 
cafes  of  forfeit  - 
vir,  ecuity  cah 
f t'liere  frherc 
tbnrcan  give  (a 
tisfadioa. 
Intticfl.     E^* 
AK.  loS.  p.  4* 
S.C.     xVon. 
366,594. 
I  Ch.  R.  i6i« 
I  Vcm.  S3. 


Taxes. 


7.  Grlmfton  contra  Lord  Bruce  &  Ux. 

[In  Cane.  1707.] 

TT  Dcvifcd  his  lands  to  J.  S.  and  his  heirs,  on  condi- 
-*^  •  tion  to  pay  20,000  /.  to  the  heir  at  law,  wx.  locx) /. 
per  annuttti  for  the  fird  (ixteen  years,  and  2000  /•  per  an* 
num  after  that,  till  the  whole  ihould  be  paid }  the  heir  en- 
tered for  non-payment  of  one  of  the  1000  L  per  aemum^ 
and  ?.  S.  brought  his  bill  \  and  it  was  objeded,  that  the 
condition  rcilorcs  the  heir,  and  that  Chancery  ought  not  to 
aid  in  diflierifon  of  him  :  But  it  was  refolved  by  Cowper, 
Lord  Chancellor, 

I  ft.  That  the  entry  of  the  heir  in  this  cafe  was  only  to 
inforce  the  payment  of  his  principal ;  as  where  a  mortga- 
gee enters ;  and  that  the  Court  can  give  him  intereft  for 
the  fame  from  the  time  it  became  payable;  and  A^t  where- 
ever  the  Court  can  give  fatisfa£lion  or  compenlation  for  a' 
breach  of  condition,  they  can  relieve. 

2dly,  That  for  every  1000/.  from  the  time  it  became 
payable,  the  legatee  or  heir  (hould  have  intereft,  becaufe 
both  the  fum  and  time  of  payment  were  certain  and  paft. 

3dly,  That  there  is  to  be  no  dcdudion  of  any  taxes,  be- 
came it  is  not  to  iflue  nor  arife  from  the  lands,  but  is  given 
as  a  fum  in  grofs,  fecurcd  by  entry  on  the  lands  for  non« 
payment. 


8,  Higgins  contra  Derby. 

\Mich.  Facaticttt  6  Ann.  S.  C.  i  Wms.  98.    2  Vern,  6oo. 
called  Higgins  v.  Dowler  (a),  j 

^RUST  of  a  term  of  years  was  declared  to  the  huf-  R<maJn(kr  of  « 
-*     band  for  life,  remainder  to  the  wife  for  life,  remain-  dYilghtwafe/ii 
^er  to  the  firft  fon  of  their  bodies,  and  the  heirs  male  of  limitation  in 

"the  body  of  fuch  firft  fon,  (and  fo  on  to  every  other  fon,)  ^•»»^* 
and  for  want  of  fons,  then  \6  the  daughters  of  the  faid  huf- 
band  and  wife.     The  hufband  and  wife  died,  and  there  If  the  cftate-tall 
was  no  fon  of  the  marriage,  but  there  was  a  daughter  ;  ^j^^  ^Xl'^^^ 
and  the  queftion  was.  Whether  (lie  (liould  take  by  virtue  txlctx,  tiic 
of  this  limitation,  it  being  after  a  Jimitation  in  tail  to  the  daughters  Aall 
fons?  EtperCowper,  Lord  Chancellor,  Where  the  limi- j^^^^ ' ^'^^^i^^ 
tations  to  the  fons  ever  took  efKj^l,  and  *  the  eftats  vcfted,  vi.  Rep.  B.  rI 

•  the  remainder  and   limitation  to  the  daughters  become  tent»p-Hard.4i6. 
void  :  But  if  there  never  was  a  fon,  as  it  happened  in  this        L  ^57  J 
cafe,  the  remainder  is  good ;  for  the  limitation  mutt  be 
conftrued,  if  there  be  a  fon,  then  to  him ;  if  no  fon  but  a 
daughter,  then  to  her  {b). 

But  upon  reading  the  fcttlement  it  appeared  to  be  thus. 
And  in  default  of  ijfue  male  of  the  body  of  the  faid  hufband^     ^ 

,  ihen  to  the  doubters  :  And  therefore  it  was  held,  that  the 
hufband  took  an  eftate- tail,  and  for  that  reafon  the  limita- 
tion  to  the  daughters  was  held  void,  being  after  a  plain  li- 
mitation in  tail  to  the  hulband  (r). 

(a)  Fidel  Fez,  202.  *'  the  firft  executory  dcvifc  of  the  whole 

{h)  The  following  note  is  fubjoined  "  intcrcft,  any  one  of  them,  which  is 

by  Mr.  Coxe  to  the  report  of  this  cafe,  *'  fo  limited  that  it  mud  take  effed  ( if 

I  P.  fVms.  •  "at  all)  within  twenty-one  years  after 

*'  Not  with  (landing  that  the  autho-  **  the  period  of  a  life  then  in  being, 

rity  of  this  cafe  has  been  in  fome  in-  '*  may  be  good  in  event,  if  no  one  of 

fiances  called  in  queftion,  (as  in  Clare  *'  the  preceding  executory  limitations^ 

V.  Claret  Ca,  tern.  Talb.  26,  JVyth  v.  '*  which  would  carry  the  whole  in- 

Blackman^  1  Fe%,  202.)  yet  it  feems  **  tercft,  happens  to  veil.     But  when 

now  fully  edablifhed,  by  Stanley  v.  •*  once  any  preceding  executory  limi- 

Leigh,  2  P.  Wms.  686.  Brooks  v.  Tay  **  tation,  which  carries  the  whole  in- 

lcr,Mof  188.  Stephens  V.Stephens,  Ca.  '*  lereft,  happens  to  take  place,  that 

temp,  Talh,  228.   Gonverv.  Grof*uenor,  **  inflant  all  the  fobfequcnt  liroiutions 

Barmard.  54.    Sheffield  v.  Lord  Orrery,  **  become  void,  and  the  whole  intereft 

3wAi.  287.  Pelhamv.Gre^ofy,  ^  Bro,  **  is  then  become  veiled."     ¥  earners 

Pari,    Ca,  435.      Doe  v.  Fcnnereau,  Coat.  Rem,  if].     Fide  alfo  the  notes 

Doug.  470.    Marjh  v.  Marjh,  i  Bro.  to  Dee  verf.  Fonnereau,   Doug,    485. 

Cha.Rep.  zg^.  Knight  v,  Ellis,  2  Bro.  etfcq,"*^ 

Cha.  Rep,    570.    Hockley  v.  Menmhey,         {<)   From  the  report   in  Fernon  it 

3  Bro,  Cha.  Rep.  82.     The  rcfult  of  appears  that  thequeftion  arofe  upon  a 

which  cafes    (in  the  words  of  Mr.  demurrer  ;  and  Sir  ^c/^  y<^^7/,  in  5//2«- 

Fearne)  is,  *•  that  whatever  number  hy  v.  Uigh,  2  //7«j.  618,  (ays,  that  as 

'*  of  limitations  thert  may  be  after  to  what  i^  faid  at  the  end  of  the  cafe 

4  "^ 
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in  Salk.  that  it  cOuld  be  no  ingredient  have  been  too  remote^  yet  as  he  took 

in  the  judgment  of  the  Court ;  for  on  an  exprefs  eftate  for  life  before^  and 

arguing  a  demurrer,  the  court  cannot  this  was  not  the  cafe  of  an  inheritance, 

go  out  of  the  pleadings ;  and    this  it  by  no  means  follows  that  he  took 


mull  therefore  be  a  miRalce.     And  it  any  eftate  by  words  of  imj^cation  ; 

is  obfervcd  by  Mr.  Fearne,  (Effay  on  and  the  words  in  default  of  iffme  maU 

Cont.  Jiem,  2  ed.  p.  400.)    that  al-  might  well  refer  to  fnch  default  of 

though   an  indefinite  failure  of  iflue  ifTue  male  as  was  before  exprefled. 
male  of  the  body  of  the  hufband  would 


g.     Whitlock  contra  Waltham. 

[27  Jan.  Hill.  7  Ann.     Jt  the  Roll:.'] 

Payment  onn-    'TP  H  E  intcrcft  of  a  mortgage  was  paid  to  and  receiyed 
tereft  of  inort-       A      by  the  fcrivcncf  that  put  out  the  money ;  the  fcri- 
5JS«lsg^^rif  "^^^^  proved  infolvcnt  j  and  the  queftion  was,  Who  (hould 
be  has  the  bond    bcar  the  lofs  ?  And  it  was  admitted  in  this  cafe,  firft, 
or  mortgage-  That  if  the  fcrivcnei  be  cntruftcd  with  the  cuftody  of 

i7«;.  p.  4.''s.  c!  ^^^  bond,  he  may  receive  the  interelt  •,  and  though  he  fails, 
I  Vern.  1 50.  So  yet  the  mortgagee  fhall  bear  the  lofs :  And  that  fo  it  is  alfo 
of  principal,  if  \^  fy^h  cafc,  if  hc  fcceive  the  principal  and  deliver  up  the 
bondV  Ca"ch.*^  ^on^  \  for  being  entrufted  with  the  fecurity  itfclf,  it  (hall 
93.  Vi.iVprn.  be  prcfumed  he  is  entrufted  with  a  power  over  it,  and 
laS,  265.  Pic.  ^j^jj  ^  power  to  receive  the  principal  and  intcrcft ;  and 
'  *°^*  the  rather  becaufc  the  giving  up  of  the  bond  upon  the  pay- 

ment of  the  money  is  a  difcharge  thereof;  othcrwife  if  the 
obligee  take  away  the  bond,  for  then  hc  hath  no  autho* 
rity  to  receive  any  money. 
Othcrwife  of  idly,  If  a  fcrivener  be  entrufted  with  the  mortgage- 

roorrgigcdccd.    j^^j^  ^^^  ^j^g  j,^^^^  j^^  jj^^j^  ^^^jy  authority  to  receive  the 

intereft,  but  not  the  principal ;  becaufe  the  giving  up  the 

deed  is  not  fufficient  to  reftorc  the  eftate,  but  there  muft 

be  a  re-conveyance ;  whereas  the  giving  up  a  bond  is  in 

law  an  extinguiftiment  of  the  debt. 

agrccT,  it^rwcli       S^^X*  That  though  the  fcrivener  has  neither  the  cuftody 

during  men-       of  the  mortgage  nor  the  bond,  yet  if  the  mortgagee  agrees 

^agcc's  life,  tho'  ^j^^^  ^^^  mortgagor  fliall  pay  the  intereft  to  the  fcrivener, 

he  hath  neither       -       .  n       **     ,  11*^.1  t       r     •  1 

bond  nor  mori-    ^^^  mterelt  may  be  well  paid  to  the  fcrivener,  as  long  as 
%^%^»  tlie  mortgagee  lives. 

And  affer  hia  4thly,  That  if  the  mortgagee  dies,  and  his  executor 

death,  if  cxfcu-  comcs  to  the  fcrivcncr,  and  receives  intereft  of  him  and 
«p.*%or  by      ^^  ^^^  hands,  that  became  due  after  the  death  of  thcmort- 
impiicaiion.         g^gec  ;  this  is  a  good  payment ;  and  if  after  fuch  receipt 
the  fcrivener  breaks,  the  mortgagor  (hall  not  bear  the  lofs; 
for  it  was  the  mortgagee  that  trufted  the  fcrivener,  and  the 
executor  came  into  the  agreement,  and  thereby  renewed 
L  ^5"  J         ^^>  fuppofing  it  was  detei mined  by  the  death  of  the  mort- 
gagee, but  it  was  rather  an  agreement  than  an  authority, 
and  could  not  die  with  the  party.     NotOy  This  was  the 
principal  cafe,  and  affirmed  by  Co%vperf  Lord  Chancellor. 


r  Cliancetp.  15S 

10.     York  contra  Stone  &  al. 

[Nov.  16.  Mich.  8  Ann.  In  Cane] 

'TPHREE  pcrfons  being  jointly  interefted  in  the  tnift  of  A  mortgage  fc- 
^     a  term  of  years,  one  of  tncm  mortgaged  his  third  vcn  the  joint- 
part;  and  the  qucftion  was,  Whether  the  joint-tenancy  [Ju^of.^^^m. 
was  ierered  in  this  cafe  ?  It  was  admitted  to  be  a  fettled  £q.  Ab.  193. 
point  in  Chancery,  That  if  H.  makes  his  will,  and  devifes  ?•  *•  S-^« 
his.land  to  one  in  fee,  and  after  mortgiiges  his  land  to  an- 
other in  fee,  this  is  no  total  revocation,  but  the  equity  of 
redemption  ihall  pafs  by  the  devife.     But  Cowper^  Lord 
Chancellor,  held,  that  a  joint-tenancy  is  an  odious  thing  in 
equity ;  that  as  to  the  cafe  of  the  will,  it  might  be  for  the 
benent  of  the  mortgagor,  that  this  wUl  (hould  not  be  re- 
voked J  but  that  it  is  to  the  difadvantage  of  the  mortgagor 
that  the  joint-tenancy  (hould  continue  -,  becaufe  if  he  hap- 
pen to  die  firft,  all  his  eftate  and  intereft  goes  from  his  rc- 
prefentatives  to  the  furvivor,  unlefs  it  be  conftrued  a  fe- 
verance. 


II.  Duke  Hamilton  contra  Lord  Mohun. 

[20  Mail,  9  Ann.] 

rN  N  E  of  the  marriage-articles  was,  That  the  intended  CoTcntnt  before 
^^     hufband  fliould  within  two  days  after  the  marriage,  "X'dfc  w'ifc'i 
for  the  peace  of  the  family,  releafe  the  guardian  of  the  guardian  within 
young  lady  (the  Lady  Gerard)  of  all  accounts  of  the  mean  ^«^o  «**>«  after  of 
profits  of  an  eftate  that  belonged  to  the  lady.    Etper  Caw-  t^T^^&t^ht 
per^  Lord  Chancellor,  Admitting  there  was  no  furprife  or  aiide  in  equity. 
concealment,  yet  this  covenant  ought  to  be  fet  afide  as  ex-  ^^•^^'  9°- P-  ^• 
torted  from  the  hufbnnd,  who  could  not  have  the  daughter  5^/5  j*.   "°* 
but  upon  thefe  terms ;  and  that  wherever  a  mother,  or  fa-  i  F.  Wma.  118. 
ther,  or  guardian  infills  upon  private  gain,  or  fecurity  for  ^J  wj9**'  *^^' 
it,  and  obtains  it  of  the  intended  hufband^  it  fhall  be  fet    °       *  ^^* 
afide ;  for  the  power  of  a  parent  or  guardian  ought  not  to 
be  made  ufe  of  to  fuch  purpofe :  You  (hall  not  have  my 
daughter  unlefs  you  do  fo  and  fo,  is  to  fell  children  and 
matches.     And  he  held  thefe  contrafts  with  the  father, 
isfc.  to  be  of  the  fame  nature  with  brokage-bonds,  55V. 
but  of  more  mifchievous  confequence,  as  that  which  would 
happen  more  frequently  *,  and  that  it  is  now  a  fettled  rule, 
That  if  the  father,  on  the  marriage  of  his  fon,  take  a  bond 
of  the  fon,  that  the  fon  (hall  pay  him  fo  much,  ^c.  it  is 

void. 


i5»  C&ancerp. 

roid,  being  done  by  coercion  while  he  is  under  the  awe  of 
his  father  (a). 


(a)  The  cafei  in  which  Courts  of 
Equity  will  relieve  againft  unequal 
contracts  on  principles  of  public  po- 
licy, ariiing  either  from  tnc  fubjeft 
matter  of  the  contrail,  or  the  relative 
£tuations  of  the  contrading  parties, 
are  ilated  by  Mr.  Coxc,  in  a  note  to 
OfinonJv.  Fiiscroy.  3  F.  If^ms.  1 31. 

The  following  decxfions  have  taken 
place  on  points  fimilar  to  that  in  the 
text :  Pearce  v.  Hearing,  cited  in  Hjl- 
ton  V.  Hjlforr,  2  Fez.  547.  The  de- 
fendant having  been  guardian  to  A  , 
by  ^.'s  diredions,  immediately  upon 
his  coming  of  age,  invefted  a  con(i- 
derable  fum  of^/s  money  in  the  pur- 
chafc  oi  (lock  in  the  defendant's  name, 
which  A.  foon  after  confirmed  to  the 
defendant  by  deed  of  gift.  The  deed 
was  fet  afidc.  So  in  Hjlton  v.  Hyltcn, 
where  the  defendant  was  ading  exe- 
cutor in  a  will  under  which  the  plain- 
lift  was  entitled  to  confiderable  pro- 
perty, and  foon  after  the  plaintiff's 
coming  of  age  he  granted  to  the  de- 
fendant an  annuity  of  60/.,  gave  him 
a  general  relcafc,  and  two  written 
diicharges,  upon  his  delivering  up  fe- 
vcral  papers.   The  Court  fct  afidc  the 


grant,  and  dire&ed  a  cooveyance  and 
account.  The  fame  principle  is  ap- 
plied to  tranfadions  of  other  perA^ns 
between  whom  a  fimilar  confidence  has 
exiiled  as  in  the  before-mentioned  cafe 
of  Ofiifjut  V.  Fiizroy,  where  th&  de- 
fendant having  been  employed  aa-fer« 
vant  to  attend  upon  J.,- lien  an  in* 
fant  abouc  fcventeen^  to  prevent  hit 
being  impofed  upon,  and  continued  in 
J.*s  fervice  afterw^s,  when  J*  was 
about  twenty- feven  years  of  age»  pre- 
vailed upon  him  to  give  a  bond,  wnich 
was  kept  fecret  from  ^/s  friends^  and 
there  were  fome  proofs  of  the  weak- 
nefs  of  J,*$  capacity.  Gri^  v.  De^ 
'vtuilUy  cited  in  Mr.  Coxe^i  note  to 
0/mond  v.  Fltzroy^  where  the  plaintiff 
lived  fome  time  before  he  came  of  age 
with  his  filler  and  her  hufband,  and- 
the  Court  fet  afide  fecurities  obtained 
from  him  by  them  on  his  coming  of 
age.  The  following  cafes  have  been 
decided  on  the  fame  ground  between 
parent  and  child  ;  GliJJbm  v.  Okeden, 
2  Atk.  258.  ^Bro.  P.  C.  560.  Toumg 
v.  Pear,  2  Atk,  266.  Cocking  v.  Pratt 9 
I  Fesi.  400.  Howes  v.  Ifjatt^  3  Br9m 
Cb.  156. 


[159] 


A  tfrm  Umited 
in  rcroainder  af- 
ter 'the  father's 
death.  In  truft 
for  railing 
<Uu)(hters*  por- 
tions at  foch  an 
age  or  marriage, 
vrhen  either  hap- 
pen* the  portions 
may  be  raifed  in 
the  futber*s  life, 
time.     £q.  Ab. 
337.  p.  5-  S.  C. 
a  Vcrn-  640, 
6ss.    3C.  R. 
s^o. 


12.  Corbett  &  Ux.  contra  Maid  well. 

[Trin.  9  Ann.  In  Cancell.] 

A  Bill  was  brought  for  raifing  the  wife's  portion  out  of  a 
-^^  rcverfionary  term  expeQant  on  her  father's  death ; 
The  cafe  was,  Thomas  Maidwell^  the  father  of  the  plain- 
tiff's wife,  upon  his  marriage,  fettled  to  the  ufe  of  him- 
feif  for  life,  remainder  to  truftees  for  500  years,  remain- 
der to.the  heirs  male  of  his  body  by  his  intended  wife,  and 
if  he  fliould  happen  to  die  without  ifl'ue  male  of  his  body  by 
his  wife,  and  there  fhould  be  one  or  more  daughters  of  their 
two  bodies,  tvhlch  Jhould  he  u/imarrUdy  or  not  provided  for 
at  the  time  of  his  deaths  fuch  daughter  (if  but  one)  (hould 
have  2000/.,  and  '^ol,per  annum  ifluing  out  of  the  profits 
till  the  portion  fliould  become  due  \  the  portion  to  be  pay- 
able at  the  age  cf  eightctn,  or  day  of  marriage,  and  7^ 

power 


power  for  die  tniftees  to  raife  it  by  fale  or  mortgage  of 
the  ternit  or  perception  of  profits.  There  being  but  one 
daughter  of  this  marriage,  and  no  fon,  the  wife  died,  axid 
the  daughter  being  above  the  age  of  twenty-one,  and  mar- 
ried to  mc  plaintifFy  the  qucftion  was.  Whether  the  tnif- 
tees  could  raife  her  portion  in  the  life  of  her  father  ?  And 
on  great  conGderation  it  was  held  by  the  Lord  CowptTf 
Lord  Chancellor  {a\ 

ittf  That  though  a  term  is  limited,  in  remainder  to 
commence  after  the  death  of  the  father,  yet  if  thetruft  is 
to  raife  a  portion  payable  at  the  age  of  eighteen,  or  day  of 
mflirriaget  without  qucftion  the  daughter  (hall  not  wait 
the  death  of  her  father,  but  at  the  age  of  eighteen,  or 
marriage,  may  compel  a  fale  of  the  term. 

2dly,  Sp  it  is  if  the  truft  of  a  term  for  raifing  daughters*  So  if  00  cootm- 
porrions  be  limited  to  take  effea,  in  cafe  the  father  dies  S"^n  ""nc  'h!  - 
without  iflue  male  by  his  wife,  and  the  wife  die  without  pens  ?n  the  ii4 
ifliie  male,  leaving  a  daughter,  in  fuch  cafe  the  term  is  of  the  father. 
ildeable  in  the  life  of  the  father. 

That  fo  far  it  had  been  carried  already,  but  he  doubted 
whether  he  could  have  gone  fo  far  in  cafe  the  matter  were 
rei  integra  ;  but  tlut  the  reafoning  upon  which  it  had  been 
founded  was,  that  by  the  death  of  the  motlier  the  poflibi* 

{a)  Though  the  dodrine  mentioned  to  fons  in  taiU  remainder  to  tr'ullees, 

at  the  beginning  of  the  cafe,  and  eila-  in  cafe  there  ihould  be  no  Ton,  to 

bliihed  in  the  cafes  of  Greaves  and  raife  a  portion  payable  at  twenty-one 

Maddtfin^  and  in   Gerard  v.  Gerard ^  or  marriage,  with  a  maintenance  in  the 

%  Fern,  458.  are  received  as  Ja%v,  the  mean  time,  the  firft  payment  'whereof 

incUnationof  the  courts  has  been,  ever  to  be  made  on  the   firft  of  certain 

fince  the  cafe  of  CorUtt  and  Maidwell,  J  ieafts  which  (hould  happen  after  the 

againft  raifing  portions  in  the  life  of  eft  ate  limited  to  the  truftees  Jhould  take 

the  father  ;  and  they  have  endeavour-  effea  in  pojfejjion,  Stephens  r.  Dethick^ 

ed,  if  poffible,  to   diltinguifh  cafes  3  Atk.   39.    where  it  was  provided 

from  the  general  rule;  as  in  Butler  v.  that  the  daughters  (hould,  out  of  the 

Dnncombe,  1  P  Wms,  448.,  where  the  premifcs  comprifcd  in  the  term,  re- 

truft  was  to  raife  portions  after  the  ceive  a  yearly  maintenance,  and  that 

ctmmencenunt  of  the  term.     So  Church'  the  refidue  of  the  rents  (hould,  /;■  the 

man  v,  Harvey,  Amh,  335.  Rerefhy  v.  mean  time,   till  the   portions  became 

Niwlands  2  P.  Wms.  93.    2  Bro.  R.  payable,  be  received  by  fuch  perfons 

C,  487.  where  the,  portion  was  to  be  as  Ihould  be  entidcd  to  the  reverfion 

paid  at  eighteen  or  marriage,  or  as  immediately  e.vpcdant  upon  the  de« 

foon  after  as  it  could  ht  conveniently  termination  of  the  term.     Vicle  Sandys 

raifed  ;  and  there  was  a  provifo,  that  v.  Scindys,  1  P,  IVms.  707.     Hebhle- 

ir  the  father  (hould  die  without  any  thijuaitey/.  Cart*wright,Ca.  temp.Talb* 

dzughtcT  li'uing  at  his  decca/e,  the  term  31.    Stanley  w.  Stanley,    i   Atk,   549. 

to   be  void,   and  a  power  with   the  Hall  v.  Carter,  2  Atk,  354.     Goqdall 

truftees*   confent  to  rt^oke  the   ufes.  v.  Rivers^  Mof,  395.    Lyon  v.  Duke  of 

Brome  v.  Berk  ley ,    2   P,  Wms,  484.  Chandos,'^  Atk,  /^\6,    Smith  y,  Evans  ^ 

%  Bn>,  P,  C,  437.  where  lands  were  Amhla'6'^^.  Cen'wayy,Coft<way,^Bro^ 

fiouted  to   the  hufband  for  life,  re*  Cb,  267. 
siainder  to  the  wife  for  life,  remainder 

lity 
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lity  of  iflue  male  was  cxtmft :  That  all  that  was  contin« 
gent  in  the  cafe  has  happened :  It  is  become  impoiGble 
that  there  (hould  be  ilTue  male ;  and  as  to  die  father's 
death)  that  is  not  contingent,  for  all  men  muft  die ;  and 
it  is  now  the  fame  thing  to  fav,  when  the  father  fliall  die 
without  iflue  male  by  his  wife^  as  to  fay  when  the  father . 
ilialidie. 

And  if  this  cafe  had  gone  no  farther,  it  had  been  no 
more  than  that  the  father  is  tenant  for  life,  remainder  to 
truftees  for  500  years  for  raifmg  daughters'  portions  pay- 
r  iGol  ^^^^  ^^  ^^^  ^g^  ^^  eighteen,  or  marriage;  and  now  all 
contingencies  having  happened,  and  being  out  of  the  cafe» 
it  fliouli!  feem  within  the  reafon  of  the  fint  refolution. 

That  the  cafe  of  Greaves  and  Mattifon^  2  Jo.  2of .  comes 
fully  up  to  this  refolution :  Sir  Edward  Greaves  made  a 
fctilcsr.v'-r.t  to  the  ufe  of  himfclf  for  life,  remainder  to  the 
ulV.  oi ;.. »  iirft  fon  in  tale  male,  remainder  to  truftecs  for 
forty  year-*,  remainder  to  himfelf  in  fee :  The  term  is  de- 
clared tu  be  in  trud,  that  in  cafe  it  (hould  happen  that  the 
faid  Sir  Ediujrd  ihould  die  without  Iflue  male  of  his  body, 
then  the  truftces  fliould  raife  5  .00  /.  for  daughters'  portions 
payable  at  the  age  of  twenty- one,  or  marriage,  with  a  pro- 
vifion  for  maintenance  in  the  mean  time.  The  wife  died, 
Ca.  t  if»p.  Talb.  leaving  two  daughters,  and  no  iflUc  male  ;  and  by  Pemher'- 
31.  Un^  Dolben^  and  Raymond^  it  was  refolved,  that  the  right 

to  the  portion  was  veiled  by  the  mother's  death  without 
iffue  male,  in  the  life  of  the  father ;  for  otherwife  the  fa- 
ther might  live  fo  long  that  the  portions  might  be  of  little 
fervicc. 

Thus  far  the  Court  has  gone  for  convenience,  that 

young  women  may  have  their  portions  when  they  moft 

want  them. 

But  nnt  brfoie         But  in  thc  principal  cafe,  the  daughter,  who  is  the  fub- 

(he  contingency    j^f^  of  this  provifiop,  muft  bc  a  daughter  unmarried  orun- 

happcued.  provided  for  at  the  time  of  the  father's  death,  which  is  si 

contingency  not  yet  happened,  and  therefore  it  comes  not 

within  the  reafon  of  either  of  the  rules. 

As  to  the  30  /.  per  annum  for  maintenance,  he  held,  that 
mud  be  intended  in  cafe  the  father  die  without  iflue  male, 
leaving  a  daughter  under  the  age  of  eighteen,  or  not  mar- 
ried, becaufe  otherwife  this  abfurdity  muft  follow,  that  thc 
daughter  muft  be  paid  maintenance-money  in  thc  life  of 
the  father,  out  of  the  profits  of  a  term  that  is  not  to  com- 
mence till  after  the  father's  death. 
I  Salic.  MQ.  That  this  cafe  was  too  ftrong  for  the  Court  to  attempt 

llo^  s.*c^*^"    to  get  over,  and  to  do -it  would  create  great  confufion; 
3  Chan.  Rt-p.      and  it  would  be  to  no  purpofe  for  any  one  to  make  deeds, 
640.  s.  c.        if  tl.c  argument  of  convenience  or  inconvenience  ihottU 
prevail  to  over-rule  them.    Bill  difmiflcd. 


Cbancetp. 


i6o 


ij.     \Vhitecomb  contra  Jacob- 

^Trin.  9  Ann.  In  Cane] 

1  F  one  employs  a  fadlor,  and  entrufts  him  with  the  dif-  Aierchant't 
*     pofal  of  merchandize,  and  the  fafior  receives  tlie  mo-  J^*  *"/Jjf 
uey,  and  dies  indebted  {in)  to  debts  of  a  higher  nature,  and  ftacr  not  jjable 
it  appears  by  evidence  that  this  money  was  veiled  in  other  ^^  ?«*>^  o^  *  fu- 
goods,  and  remains  unpaid,  thofe  goods  (hall  be  taken  is  oShw?fe«f  mo- 
part  of  the  merchant's  cftate,  and  not  the  fador's }  but  ilj  ney.  %  Vem.  " 
the  fa£lor  have  the  money,  it  fliall  be  looked  upon  as  the|63S«,jK^ 
fador's  eftate,  and  muft  hrfl  anfwer  the  debts  of  a  fupe-^U"  161 
rior  creditor,  l^c.  for  in  regard  that  money  has  no  car-l  jj^fl 
mark,  equity  cannot  follow  that  in  behalf  of  him  that  em- 1^^ 
ployed  the  faftor  {a). 


{u  The  principles  of  this  cafe  have 
been  confirmed  and  extended  by 
the  following  authorities  :  concerning 
which  it  is  to  be  obferved,  that  every 
dccifion  arifing  upon  the  bankruptcy 
of  the  party  rnirufted  is  applicable  a 
fortiori  to  other  contingencies*  on 
account  of  the  proviiion  in  Aat.  21 
Jac,  1 .  c.  19.  f.  10,  11.  concerning 
bankrupts  having  goods,  ^c,  in  their 
polTeffion  by  conl'jnt  of  the  true  own- 
er. CopimuH  v.  CalUttt^  1  P.  Wms. 
314.  rEq,Ca  Ah,  113.  Goods  af- 
ilgned  by  A  to  C.  in  truft,  to  pay  ^.'s 
debts,  are  not  affeded  by  the  bank- 
ruptcy of  C.  PerlA  MansfeU\Hwv- 
ard  V  Jemmeit^  3  Bur.  1  ^69.  If  an 
executor  becomes  bankrupt,  the  com- 
miinonci^  cannot  ffizc  the  fpecific  ef-' 
feds  uf  his  teliator,  not  even  money 
which  can  fpeciticaily  be  diftrnguiflicd 
and  afvcrtaincJ  to  belong  to  fuch  tcf^ 
tator.  Ptr  BidUr  J.  Rix  v.  Egging- 
ton,  I  T.  ^.  369.  If  a  fum  of  money, 
colleftfd  by  an  overfcer  who  became 
bankrupt,  had  been  kept  by  itfeif,  the 


oflignecs  could  not  have  touched  \u 
Per  Ld.  Ch.  King,  Godfrey  v.  Furzo^ 
3  P,  fVms.  185.  A  fadlor  to  whom 
goods  are  configned  has  no  property 
in  them,  nor  will  they  be  affeded  by 
his  bankruptcy.  Zinck  v.  Walker ^  2  Bl. 
Rep.  1154*  Bills  of  exchange  fent  to 
an  agent  or  banker  to  indemnify  him 
againd  acceptances,  ruled  to  be  the 
fame  as  goods  configned  to  a  fador. 
Fide,  as  to  that  point,  ex  parte  Dumas, 

1  Atk.  I'^t.  z  Vcz,.  582,  ex  parte  Our^ 
fell 9  Ambler    297.    ex  parti    Emery ^ 

2  Fez.  674.  di^.  that  where  a  note 
has  been  taken  for  the  money  [on 
goods  fold  by  a  fa£tor  who  became 
bankrupt],  the  Court  followed  the 
note.  Farr  v.  Newman,  \T»R,  62 1 • 
Goods  in  the  hands  of  an  executor 
cannot  be  taken  in  execution  for  the 
executor's  own  debt.  Miller  v.  Race, 
I  Bm\  457.  On  bankruptcies,  bank 
notes  cannot  be  followed  as  identical 
and  diflinguifhable  from  money,  buc 
are  always  confiJered  as  money  or 
cafh. 


14.     Vane  ver/us  Lord  Bernard. 


[Mich.  I  Gtforg.InCanc.  S.  C.  Prec.  Ch.  454.  Gilb.  Ch.  193. 
i£q.  Ab.400.] 

T  ORD  Afr«/7r// upon  his  marriage,  in  confideralion  of  ^"J""„^'2^/^„„^ 
•■^    a  portion  of  io,coo  /.  fettled  the  caftlc  of  Raby^  feV.  jlJ^^down  ■  mIvic 
to  the  ufe  of  himfelf  for  life,  without  impeachment  of  granted  aga-nft 
Vol.1.    .  P  wafte. 


i6i  Clbaplatn* 

^*.^  Kfc,     waftc,  remainder  to  his  fon  for  life,  is^c.    The  fon  brought 

wS"*  Chin.    *  ^^^  againft  his  father  the  Lord  Btmard^  to  enjoin  him 

Can  32.  from  pulling  down  the  caftle;  and  Cowper^  Lord  Chan- 

*  Vern.  738.     ccUor,  granted  an  injun£lion,  becaufe  this  was  an  abufe  of 

the  power,  and  derogatory  to  the  grant ;  the  intent  of  that 

priTilege  being  only  in  order  to  cut  down  timber,  and  epeu 

aew  mines  {a)* 

{fy  FuU  Fnc.  Ch.  4c 4.    I  Brvum.     107.    1  P.  ITnu.  526.    2  Bra.  88. 
l6o«  I  Firm.  S5.   I  Md.  379.   3  Jdi.    12  Fim.  Ak.  420. 
aiS«  119.    I  V^fi.  2649  5x1.   JmbUr 


Cl)aplatn. 


Brown  verfus  Mugg. 

[Micb.  la  W.  3.  B.  R.    2  Ld.  Raym.  791.  S.  C] 

itit'irliyVfn   CT^RESPAS^  for  taking  his  tithes  in  Inkborow.     By 
oM^wyU    jC    St  (pepal  verdid  it  was  found,  tliat  the  defendant  bein^ 
!|2^2£!^|^^    poflefled  of  the  benefice  of  Siocktoff,  and  a  chaplain  extra-^ 
stU  8.  c  13   ordinary  to  the  kirig,  was  prefented,  inftituted,  and  in* 
*  H- 3  ^•^'     dufted  to  the  reAory  of  IftUorwUf  being  above  the  annual 
3«^  I.C.  Hoit  ^^^^  of  SL  per  annum  g  that  the  benefice  of  Stockton  did 
diereby  become  void,  and  continued  fo  for  two  years, 
when  the  defendant  was  prefented  to  it  again  by  the  king, 
^  upon  a  title  of  lapfe,  and  thereupon  inftituted  and  in« 
dttQed \  and  that  Stockton  was  above  the  value  of  dipper 
a  *'^.45:     mnum.    Ei  per  Cur.  ift,  A  prefcntation  of  the  king  of 
2J*SSr17'*    hit  own  chaplain  does  import  a  difpenfation  which  the 
where  the  king   king  himfelf,  as  fupreme  ordinary,  has  a  power  to  grant, 
^'hSi^'        and  he  (haU  have  the  benefit  of  holding  a  plurality  without 
^bcBdLt.  '  any  previous  difpenfation:  But  if  the  king's  chaplain  be 
prefented  to  a  fecond  benefice  by  a  fubje£l,  a  difpenfa- 
tion is  neceflary,  and  muil  be  obtained  before  his  inftitu* 
'tion  to  the  fecond  living,    adly,  A  chaplain  extraordinary 
^  102  J       b  not  a  chaplain  within  the  benefit  ol  the  ilatute  of  the 
21  //•  S.  r.  13  ^  14*  but  only  the  cHlplains  in  ordinary. 
Judgment  for  the  plaintiif,  which  was  affirmed  in  C«iif. 
Scacc.  by  a  majority  of  one.    JV«^,  He  has  no  watting 
time,  but  has  only  an  entry  of  his  name  in  the  book'of 

chapbiiost 


Cl)atitable  Utt0.  iQa 

cli^Iains.  A  chaplain  within  the  21  H.  8.  ought  to  he 
retained  under  feal.  3  Cr^  424,  GqS.  41.  If  the  king 
have  a  (pecial  title,  and  prefent  generally,  it  is  void.  Hoi* 
302.  Jkiftr  JHblif  After  inftitution  and  indudion  a  prc^ 
lentadon  by  the  king  is  void,  though  it  be  ad  sirr^mnm* 
dami  but  he  muft  obtain  a  patent  of  expreb  grant* 


C|)aritable  Wtf^. 


.  I.   Dominus  Rex  verfus  Lady  Portingtoa* 

[4W,&M.] 

1^  N  a  traverfc  to  an  inquifition  poji  mortem  Anrut  Bar*'  Abfolntedevlf^! 
^^  &w,  the  jury  found  for  the  king,  by  rcafou  the  faid  S^STSSLi 
Anne  had^  devifed  her  land  to  fuperilitious  ufes  \  but  a  cafe  of  truft  fbr  fo*' 
was  made  as  foUoweth :  ^  perftitioM  afe<» 

Anne  Barlow  devifed  to  the  Lady  Poriington  and  her  fi^^jJ^^Ab* 
heirs,  abfolucely  without  any  truft;  that  (he  did  it  for  the  ^  S;C. 
good  of  her  foul,  and  that  the  dcvifee  owned   that  this  if*^3!4- 
cftate  was  not  hcr's,  but  belonged  to  God  and  his  faints.  ^••*""-^'  3'». 
The  qucftion  was,  Whether  this  devife  could  be  averred 
to  be  in  truft  to  a  fuperilitious  ufe  ?  And  the  G>urt  of 
Kng^s  Bench  held  it  could  not,  and  that  both  from  the 
ftatute  of  frauds,  and  from  the  nature  of  the  thing.    Sup- 
pofing  the  devifce  was  a  nun,  it  was  confidered  how  the 
law  was  then ;  and  the  Court  held,  that  a  monk  now 
might  purchafe,    becaufe  that  part  of  the  canon  law, 
wtereby  his  difability  arofe,  is  now  aboliQied,  and  the 
common  law  takes  no  notice  of  him. 

After  cliis,  viz.  26  May  1693,  ^"  information  was  pre*  Bat  dK^otenble 
ferred  in  the  Etchequer  for  a  difcovery,  and  an  applica*  ^^  IjJ^*^'*'^ 
don  of  the  devife  to  an  ufe  truly  charitable.  "*  ^"^ 

And  it  was  held,  ift.  That  the  ftatute  of  frauds  did  not  Statuu  of 
bind  the  king  (a)^  but  took  place  only  between  party  and  '^**^* 
partv.     2dly,  That  the  king,  as  head  of  the  common- 
wealth, is  cM>liged.b]r  the  common  law,  and  for  that  pur* 

{m)  Fide  3  Atkyns  14!,  \^^  Lord  is  not  boand  by  a  ftatute  unlefs  he  is 
Hard,  there  expruTcd  himfel^  doubt-  exprefsly  banMd.  Fide  \  BL  Cm. 
fd  as  to  this  do£irine>  that  the  kjog    253. 

P  2  pofe 


i6a  I  CbaritaWe  Qf«. 

D^ife  to  fjpcr-  pofc  entruRcd  and  empowered  to  fee  that  nothing  be'done 
wkMwtneirficr  to  thc  diftierifon  of  die  crown,  or  the  propagation  of  a 
tbebctr  nor  the  falfe  religion,  and  to  that  end  entitled  to  pray  a  difcovery 
5^u*^*kS  ^^  *  ^"**^  ^°  *  fujveraitious  ufc.  3dly,  This  ufc  being  fu- 
Alldlll^itto  pcrftitious,  is  merely  void,  and 'for  thaMcafon  the  king 
a  charitable  ole.  cannot  havc  it  {a) :  Yet  howe\'cr  it  is  not  fo  far  void  as  that 
*^  "9-  it  (hall  refuh  to  the  heir,  axid  therefore  the  king  (hall  order 

it  to  be  applied  to  a  proper  ufc  (^). 

(a)  Fide  ace.  Ambler  228.  u  hereby  e'evijei  to  ehariuble  ufcs  are 

\h)  But  now  'viiie  llat.  9  C.  11.  c.  36.     void. 

2.  Mr.  Attorney  General  contra  Shelly. 

[1712.  In  Cane] 


ToabiOfbra      ^  IR  R.  Ccmbe  devifed  an  annuity  out  of  his  land  for 
chantabic  «fe,      O  ^^  maintenance  of  jyatford  fchool ;  and  now  upon  a 

all  the  tertcnaflta  ,  ,.,  ,      ^-^  •  t      «        1  »  1 

need  nat  be  made  bill  in  Chancery,  brought  by  the  attorney  general  on  tlic 
|iiarcicf.  behalf  of  the  charity,  it  was  objected,  that  all  the  tcrte- 

nants  of  the  lands  charged  ought  to  be  brought  before  the 
Court:  Sed  Cur,  contra:  For  every  part  of  the  land  is 
liable,  and  the  charity  ought  not  to  be  put  to  this  difficul- 
ty ;  but  the  tertenants  may,  if  they  feek  a  contribution, 
undertake  to  make  them  parties  to  the  information,  or  help 
themfelves  by  fuch  courie  as  they  think  fit  (r). 

(f)  R,  0CC.  \  Wms.  599.   2  £f.  Cfl.  Ah.  167.  Aitorney  Gemerals.  I'yburgb. 

3.     Genner  verfus  Harper. 

fin  Cane.  Trin.  1714.    S.  C.  i  P.  Wms.  247.  Gilb.  Ch.*  240. 

Prcc.  Ch.  589] 


yf  Tenant  in  tail  made  a  nuncupative  will,  and  gave  a 
^'    rent  of  20/.  prr  annum  out  of  the   cftatc-tail   for 


Devife  of  lands 

to  charitable 

m^/or  without"  ^rcfting  of  a  free-fcliool,  and  onlercd  that  his  executors 

three  wltneflTca,    (hould  purchafe  Other  lands  for  the  maintenance  of  the 

ie^bfco  Llit    ^^*^   fchool:    this  will  was  made  before  the  lUtutc  of 

III.  b  3  Mod!  frauds,  but  the  teftator  died  after;  and  now  it  was  held 

319,262,163.    by  Harcourtt  Lord  Chancellor,  that  at  common  law  lands 

Mfe,^iW*     «^erc  not   devi fable ;    that  tlie  31  H.  S    empowers  the 

598^  owner  to  devife,  but  as  much  requires  that  his  will  of 

lands  {hall  be  in  writing,  as  the  ftatute  of  frauds  requires 

his   will    of  lands    fliould    have    three    witnefTes ;   and 

therefore  if  fuch  will  want  but  one  witncfs,  it  is  void  to 

all  intents  and  purpofes  ;  and  the  ftatute  of  the  43  of 

is//2..  which  favoured  appointments  to  charities,  is  now 

repealed  fro  tanta  by  the  ilatute  of  frauds  [d]. 

{d)   ride  note  to  R.  v.  Portit^/on,  ante  162. 


I  164  ] 


I.  Woodward  t;^/)^x  Makepeace- 

[Iiitr.  Mich    4.  Jac.  2.  Rot.  282.  Trin.  i  W.  &  M.  B.  R.) 

JjrO  0  D  JVA  R  D,  who  lived  in  the  diocefe  of  Litch-  "•  <>»'y  <>^^»Pr- 

^^    >/^  and  Coventry,  but  occupied  lands  in  the  parifh  j^?i^"t'til!able 

of  Z).  in  the  diocefe  of  Peterborough,  was  there  taxed  in  to  irate  for  belit. 

refpccl  of  his  land,  as  an  inhabitant,  towards  a  rate  for  '^*'*^^?/y*t. 

new-cafling  of  the  bells,  and,  becaufe  he  refufcd  to  pay,  I^**  a  BrowaU 

was  cited  into  the  court  of  the  bifhop  of  Peterborough,  and   10.  3Mod.«ix. 

libelled  againft  for  this  matter.     Et  per  Cur.   ift.  This  is  ^' ^'  ^^^^' 

not  a  citin*^  out  of  the  diocefe,  within  the  ftatute  32  //.  8.    *  * 

t*.  9.,  for  he  is  an  inhabitant  where  he  occupies  the  land,  as 

well  as  where  he  perfonally  refides.      ^^tJe  Cro.  Jac.  321. 

Cro.  Car,  97. 

2c! ly.  Though  he  docs  not  perfonally  live  in  the  parifbf  Lat.  103.  WJrt, 

yet,  by  having  lands  in  his  hands,  he  is  taxable ;   and  ^^«   *  ®"^'  *®' 
'  1         '    •  **  »    1    1     1    11  1  .     1  Ro.  SOI. 

whereas  it  was  pretended  the  bells  were  but  ornaments,  it  3  cro.  659. 

was  held,  they  were  more  than  mere  ornaments  *,  that  they  a  Ro.  R.  270. 

were  as  necciTary  as  the  fteeple,  which  is  of  no  ufe  witli-  Cro^^ilV^'  \ 

out  the  bells -,  and //<u//C.  J,  faid.  If  he  be  an  inhabitant  14.  10(1659/' 

as  to  the  church,  which  is  confefled,  how  can  he  not  be  P^*  5* 

an  inhabitant  as  to  the  ornaments  of  the  church  ? 


2.     Ball  v^rfus  Crofs. 

'T'HE  inhabitants  of  a  chapclry  within  a  pari(h  'were  Inhabitant?  of  1 
*      profecuted  in  the  ecclefiallical  court,  for  not  paying  y^^Jj'Sie^re  ^T 
towards  the  repairs  of  the  parifh-church  5  and  the  cafe  Mras,  of  tBe  motto." 
thofe  of  the  chapelry  never  had  contributed,  but  always  d^uwh,  onieft 
buried  in  the  mother-church,  till  about  Henry  the  Eighth's  !f"P'  ^l  ^l^' 

,      , -n  Ml  i-        ^     t    .     °   «         ^™5  not  where 

time  the  biihop  was  prevailed  on  to  confecrate  them  gi  bu-  there  it  onJj  1 

Hal-place,  in  confideration  of  which  they  agreed  to  pay  to-  l«te  ereaion. 

wards  the  repair  of  the  mother-church ;  all  which  appear-  ^^^  ^^^'  ^'  ^* 
ed  upon  the  libel }  and  He/t  Chief  Juftice  held, 

That  by  common-  law  the  pariftiioners  of  every  pari(h  j^*^  *}^* 

are  bound  to  repair  the  church,  but  by  the  canon  law  the  i  joneil^/ 

P  3  parfoB 
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Krfon  if  obliged  to  do  it,  and  fo  it  is  in  foreign  conntrict • 
^  _  London  the  parifliioners  repair  both  church  and  chancel, 

^  *   "^  ^        thoigk  the  fiwiold  is  in  the  pnbm,  and  it  is  part  of  Kis 

glebCy  far  which  he  may  bring  an  ejedment. 
Tar.  Til.  C«»«  In  the  principal  cafe,  tbofe  of  a  chapdry  m:iy  prefcribc 
^«  »3*j!*9*»  to  be  exempt  from  repairing  the  mothcr-charch,  as  where 
\i6.  \  Mod.  ^^  buries  and  chriftens  within  itielf,  and  has  never  contri- 
%%u  %  RoL'  buted  to  the  mother-church  i  for  in  that  cafe  it  (hall  be  in- 
»|^.l.  22.  tended  coeval,  and  not  a  latter  ereAion  in  cafe  of  thofe 
*  ^'  of  the  chapelry  }   but  here  it  appears,  that  the  chapel 

could  be  only  an  ere£Hon  in  eaff  and  favour  of  them  of 
the  chapelry  *,  for  they  of  the  chapelry  buried  at  the  mo- 
ther-church till  HfMryihe  £ighth's  time,  and  then  under* 
took  to  contribute  to  the  repairs  of  the  mother-church. 

3.     Kcrce  verfiis  Proufe. 

[Trin.  7  Will.  3.  B.  R.] 

Chmh^H  to  /^HUR  C  H*  WAR  D  E  NS  aflefled  a  rate  for  rcpskm 
^  *J*^  **^  **  of  the  church,  and  after  libelled  againft  a  pariihioner 
tJbechand^*war.  ^^  >K)f  paying  it.    Et  per  Cur.  being  moved  for  a  pro* 

dem.    I  Roll.       hRution, 

"il  «  M^'.  ^^*  '^^  pariftioners  ought  to  affcfs  the  rate,  and  not 
^1.  Mod.  *  -the  diurch-wardens.  adly,  The  parifhioners  are  only 
Caiiet,  (re  ^35.  bound  to  repair  the  church  and  not  the  chancel,  for  that 
fr^'/iV^*"**  k  U  to  be  repaired  by  the  parfon. 

4.     Harnoan  verjus  Renew, 

.  [Mich.  7W.  3.  B.R.] 


Vfuon  of 
churches  wi 
common. UfK« 


/>N  a  motion  for  a  prohibitbn  to  a  fuit  in  the  Confiftory 
'tilt  Vy  Co^rt  of  London^  on  the  flat.  22  Car.  a.  cap.  11. 
noToTi^dSs.  ^ix^h  unites  the  pari(li  of  St.  Mary  Bothrw  to  tlte  parifli 
jStik.  ^.6.  C.  ^  St.  Swoitiifif  againft  the  pariihioners  of  the  pariih  of  St. 
Jiwry  B.  i6  have  a  contribution  to  the  repair  of  the  church 
W  St.  Sftfkiuit  Holt  C  J.  faid,  that  at  common  law,  by 
conc^ftrrenoe  lof  paribn,  patron,  and  ordinary,  churches 
oieht  be  untied  to  one  another,  but  not  pariflies. 
'  It  was  Cttd  por  Pvwel  J.,  in  a  cafe  in  C.  B.^  that  union 
«Ra  «f  ifMritiial  copufance  till  37  H.B.  c.21.  and  tlien  the 
temporal  court  took  conufance  of  it  i  and  that  the  incunv- 
kncy  of  the  i:hiirehes  united  is  eictind ;  but  tithes  and 
continue  afterwards.  But/«r  Treby  C  J.  The  aiv- 
church  or  reftory  sem^uns  not^  but  this  is  a  new 

creacurtj 


cieatumy  a  new  chnidit  z  new  pattoni^ey  a  novum  «& 
;im/  Urtium  {a). 

{a)  R.  SJUmm^  616.  that  both  pa-    pair  of  the  charch  a^e  the  pariih 
'  riihea  (hall  be  contributory  to  the  re-    church. 


5«  Morgan  vcffus  The  Archdeacon  of  Cardigan*      [  1 66  ] 

[Hill    8  Will.  3.  fi.  K.    I  Ld.  Raym,  138.  S.  C] 

l^ANDAM-VS  to  the  archdeacon  to  (Wear  in  a  Actttratoa 
^^    church-warden  ncing  duly  eloped ;  die  archdeacon  ^JJ^jJ^'J^  ^* 
made  this  retorn,  that  he  was  pauper  laQartus  ^ftrvus  cbttrch!wardea» 
minus  babUist  &c.  and  thereupon  a  peremptory  mandamus  loioffidcacy  aa4 
was  awarded  \  for  the  church- warden  is  a  temporal  officer^  '^aaSnoT^ 
he  has  the  property  and  cuftody  of  the  pariih  goodst  and'  giaated.  Rtym. 
as  it  is  at  the  peril  of  the  pari(hioners»  fo  they  may  choofe  440*  5  Mod. 
and  truft  whom  they  think  fit  j  and  the  archdeacon  has  '^^\  ^^^ 
no  power  to  cleft,  or  control  their  eledion  (*).  393*  ' 


6.     Brittoa  verfus  Standifli. 

[Hill.  3  Ann.  B.  R.] 

TD  R ITTO  N  was  libelled  againft  In  the  fpiritual  court  ^  Wod.  18S. 
^     by  Mr.  StanJj/h  the  parfon  of  the  pariih,  for  n9t  S^f^J?|^£; 
Coming  to  his  parifh* church  on   Sundays;  to  which  he^ecckfiaftkal 
pleaded,  that  he  went  to  another  church  more  commodious**®*^"  ^  «* 
tor  him.     Upon  this  matter  fuggefted,  there  was  a  prohi-  Sl^£rch  ?^' 
bition,  and  the  phintifF  declared  therein  ^  and  the  finele  3  Mod.  42»  43. 
ijucftion  was.  Whether  he  was  compellable  to  go  to  his  *.^^  <*^ 
parifh-church  ?  It  was  faid  he  was  compellable,  becaufe  ]  saik,  Wl. 
every  parfon  was  obliged  not  to  allow  a  pariihioner  of  an*  S.  c.  Holt  14  u 
other  parifh  to  partake  of  facraments  with  him.     Fide  ^'**ch*^*f 
2  SpeL  Cone.  141.     Lyn.    1849    233.     Reform.  Z..   Eeei»  England  i6ol. 
106.      Spar.  Coll.  77,  78,-  126,  226,  237,   181,  31.  Ru^  11,  i8»i7i. 
bricl  in  fine ;  and  that  this  is  allowed  by  common  law.  '  ***^  '59« 
a  Roll.  Rsp.  438,  455.    Hardr.  406,  407.  in  point,  and 
that  the  fpiritual  court  is  to  judge  of  the  excufe,  Marei 
93.    And,  by  the  a£t  of  uniformity,  every  man  it  requir* 
ed  to  refort  to  his  parifli-church.     On  the  other  fide  it 
was  argued,  that  the  diftribution  into  parifhes  was  by  the 
common  law,  and  that  if  this  diftribution  did  in  confe* 
Quence  bring  people  under  a  new  obligation,  fuch  obliga- 
tion ought  to  be  examinable  by  the  common  law  ;  that  the 
ftatute  of  uniformity  has  been  always  looked  upon  as  fuffi* 
P  4  mently 


i6d  CtorclteKs  C^pelK,  &c. 

ciemly  complied  #idi  by  going  to  any  dlIIrd^  and  the 

23  EIi%,  impofes  the  penalty  upon  any  one  that  abfects 

from  the  cburcb,  contrary  to  thp  i  JEiiz.,  and  that  if  theCe 

ads  are  cbnftnicd  to  giTC  a  jnrifiliaion,  that  jnrifdi£^ion 

muft  be  to  the  courts  of  the  common  law,  and  not  the  cc* 

defiaftical  courts. 

Xadrenegfeaof      Inthis  cafc  it  was  agreed,  that  every  man  was  oUigcd 

UmiA^^'  to  go  to  fome  church  or  other,  and  that  an  entire  negle^ 

the  ecciefiaftkil   was  punifliablc  in  the  ecdefiaftical  court ;  and  that  it  was 

«>««•  a  good  charge  prima  fade^  that  a  man  went  not  to  his  pa- 

rifli-church,  becaufe  he  (hall  not  be  fuppofed  to  go  to  any 

other:  And  the  Court  feemed  to  be  of  opinion »  that 

r  1 67  1        though  the  aA  of  uniformity  be  taken  to  be  introdudive  of 

a  new  law,  yet  the  thing  being  purely  of  ecdefiaftical  co- 

nufance,  and  proper  for  their  examination,  a  conf^ltation 

caught  to  go :  But  there  was  no  rcfolution  {a). 

{a)    N.  B.    The  Reforf  in  M9J.    plaintiff    ordered    to    declare  forth- 
fays,  a  prohibiuon  was  granted,  and    with. 


7.     Prcfgrave  v^rfiis  The  Church- wardens  of 
Shrewfbury. 

[Hill.  3  Ann.  B.  R.] 

Panfli'oners  A  Prohibition  was  prayed  to  a  fuit  in  the  fpiritual  court, 

^^Jr^^^V*^  where  the  pariihioners  prefcribcd  to  difpofe  of  the 

pm,  aclufive  pcws,  cxclufive  of  the  ordinary  :  S^d per  Cur,  That  cannot 
of  the  ordinaiy.  bc  (k) :  'JThc  ordinary *s  T\ot  ad^ting  niight  be  becaufe  there 
*^'^*P  **^-  was  no  occafion  for  his  intermeddling  5  but  that  cannut 
R^.  216,  ^^ft  ^be  right  in  tliem  who  are  only  a  corporation  capable 
246.  »Ler.  of  goods,  but  not  of  inheritance.  Sedadjottrnatur. 
i4T.  5  Mod. 
436*    Hob.  S9.     March.  66.  %  Jon.  ^  %,  Noy  104.    Sid.  SS,  89.    i  Lev.  71. 

{h)  ViJeGih/ou  1 98.    Rol.  Rep.  24.  tettira,  on  (hewing  ground  of  prtfcriptioQ, 


(    1^7    ) 


Cljurel)  of  (Bmimn.  ^tlision. 


Rex  &  Regina  verfus  Larwood. 

£Hill.  6  W.  &  M.  B.  R.     I  Ld.  Raym.  291.  S.  C] 

AN  information  was  exhibited  againft  the  defendant  for  4  Mod.  1^9. 
negleding  and  refufmg  to  take  upon  him  the  office  of  ^^'^iPx^i' 
ihcxiff  ^  Norwifky   fctting  forth  the  charter  of  H.  4.,  \j^oettvo"  * 
whereby  that  city  is  made  a  county,  and  to  have  two  (he-  Infotmation  for 
riffs  to  be  chofcn  by  the  commonalty,  and  alfo  the  charter  ^^l"^^^^ 
of  Car,  2.  confirming  the  former,  but  granting  farther,  offi^  ©f  flienff, 
that  one  fheriff  fhall  be  chofen  by  the  mayor,  iheriffs,  and  adjudged.  That 
aldermen  only  ;  and  that  the  defendant  being  chofen  by  ^Jf^^^^pJ^r 
the  mayor,  (heriffs,  and  aldermen,  had  notice,   but  did  the  toleration 
not  appear  nor  take  the  oaths,  nor  take  upon  him  and  cxc-  a^>  f«r«m  <io«n« 
cute  his  office.  The  defendant  pleaded  the  ftatute  1 3  Car.  2.  ^f^Vi^m!^  "* 
and  that  he  had  not  qualified  himfelf  by  taking  the  facra-  idves  for  offices, 
raent  according  to  the  ufagc  of  the  church  oi  England ^  according  to  ij 
within  a  year  before  the  eleftion.     The  attorney  general  c*i.*'(**Saik. 
replied,  that  by  hw  he  ought  to  have  done  it.     The  de-  134.  sicio.s74. 
fendant  rejoined,  the  act  of  ♦  toleration,  and  that  he  was  S^^'*'^®^* 
a  proteftant  diflenter,  and  excuftd  by  that  ftatute  5  and  cw^b.^s'is. 
hereupon  there  was  a  demurrer.  %  Venc.  148. 

Cafea  B.  R.  67. 
S.  C.)  1  Strange  1 193.  feems  contra.  Andrews'  Rep.  201,  margme.  The  KJog  verfat  Shack, 
iington,  a  Qu:<lfcr.    2  A^od.  199.  ^r   .^O  "1 

AU  tlie  judges  concurred }  firft,  That  the  rejoinder  was  Dcpaiture. 
a  departure,  becaufe  it  did  not  fortify  the  plea,  and  (hould 
have  been  pleaded  at  firft,  when  he  had  an  opportunity, 
and  might  have  done  it. 

adiy,  That  the  toleration  a£l  is  a  private  ftatute  (a),  and  Toleration  aa 
the  Court  cai^not  take  noti.e  of  it,  unlefs  it  be  pleaded  •,  *'»  *  P"^*^  ^*^' 
and  the  reafons  are,  firft,  becaufe  time  out  of  mind  there 
was  an  eftabliffied  church  of  England^  and  an  eftabliflied 
difcipline  in  the  church,  which  all  perfons  were  bound  to 
obferve  before  the  reformation.     Vide  Lyn*  8.  And  all  * 

perfons  are  obliged  to  do  fo  by  the  ftatute  of  Ed.  6.  and 
Q^E/iz.,  and  the  law  took  no  notice  of  the  diflenten  till 

(a)  By  (lat.  lo    Geo.  3.  ch.  44.     declared  to  be  a  public  aO. 
the  toleration    2a   is    enabled   and 

this 


i68  C{)urcl)  of  CBngbmH,  &c. 

this  a£l.  2dly,  Becaufe  the  z€t  does  not  extend  to  all  idiA 
fentersj  but  only  to  fuch  diflenters  as  go  to  the  quaner- 
feflions»  and  tabs  and  fubfcribe  the  declaration. 

btbeteft  ofthisoifethcCouTt^ifieredi  £.Jfrr,  Juf- 
tice,  held|  ift»  The  mayor,  AeriA,  and  aldermen  had  no 
power  to  make  fuch  ele&ion,  bccaufe  the  charter  granted 
by  Hen.  4.  to  the  commonalty  could  not  be  divefted,  but 
by  furrender  or  by  forfeiture,  adly,  Becaufe  the  defend- 
ant was  rendered  incapat>le  by  the  13  Can  2.  and  ought 
not  to  be  twice  punifiied,  viz,  lofe  his  office  by  virtue  6{ 
the  ftatute^  and  be  puniflied  at  common  law  by  judgment 
in  this  information :  And  he  relied  on  a  cafe  which  is  now 
publilhed  in  a  Fmt.  247. 

G.  Eyre  and  Holt  C.  J.  contra ;  they  held  the  eIc£Kon 

good,  notwithftanding  the  charter  of  H*  4.  not  that  the 

king  can  refume  an  intereft  he  has  already  gianted,  unlefs 

the  grantee  concur  \  but  in  this  cafe  the  corporation  had 

A  anr  dMrtv     concurred,  by  accepting  a  new  charter,  which,  it  is  true, 

im  tnuf^oT/  ^^  "^*y  ufc  as  a  new  grant  or  confirmation  j  but  in  thia 

cunfinwOoii.      cafe,  having  made  their  clcfkions  according  to  the  method 

prefcribed  by  the  new  charter,  it  is  evidence  of  their  con » 

lent  to  accept  it  as  a  grant.     Vide  2  Cro.  313.  21  if.  7. 

AUb  they  held  the  defign  of  the  13  Car.  2.  was  not  to 
exempt  any  perfon  from  executing  or  ferving  in  any  office 
to  which  hie  was  obliged  before,  but  to  qualify  him  for  ex- 
ecuting offices  i  for  uie  %(k  intended  to  difcourage  diflent- 
'  era,  and  not  to  favour  them  \  whereas,  if  this  plea  (hould 

be  allowed,  the  ad  would  enure  to  their  advantage, 
t  Vent.  «48.  ThMt  the  king  hath  an  intereft  in  every  fubjeS,  and  a 

King  httb  a  right  to  his  fcrvice,  and  no  man  can  be  exempt  from  the 
".***\?,.?*r^*  office  of  IhcriflF,  but  by  aft  of  parliament  or  letters  patent, 
jedt.  NooecM  Vide  Mo.  1 II,  Sav.  43.  9  Co.  46. 

be  tx€mpt  frMM        Laftly,  No  man  can  take  advantage  of  his  own  difabi-  ' 
^^JiTb^^!*  ^'^y  •  ^®  "^^"  ^^  plead  he  is  a  fool,  or  non  compos s  but  if 
te  diirttr.  >  ^^^  compos  is  indi£lcd,  the  judges  muft  acquit  him  ex  of-- 

ficio^  for  the  king  takes  care  of  ail  fuch  perfons ;  but  if  a 
[  169  1        ^^"^  *^  difabled  by  judgment  to  bear  an  office,  he  is  ex* 
cufedf  nam  Jitdicwm  reddkur  in  invitum ;  yet  where  he 
Co.  Lit  247. «.  may  remove  the  difability,  as  in  cafe  of  excommunicatton* 
J  LcoB.  4M.      'he  fliall  take  no  advantage  of  his  difability ;  fo  in  this  cafe : 
For  which  reafon  judgment  was  given  againft  the  de- 
fendant (a). 

{a)  Harrijn,  ebambcfbdn  of  Imt-  year  next  before  the  eledion,  taken 

Af >  V.  Mimms,    To  an  tAioQ  for  a  the  facrament ;   nor  hid   ever»   nor 

penalty  for  not  lervtng  the  ollce  of  ooald  he  in  confcience  take  the  fame, 

(keriff,  the  defeadaat  pleaded  the  cor-  of  wkkb  the  cleAon  bad  notice  at  and 

poration  and  toleratioo  aAs  ;  that  the  before  the  time  of  the  eledion ;  and 

ofBce  of  fheriff  wm  wiihiD  the  former  that  by  reafon  of  the  premifoty  and 

a£tj  and  that  be  had  not^  within  one  by  force  of  the  corporation  ad,  the/ 

were 


Conunoiu 

wtpe  fmhiUiel  from  deAmg  Urn  to 
<be  wd  offior»  aid  he  was  dii«blcd 
umI  tttterly  incapable  of  being  eleded« 
and  iheretiy  the  fuppofed  eledion  was 
utterly^  void.  Ihis  plea  being  over- 
ruled in  the  City  Coaits,  the  defend- 
ant  obtained  a  fpecial  cominiflion  of 
errors*  -opon  which  jadgment  was 
given  in  his  fiumnr;  and  on  a  writ  of 
error  in  parliament,  a  qneftion  was 
pot  «o  the  jodgesy  **  Whether  the  de- 


169 

fendmi  was  at  liberty^  or  ih6aM  }ye 
allowed  to  obje^  to  the  vididity  of  bb 
eledion*  on  accooat  of  his  not  having 
taieen  the  facrattem  within  a  year  be* 
fore,  in  bar  of  thea£Uon  ?'*  And  the 
majority  of  the  judges  being  of  opinion 
in  the  affirmative*  the  jadgment  given 
by  the  commiffioners'  delegates  in  fa* 
voor  of  the  plea  was  thereupcm  Af» 
firmed.  6  Bro.  Pari,  Ca,  i8k  citdl 
Cd^.  392* 


Comnton^ 


I.     Rex  vef^s  Fox. 
[Mich.  6  W.  &  M.  B.  R.] 

^  H  E  inhabitants  6f  one  parifli  had  common  appendant 
^  in  certain  wade  grounds  which  lay  in  another  parifh  i 
and  the  queftion  was.  Whether  the  commoner  (hould  pay 
tales  for  this,  and  ihould  be  aflefTed  in  the  parifii  where 
the  wafte  lay,  or  in  the  parifh  where  his  farm  lay  ?  And  it 
was  held,  that  he  ought  to  be  aflefled  where  his  farm  lay'; 
for  it  is  incident,  and  will  pafs  by  the  grant  of  the  farm, 
&V.  So  that  it  is  to  be  confidered  as  a  part  of  the  farm, 
and  the  farm  to  be.  taxed  the  higher. 


Farmer  ought  t»' 
be  tiled  lor 
Common  ap* 
pendant  in  the 
parifli  where  tfat 
farmlici. 

Vide  Lolt  77. 
Cowp.  ^ti. 
1T.R.660. 


2.   Emerton  vcrfiss  Selby. 

[Hill  2  Ann.  B.  R.    t  Ld.  Raym.  1015.  S.  C] 

n  EPLEVIN.  The  defendant  avowed  for  damage- 
^  feafant  in  his  freehold :  Plaintitf  pleaded  it  bar,  mat 
he  was  feifed  of  a  cottage,  and  prefcribed  to  have  common 
in  tike  defendant's,  land  for  all  beafta  levant  and  couchant, 
as  appendant  to  his  cottage.  Tiin  was  held  good  upKm 
demurrers  for  a  cottage  contains  a  cuxtilage,  as  to  this ; 
and  the  ftatnte  de  txtentii  manerii  fiiys,  a  cottage  contains 
a  curtilage,  and  we  will  iuppofe  a  cottage  has  at  leaft  a 
coort^prd  to  it:  Alio  a  cottage  by  tho  ftatolc  ought  to 
xj  have 


H»  msypiclcffitK 
for  coBimuB  sp* 
pendant  10  hit 
cottafc  iBvfft. 
SO.   3Kcb.44- 
S.C.   SMod. 
1 14.    Anooy- 
Booi.  sBrowal. 
loi.  Vaaiih. 
Holt  174. 


»53-  I 
at  Joa. 


1S7. 


legt 


Condition. 


^ciiolet  ¥.  Har.  havc  four  acrcs  of  land :  And  Hob,  C.  J.  faid,  he  remem^ 
JeT'**'  ^  ^*  ^   '^^^^^  ^^  ^^*^  ^^  ^"  ^^^^^»  whether  levant  and  couchant,  be- 
fore C.  J.  Ha/cj  who  held  the  foddering  of  the  cattle  in  the 
yard  evidence  of  levancy  and  couchancy.     FuU  Co.  Lit.  5. 
Co.  Ent.  649. 

[170]  3t     Crowder  verfus  OldBeld. 

[Hill.  4  Ann.  B.  R.  2  Ld.  Raym.  1225.  S.  C.  but  not  S.  P.] 


€  Mo4. 19.       /^  O  P  Y  H  O  L  D  E  R,  that  has  common  of  pafture  in 
rVo^itrSr  *^  vf^ft^s  of  the  lord  out  of  the  manor,  has  the  fame 

MMKeiEiae  to  SIS  belonging  to  his  land ;  and  if  he  infranchife  the  copy- 
common  within  hold-cftatc,  ftill  his  common  remains.  To  this  he  makes 
Z^u""'^.  ^^  ^»^'c »"  pleading  in  the  lord,  viz.  That  the  lord  of  the 
Mob.  86.  '  manor,  time  out  of  mind,  had  common  in  fuch  a  place 
Cfo.  Jac.  153.  for  himfelf,  and  his  cuftomary  tenants.  Vide  Co.  Ent. 
4^/3*?.'  **^*  9»  ^^*  ^^^  where  a  copyholder  has  common  in  the 
3  Sailed  13.S.C.  wades  within  the  manor,  that  belongs  to  his  eftate  ;  and  if 
»  ^**^y*5;  the  eftate  be  infranchifed,  the  common  is  extin£l.  So 
146.  Lex  Man!  ^^^^  ^^  ^^  cafe,  which  fee  at  large,  ///.  Jeofails. 
Ap.  130.  2R0I.  61.  1.  5.    i-Bul.  a. 


Condition. 


I.     Thomas  verfus  Howell. 

'      [Tfia.  4W.  &  M.  B.  R] 

i^"*ffibte"*^'    O^^  devifed  to   his'eldefl  daughter,' upon  condition 
'JaTof  God.'      .         fbc  flioulJ  marry  his  nephew  on  or  before  (he  attained 
Co.  Lit  ao6.  a.  the  age  of  twenty-one.     The  nephew  died  young,  and  the 
SkiiK^w'ti^  daughter  never  refufcd,  and  indeed  never  was  required  to 
Hoit'»»5.*         marry  him.     After  the  death  of  the  nephew,  the  daughter 
being  about  feventeen,  married  J.  S.     And  it  was  ad- 
judged in  C.  B,  that  the  condition  was  not  broken,  being 
become  impofTible  by  the  a£l  of  God ;  and  the  judgment 
was  afterwards  afErmcd  in  error  in  B.  R. 


ConDit(on.  .  170 

2.     Anonymous. 
[Mich.  9  Will.  3.  c.  fi.] 

/X)NDITION  was  to  make  the  obligee  a  leafe  for  R«y.  37J. 
^    life  by  fuch  a  day,  or  pay  him  100/.      Obligee  died  *  J®"*  '7*» 
before  the  day,  and  adjudged  that  his  executor  (hall  have  ^-^^^^  "mS^* 
the  100  /.  per  Trety^  C.  J.,  and  the  ground  of  LaughUr^^  A.  akafc  r« 
cafe  wae  denied  to  be  univerfai.  life,  or  piy  hjm 

100 1.  A.  dies; 
bis  ezecuton  fluU  have  the  100 1.  Co.  Litt.  ssi.  b.  t  Co*  to.  a*  Yelr.  178.  Moor  47s* 
a  Dan.  SS*  pL  1 1,  it.     3  Mod.  asa. 

\ 

3.     Thorpe  vcr/us  Thorpe.  [  '7^3 

[Pafch.  13  Win.  3.  B,  R.  Rot.  253*  Comyns  98.  S.  C.  i  Ld. 
Raym.  235.  S.  C.  1  Ld.  Raym.  662.  Pleadings.  Lutw.  245. 
3  Ld.  Raym.  341.]         '  . 

1  N  an  a£lion  upon  the  cafe,  tlic  plaintiff  declared  of  a  Ctmditionprece- 
*    colloquium  concerning  a    mortgage,    whereupon  the  *^*  J^^'* 
plaintiff  agreed  to  relcafe  his  equity  of  redemption  in  two  41.  I  Mod!  64- 
dofes,  and  in  confideratiou  thereof  the  defendant  promifed  »  Mod.  33.  ^te. 
to  pay  him  7  /.,  and  to  acquit  him  of  all  money  due  on  the  ^  liuiidf  ic« 
mortgage;  and  that  the  defendant,  in  confideration  of  this  166.  ikeb.' 
faid  agreement,  and  that  the  plaintiff  had  promifed  to  per-  *74-  t  L«tw» 
form  every  thing  on  his  part,  promifed  to  perform  every  xsfcS'.L.?^ 
thing  on  his  part.     Et  ififaHo  dicit^  that  though  he  had  CafetB.'R.4S5. 
performed  all  on  his  part,  the  defendant  hath  not  paid  him  ^^^  **«  96* 
the  7  /.     The  defendant  pleaded,  that  after  the  promifc 
made,  the  plaintiff  gr.ve  him  a  releafe  of  all  actions  \  the 
plaintiff  craved  oyer  of  the  relcafe,  and  by  the  ojer  it  ap- 
peared to  be  a  releafe  of  the  equity  of  redemption,  and 
hereupon   the  plaintiff  demurred ;    and  the  Court  held, 
that    the    plaintiff   was    not    entitled  to   the  7/.,    nor 
to  an  a£tion   for  it,    until  he   made   a  releafe  of  the  Releafe  of  ail  de* 
equity  of  redemption,  and  therefore  the  promife  being  not  '^^''^  "^'^  "°^ 
broken  at  the  time  of  the  releafe,  is  not  difcharged  by  the  Lbrolif,"©!?* 
releafe,  though  it  be  a  releafe  of  all  demands.     Vide  Cro*  future  aa. 
171.  5  C©.  70.    And  as  to  the  mutual  promifcs,  the  Court  *  ^J^  i*^^ 
iaid,  they  related  to  an  agreement,  which  makes  the  re-  crol'Ei.'s^y. 
Icafc  a  condition  precedent  {a).    And  Holtt  Chief  Juflice, 
laid  down  this  rule. 

That 


{a)  In  the  cafe  of  Kingfton  againfl  are  mutual  and  independent,  where 

Pre/ton,  cited  in  Jottes  V.  Btrklry^  Doyg,  either  party   may   recover  damages 

688.,  Lord  Mansfield  exprcffed  himlclf  from  the  other,  for  the  injury  he  may 

to  the   following  effedt :    llicre  are  have  received  by  a  breach  of  the  co- 

thiee  kinds  of  covenants ;  1.  Such  as  vesant«  in  his  favour,  and  where  it  is 


171  Conl»itioii. 

AsficacDt  tbit      That  in  execoCdry  contnAf,  if  the  agreement  be,  thaf 
ferS^^^B.  the  one  fliaU  do  an  aft,  and  for  the  doing  thereof  the 
Aatt  pajiw*  *  Other  (ball  pay,  tsfc^    The  doiM  of  the  a£l  is  a  condition 
*?«w«'Jj*««»-  precedent  to  the  pavment,  and  the  party  who  is  to  yay 
J^  pteeedtoL  q^^u  ^^^  j^  compelled  to  part  with  his  money,  tiU  the  thing 
be  performed  for  which  he  b  to  pay  (»).    yid$  15  Hen.  7. 
10  b.     I  Fm/.  177,  214.    Bat  1^00  chas^rvfe  he  took 
thefe  difcrfities : 
lot  tiai  Bun        ift»  If  a  day  be  appointed  for  payment  of  the  money, 
lor  pmMQC  will  and  the  davis  to  happen  before  the  uiing  can  be  perform* 
SiJabl^tot.  ^  ^  2£k\on  may  be  brought  for  the  money  before  the 
»5o.  '  thhig  be  done ;  for  it  appears  the  party  veUed  upon  hb  ro» 

medy,  and  intended  not  to  make  the  performance  a  condi- 
tion precedent.    48  E.  3.  2, 3.  7  C^.  loo.  ^.  i  Feni  147* 

2dlyj  where  a  certain  day  of  payment  is  appomted,  and 

that  day  is  to  happen  fubfeqoent  to  the  performance  c^  the 

thing  to  be  done  oy  the  contract,  in  fuch  cafe  performance 

is  a  condition  precedent,  and  mud  be  averred  in  an  a£Kon 

for  the  money,  and  fo  is  t  Jina  218.  to  be  nnderftood. 

CtiiMcstoW   Vide  Dyer  ^6.ff.  30.  eantraf  and  i  R9.  414,  415.     fint 

€woAtm4hom    thefe,  and  fome  other  books  which  are  contrary,  are  not 

Jte|^« of  Ae  j^^  ^  f^^  ^       maa's  baqpiin ought  to  be  performed  as  he 

intended  it :  When  he  relies  upon  his  remedy^  it  is  but  juft 

^t  he  (hoold  be  left  to  it  according  to  his  agreement ;  but 

on  the  contrary,  there  is  no  reafon  a  man  (hould  be  forced 

to  truft  where  he  never  meant  it:  And  therefore  if  two 

•^'•■•>»»»      men  (hould  agrvre,  one,  that  the  other  (hould  have  hb 

11^  If,  Cm,  horfe,  the  other,  that  he  will  nay  loA  for  him,  no  adion 

515.  Lotw.  145.  lies  for  the  money  till  the'horfe  be  delivered.     Fide  Dyer 

Aauuy  Hob.  „  p/^  20^.  2  Mod.  1^.  was  denied.    Judgment  ]>n9  ficrr. 

*'*  ***  m  C  A,  and  now  a£rmed  upon  a  writ  of  error  in  B.  IL 


no  excoie  for  the  defendant  to  a!lege  a  and  may  maintahi  an  a£Hon  for  defaqh 
breach  of  the  covenants  on  the  part  of  of  the  other »  thoagh  it  is  not  certain 
the  plaintilF.  2.  There  are  covenants  that  either  is  obliged  to  perform  the 
which  are  conditions  and  dependent*  firft  a£l.~  His  Lordfliip  then  proceed^ 
in  which  the  performance  of  one  de-  ed  to  (ay,  that  the  dependence  or  im- 
pends on  the  prior  performance  of  the  dependence  of  covenants  was  to  be 
other,  and  therefore  till  this  prior  coUeQed  fitom  the  evident  (eofe  and 
condition  is  performed,  the  other  party  meaning  of  the  parties,  and  that, 
M  not  liable  to  an  adion  on  his  cove,  however  tranfpofed  they  might  be  in 
nant.     5.  There  is  alio  a  third  fort  of  the  deed,  their  precedency  mnil  de- 


fifties. 

['7*1 


covenants,  which  are  mutual  condi-  pend  on  the  order  of  time  in  which 

tjons  to  be  perfimned  at  the  fame  the  intent  of  the  tran(a£don  requires 

timea  and  in  thefe,  if  qne  party  was  their  performance, 
ready  and  offered  to  perform  his  part,        (a)     Fide  Ca.    temp.  TM,    164. 

and  the  other  negleaed  or  refofed  to  1  7*.  R.  64$.  i  RJl.  414.   /.  ac  /# 

perform  his,  he  who  was  ready  and  35.    1  Str.  458,  569*  571.     2  Bur. 

offered  has  fulfilled  his  engagcmcat,  900.  47*.  ^  761. 

ride 


ConHitton.  172 

Fide  the  cafe  of  Callonet  verfus  Briggs^  tit.  Bargain  and 
Soli  ofGoods^  pL  I.  {a) 

(«)    ViiU  t  Mod.  Caf.  63,  38U      5.  3d  edit.  p.  356. 
Citffu  Dig.  PUader,  c.  51.  //^f*  vol. 

4,     PuUerton  verjus  Agnew. 

[Trin.  2  Ann.  B.  R.] 

QCJRBfocMu  agatnft  bail  reciting  a  recognizance  taken  Void  cmditioa 
*5    m  the  time  of  the  late  king  miliam  3.,  wherein  the  "tfrwh^^i. 
COnditioQ  was,  that  the  defendant  fhould  render  hisbodjr  partofic;otb«- 
^rifma  mar.  marefcb.  domina  regime  nunc.     It  was  urged,  ?^^j]f"'^^ 
4m  the  condition  was  impoffible,  and  in  confequence  the  denJiiitou  "^ 
icoognizance  fiiigle«    Etptr  HoltC  J.  Where  the  condi-  Co.  Lie  io6. 
lioo  is  underwritten  or  indorfed,  there  that  is  only  roid,  L^jf^'^'c. 
sud  the  obligation  is  fingle  *,  but  where  the  condition  is 
.put  of  the  lien  itfelf,  and  incorporated  therewith,  if  the 
condition  be  impoffible,  the  obligation  is  void ;  and  the 
Court  inclining  that  it  was  ill,  the  plaintiff  prayed  his  writ 
mi^  be  abated  for  his  own  expedition. 

5.   ArchSiihop  of  Canterbury  ver/iis  Willis. 

[Mich.    6  Ann.  B.  R.] 

f  N  an  aAion  of  debt  upon  a  bond,  with  condition  to  Poft  *]^  3'5« 
*    make  an  inventory,!  and  exhibit  the  fame  into  the  ec-  J^^^^^^ 
clefiaftical  court  before  fuch  a  day,  it  is  not  enough  for  the  tory  into  the  * 
defendant  to  plead,  that  there  was  no  court  held,  but  he  rpirituai  court 
muft  plead  alfo,  that  he  was  there  ready,  £5*^ .,  for  he  mull  ^!T^^^^ 
flicw  he  has  done  all  that  could  be  done  on  his  fide  to-  |jiescaie,iiiiiA 
wards  ft  performance.    Thus,  if  the  condition  of  a  bond  not  only  plead 
be  to  levy  a  fine  m  oaainx  Sana.  Hillarn,  by  which  condi-  J,^'/^*^ 
tion  the  plaintiff  is  to  fue  out  the  writ  of  covenant,  it  is  not  aifo  tk<  bt  wn 
•nougjb  for  the  defendant  to  plead,  that  no  writ  of  cove-  <>»««  ^^h 
nant  wap  fu/ed  out;  but  he  muft  plea3,  that  he  was  there 
ready  at  the  day,  kfc.^  and  no  writ  of  covenant  was  fued 
out :  and  (b  if  one  be  bound  to  pay  money  to  ^.  &  at  a 
certain  time  and  place,  it  is  not  enough  for  the  defendant 
to  fiiy,  that  the  ooligee  came  not,  widiQut  laying,  that  he 
was  there  readv.  /V  Holiji  Chief  Juftice^  in  tnc  refolutipn 
of  this  cnfe^  whic)i  fee  at  Urg^  lit.  Executors. 


(   m  ) 


Confefiton. 


I.    Jones  verfus  Bodinhara. 

[Trin.  8  Will.  3.  B.  R.  1  Ld.  Rajm.  90.  S.  C.  Com,  8.  S.  C] 

Ter<i?a  for  the  'T'  R  E  S  P  A  S  S  for  taking  his  cattle  in  A.  Defendant 
Ifi1^fa^d>%-  juftified  a  taking  in  B.  by  procefs  with  an  impoffibic 

nent  entei«d  by  tifie^  virtiite  cujtis  hc  took  them,  and  traverfed  the  taking 
confeffioo  upon  in  A,  Upon  this  traverfe  iflue  was  joined,  and  found  for 
£  3c^  Ante  ^^  plaintiff,  and  damages  affcffed.  It  was  objeftcd  in  ar- 
f.  s.c.'sMod.  reft  of  judgment,  that  this  ifliie  was  immaterial,  for  it  is 
3io»  12$.  all  one  where  the  defendant  took  them,  fince  he  took  them 

Carth.  37a.  without  warrant,  the  procefs  being  void ;  quodfnit  cmct^ 
Holt  149.  Re-  fum.  It  was  moved  then  for  a  repleader.  Et  per  HM, 
tr'^k  ^Miid  ^*  ^'  ^  repleader  cannot  be  where  there  is  a  trefpafscon- 
Caiet'iy  3,  10.'  ftffed .  And  the  verdiQ:  was  fet  afide,  and  a  writ  of  in- 
3  Cro.  5».  quiry  awarded,  becaufe  the  IfTue  being  immaterial,  the 
'  Lrr"  ^*'  J"^  ^^^  "°  power  to  inquire  of  damages :  And  judgment 
aLev.  isV  ^^^  entered  for  the  plaintiff  on  the  confeflion,  and  not 
aWJif.  Si.  upon  the  verdia.  Fide  Mo.  6^6.  TeL  89.  i  Cro.  25, 
214.  Hob.  327.  2  Ro.  99.  3  Cro.  722,  778,  227,  2H> 
445.  2  Cro.  678.   I  Saund.  128.   Ray.  458.  [a) 


2.    Staple  verfus  Haydon. 

[Trin.  2  Ann.  B.  R.     2  Ld.  Raym.  922.  S.  C] 

6  Mod.  I.  s.  c.  ^yjU  HERE  the  defendant  pleads  an  ill  plea,  but  the 

3S«Uc.  •"•  VV  niatter,  if  well  pleaded,  mieht  have  amounted  to 
Holt  117.  Poft  ,  ,         '  ,  z.g.    *;.        .  J     ®   ^  1       . 

ai6.    After  a     >  good  bar  or  jultincation,  judgment  can  never  be  given 

fmoloos  plea,     againft  the  defendant,  as  by  confeffion  \  but  where  the 

fStwd^wT^**  matter^  though  never  fo  well  pleaded,  could  fignify  no- 

coofeffion ;         thing,  judgment  may  in  fuch  cafe  be  given  as  by  confef- 

otherwife  if  onJy  fion }  as  if  in  Cafe  for  calling  him  thief,  the  defendant 

tilxtf.sc  ^^"'^  i^'^'fy*  ^^^  *'^»^  '^^  received  a  thief.  Ditper  Holt 
Mod.  Cafci  10.  C.  J.  in  the  refolution  of  tliis  cafe,  which  fee  at  large,  Th. 
Hob.  69. 1  Sand.  Default  ia). 

{a)  Fide  ace,  i  J?«r.  301.  in  Str,  in  any  cafe  bot  where  complete  jo flice 
394.  C07t/.  510.  It  is  laid  down  that  may  be  anfwered.  /^^/^  alio  ^/r.  873, 
the  Court  will  cot  award  a  repleader    994. 


(    174    ) 

Confpiratp^ 

Domina  Regina  verfUs  Bcft  &  al. 

(Triiu  3  Add.  B.  R.  2  Ld.  Raym.  1 167.  S.  C.  3  Ld.  Raym* 
Eotries  53.] 

tNDldTMENT  was,  That  the  defendants,  intend-  ^'f^,5»-^;,^; 
*    ing  to  opprefs  and  defame  /f.,  did  falfcly  and  mali-  notfiinf*be'don€ 
cioufly    contrive,    confpire,    meet,  and   agree  falfely  to  in  purfuaoce  of 
diarflre  the  faid  H.  to  be  the  father  of  a  baftatd^hild,  of  '^'J*^^^^^^ 
whiw  fuch  a  woman  went  bie }  and  in  purfuance  thereof  \^\^  to  charge 
did  falfely  affirm  him  to  be  the  father.     Upon  demutret  with  t  offence 
It  was  urged,  that  H.  might  be  the  father,  becaufe  it  was  ^^^  *** 
noCliTerToi  that  he  was  not  the  father.    It  was  agreed  by  g  Mod'.  %%\* 
tbe  Court,  ift.  That  feveral  people  may  lawfully  meet  s.c.    Mod. 
«iid  confult  to  profecute  a  guilty  perfon  \  otherwife  if  to  ^^T^  *»  mo4?* 
charge  one  that  is  innocent,  right  or  wrong,  for  that  is  in-  152, 306. 
d&£bS>le  (d).    That  foit  ishere^  that  the  confpiracy  is  the  9^0'  53*  Hob. 
gift  of  the  indiAment,  and  that  though  nothing  be  done  **''  i€4!^^ 
in  profecution  of  it^  it  is  a  complete  and  confummate  o&  %  lUb.  59. 
fcfice  of  itfelf  $  and  whether  the  confpiracy  be  to  charge  a  >  ^*<^  304* 
temporal  or  eccleGaftical  offence  on  an  innocent  perfon,  it  ^^  ont^rf*" 
is  the  fame  thing,     adly.  It  need  not  be  averred  that  H.  is  thet^iciet  <ii 
innocent,  for  it  is  faid,  that  the  defendant  did  falfely  affirm  oy«f  "d  ur. 
him  to  be  the  father,  and  innocence  is  to  be  intended  till  "^"''^ 
the  contrary  appears  (i).    Vtdt  2  Wejfs  Pnc^  pi.  102.  42 
E,  3.  14.    The  vtnui  muft  be  where  the  confpiracy  was, 
not  .where  the  refult  of  the  confpiracy  is  put  in  execution : 
And  confederacies  are  one  of  the  articles  in  thecommiffion 
QltffiT  and  terminer 9  to  be  inquired  of. 

(tf)  a^nr.  1320.   BLRe.^62.         neceflary  to  allege  that  defendants 
ii)  K.  2  Bur.  993.  That  it  is  not    coofpi^d/k^^  to  India,  lie. 


Vot.I. 


(    *75    ) 

€on0dlile« 


PoftsSo.  Rep.  'T^HE  liigfc  omftaUe  ^as  u  officer  at  eonfmon  law 

A.<^43«  S-C    1      before  the  ftatute  of  Winton^  as  well  as  petit  con- 

ftaUe,  and  tbey  areoffieers  to  the  juftices  of  peace,  as  die 

iheriflF  is  to  the  court  of  King's  Bench.    Pit  Curiam^  in  the 

cafe  of  the  Qjieen  and  Wjat^  which  fee  tit.  Indi£hncftt^ 

I.     Fletcher  verfus  Ingrain. 

[HOI.  9  Ifim.  |.  B.  R.    Intr.  Mich.  7  Will.  }.    Rot.  Mj. 
I  LA.  Ra/m.  69,  S.  C.  with  other  pmnu.] 

CMftabicdNfta  n  EPLEVIN  for  takitig  hb  mare;  the  defmdantt 

'^^S^wdnt  tnzA^  connfancCf  that  the  locus  m  qus  is  within  tl^ 

l«nky»  but  that  m^aoT  of  Shew/hn^  where  there  is  a  court-lcet,  and  that 

canDoc  w  «r-     the  jury  of  the  faid  leet,  time  out  of  mind,  hare  ehofev 

M^a^^^  one  of  the  inhabitants  within  the  manor  to  be  conftabie, 

•M^aimis  oi .  ^^^  ^^^  ^^  perfon  fo  chofen,  bv  the  faid  cuftom,  is  to 

117.  f  M04.13.  ferve^  or  forfeit  a  reafonable  penalty,  to  be  imj^fed  by  the 

1  ^\.  aS!      i^'T  *^  *^  ^**^  *^^ »  *^^  *^  plaintiflF  was  ele^ed  aceord-^ 

535.  pL  f,a.     iDS'Tt  <ui<i  ordered  to  take  upon  him  the  office  under  the 

1  Roll.  AW.      pam  of  40  /.,  and  thereof  had  notice,  but  negle£bed  % 

i^Boift!*  f  74,     ^Mch  was  prefented  at  the  next  Icet,  and  he  had  thereby 

176.    Comtr.     forfeited  40  /.,  for  which  the  defendants,  as  bailiffii  to  the 

JSo*  S.  c.         lofd,  took  the  diftrefs.     Et  per  Cur.  f upon  demurrer)  Of 

187!  clfoB.R^  common  right  the  coaftable  is  to  be  choien  by  the  jury  iir 

87.  *  UWj  Encr.  the  ket,  and  if  the  party  chofen  be  prefcnt,  and  refofey 

3^9*  the  fteward  may  fine  hmi ;  if  abfent,  the  homage  muft 

prefent  his  refufal  at  the  next  court,  a^  then  he  fhali  bi 

amerced  %  alfo  if  the  partv  chofen  be  prefent,  he  (hall  take 

the  oath  in  the  leet  \  if  abfent,  before  the  juftices  of  peace, 

who  ftsll  adminifter  the  oath  to  him  as  confervators  of  th# 

peace  at  common  law  :  But  a  cuftom  ought  to  be  alleged 

for  diftrainin^  for  the  penalty  ;  and  judgment  was  gifCft  - 

fmr  Uie  plasntiC 


(tontcmph  i  175 

i.    Cafe  t)f  the  Villagt  of  Chorley. 

[Trin.  II  W.  3,  B.  R.] 

hp  il  E  Tillage  of  Chorley  having  no  conftable>  the  juftices  Scffiow  of  tht 
*     of  peace,  by  order  of  feffions,  appointed  one  to  fervc  J^i'^jJ^ftJ^ie. 
ibcrc.     £tper  Ho/t,  C.  J.  A  conRable  hiay  be  chofen  iti  Holt  153  s.c. 
tbe  tourn  or  ieet.     A  village  and  a  conftable  att  cortela-       j*  .    ^  -t 
lives,  but  a  haihlet  has  ho  tonftable.  -  The  juftices  hove       L  ^7^  J 
all  along  exercifed  a  power  of  appointing  conftables,  and 
We  will  intend  they  have  a  fufficient  authority  for  it  j  but 
the  ftat.  13  Cfir^  14  Car,  2.  c.  12.  gives  them  authority  to  do  1  Jon.  nt. 
U  only  in  the  particular  cafes  therein  mentioned.     And  a^  ^"^P-  f-  *^« 
to  the  authority  of  a  cbnftiWe  out  of  his  ^arith,  the  G.  J.  ^•"P- «•«*•»»*• 
laid,  that  if  a  warrant  be  dire^ed  to  the  conftable  iy  Ifawamntbe 
HMhte  (/i),  conimanding  him  to  execute  it,  though  hfe  is  not  J»«^e<*  »>* 
icpnapellable  to  go  oUt  of  his  owti  prccina,  yet  he  may  if  ^^"J'e  mty 
lie  will,  and  (hall  be  juftified  by  the  warrant  for  fo  doing;  execute  it  out  of 
bttt  if  the  Warrant  be  direfted  to  all  conftables,  isTc.  g^ne-  *»•■  ^^^"f* 
tally,  it  (hall  be  tahreii  tafpedively,  and  too  conftable  can  3  mo4.  s^ 
execute  the  fame  out  of  his  precinfi. 

N.  S.     Hitt.  II  9^.  3.  held  fo  likewtfc  in  the  cafe  t>f 
iiui  King  and  Cbandkl/'.    Ld;  Rayn.  546. 

{a)  lo  the  cafe  of  iT.  and  ClumdUr^  that  wooU  be  m^^elr  making  it  tBe 

Lord  Raym.  546.  Mt  fays,   «  If  a  cafe  of  a  fpecial  con(table.     In  point 

joftjce  direds  hia  warrant  to  a  ^ttrti-  of  pra^lice^  \\\\  not  ufual  to  diredl  a 

tidar  iMftabii,  he  may  execate  ic  oat  warrant  to  a  conftable  by  his  proper 

of  )lis  (hftridv"  without  faying  a  par-  name»  in  order  to  authorize  his  exe- 

tieillar  conftable  ty  gturne  i  and  the  idi*  cuting   it   out  of  hb  diftrid.      A'/wr 

H^t  it  feemsv  fiAmits  that  it  i«  not  re-  W&llaH  v.  King^  I  H.  Bl.  13.  BUithtr 

qoifite  to  infert  the  ftrfonal  namt  \  for  v.  Kimbt  note,  ibii^ 


Contempt     Vide  tHU  Attachment. 


■yi^ 


TolerV  Gdji^  Ann  104.5.0 

•^  Holt  153. 

[Pafch.  ta  Will.  }.  B.  R.     i  Ld,  Raym.  jjj.  S.  C] 

A  hn  infant  fued  a  wtit  of  ippeal  animft  B.  as  heir  to  The  writ  tirf 
^^^     C,  for  the  murder  of  C,  and  j&.  was  admitted  as  '*^*  •?  ^  «^ 
|»ocIietoamytDif.aftei^diewritwaffiiidout^attdbe^^    jla^^rndSL 


17^ 


Continuance  anti  2)KcontinuaiTC^» 


oftheprochtin  it  was  rctornablc.  At  the  day  of  the  rctorn  the  Court 
^Ji^^l''^''^  was  moved,  that  the  (hcriff  might  return  his  writ.  The 
under-fhcrifF  in  his  excufc  (hewed  the  Court,  that  the  in- 
fant who  was  plaintiff,  with  fome  others  his  relations* 
came  to  him,  and  required  him  to  deliver  b^ck  the  writ 
to  them,  and  that  he  did  deliver  it  accordingly :  And  it 
was  infifted  that  it  was  common  for  them  to  deliver  writs 
back  to  the  party  when  he  defired  it ;  and  though  the 
plaintiff  was  an  infant,  yet  an  infant  might  reca(  the  wrify 
for  an  infant  may  difavow  his  guardian.  2  Bu/fi.  ^^ 
And  he  may  difavow  his  fult.  i  Ro.  288.  Halt  C.  J. 
€ontra.  The  fuit  is  fabje£t  only  to  the  dire£lion  of  the 
guardian,  and  fo  \%  the  writ.  The  infant  can  no  more 
difpofe  of  the  writ  than  he  can  profecute  it,  and  he  has 
no  more  power  over  it  out  of  court  than  in  court.  It  is^ 
true,  upon  the  return  of  the  writ  the  infant  may  be  noni' 
fuit  \  and  if  he  appear,  he  may  be  nonfuit  after  appear^ 
ance,  but  then  the  appellee  (hall  be  arraigned  at  the  fuic 
of  the  king.  So  if  an  infant  comes  in  and  difavows  the 
r  ^  77  1  ^"^^'  ^^^  Court  may  difcharge  the  guardian ;  and  yet  that 
Sheriff  fined  ind  *«  Grange,  for  to  enter  a  retraxit  is  error :  but  fiippofing 
committed  for  the  Court  might  have  done  it,  what  is  this  to  the  under* 
delivering  in-  {heriff  ?  How  comcs  he  to  take  upon  him  to  judge  of  it  ? 
IjJ^to'him.  He  ^a*  delivered  the  writ  without  authority,  and  this  b  a 
contempt.  Et  per  omfies  jufic.  prater  Turtoti,  The  under-" 
flieriff  was  fined  and  committed,  notwithftanding  his  clerk 
in  court  offered  to  undertake  for  the  fine.  After  this  the 
Court  of  Chancery  was  moved  for  a  new  writ  of  appealf 
but  it  was  denied,  fut  audivt^)  for  the  year  and  day  were 
elapfed,  upon  a  folemn  hearing  before  Sir  Nathan  Trrigbtp 
the  Mafter  of  the  Rolls,  Trehy^  C.  J.,  and  Powel/^  J.,  and 
JFard,  C.  Baron. 


Conttnuancr  miD  S[>ifco)itinttance. 


1.     Biffe  verfiis  Harcourt. 

[Paf.  1  W.  &  M.  B.  R.    Intr.  Hill.  ult.  Rot.  217.} 

Wrong  prayer  of  tN  DEB  I  tA  TUS  ajidtn^it.  The  defendant  pleads 
judgment  In  rt-  J  cd  zn  attainder  of  high  trcafon  in  difability.  Tti 
^(S^  plaintifficpUcd  a  pardon >rw/^ex#w5^/j(Miw 

(which* 
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(vhich  was  held  gooA^)  et  pet.  judicium  fef  dampnafua.  To  3  ^^^  »8i. 
which  it  was  demurred,  and  held,  that  there  was  a  difcon-  ^*^*  Carth?^' 
tinuance  by  the  mifconclufion  of  the  replication  5  for  an  ill  126*  137.  vide 
prayer  of  judgment  is  as  none.     This  cafe  is  cited  in  Bori'  r*-  »>«•    R*** 
nor  V.  Hail,   I  Ld.  Raym.  338.    ,  ,^JZ  lI  \'eo, 

.  %.     Walwin  ver/us  Smith. 

*  [Tri^.    jVy.  5:M-    B.  Jfl.     Rot.  361.] 

r%  EB  T  was  broHght  upon  a  bond,  in  the  court  of  the  Canh.  206, 
*^    corporation  of //ii'r^r^,  conditioned  to  perform  ar-  ^MidrSe/^^' 
tides.     The  defendant  pleaded  performance.      The  plain-  sue,  %%  H.  8. 
tiff  replied,  and  afligned  a  breach,  whereupon  iffue  was  «•  3o-  «tenis 
joined.     And  then  there  was  an  entry,  that  the  mayor  was  nIiJnc«^'^M  wjil 
remove^  and  another  chofen,  but  no  day  was  given  to  the  p^ court  as  pro. 
parties  nor  any  .court  held  5  but  after  this  a  venire  W2S  c^f» »« mferior 
awarded,  and  the  ifl'ue  .tried.      Upon   a  writ   of  error  J^u?ti"^a*rttr  * 
brought  in  B,  R,  it  was  objecled,  that  the  flat.  32  H.  8.  51.  contra. 
/.  30.  did  not  extend  to  inferior  courts,  and  that  it  helped  *  ^*""^-  *5'» 
.only  difcontinu^nces  of  pleas  s>t  procefs,  and  not  of  the 
court.    But  per  Hoity  C.  J.  It  is  a  remedial  law,  and  (hall 
be  co^(lrued  to  extend  to  all  difcontinuanccs,  and  that  as 
well  in  inferior  as  fuperior  courts;  and  indeed  inferior 
ceuns  'have  mod  need  of  fuch  afliftance.     Gregorys  cafe, 
wbich  is  of  a  penalty  given  by  ftatutc  to  be  recovered  in 
any  court  of  record,  which  muft  be  taken  ftri£Hy  for  thofe 
at  W'eftminftery  difi^ers  \  for  that  is  a  penal  law,  and  th^ 
courts  at  Wejlminfter  arc  thofe  which  the  king's  attorney 
l|;enera]  attend^* 

3«     Moor  verfus  Greca. 

[Mich.  6W.  &M.  B.R.] 

ff  N  deU  upoir  a  judgment  brought  in  TV//;,  term,  the  de-  5  Mod.  xi.  S.C. 

•^    fendant  imparled  till  Mich,  term,  and  then  pleaded  in  ^".'  ^'^y  ^^ 

bar,  that  the  plaintiff  J/V  Lunet  prox.  poft  fej.  Sti.  ^^f^wr  Salon  bS" 

was  outlawed  ;  to  which  the  plaintiff  demurred,     it  was  and  plea  pleaded 

urged;  that  the  outlawry  was  mefne  between  the  adion  "^*  jj?'  ^ 

brought  and  the  plea  pleaded,  and  that  all  matters  in  dif-  darrein  rond- 

charge  of  the   action,  which  happen   after  the   aftion  nuance.  Lut.  6, 

brouebt*  oucrht  to  be  pleaded  puis  darrein  continuance.  Vide  » «7^-    Com. 
i/»  f  ^  °r»        t      ^  1     1  •  1  D»g  Abatement* 

Telv.  140.     But  the  Court  compared  this  to  the  common  j.  a^.  ,  vol.  3d 
cafe  of  a  judgment  confefled  by  an  executor  after  an  action  edit.  pi.  97. 
brought,  which  is  never  pleaded  puis  darrein  continuance^ 
but  as  this  cafe  is.     And  in  thefe  cafes  the  time  of  the 
outlawry,  and  the  time  of  the  judgment,  and  when  it  was, 
appear  in  thcmfelvcs. 
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4.    Price  verfus  Parker. 

.     [Paf.  8  Will.  J.  8,R.] 


•fitrfptciai  w.  as  many  new  trials  aa  the  plaintiff  pleafes :  but  that  aftc|* 
«Mr!a/*['uT.  *  fp^iCial  vcrdia  there  may,  bccaufc  chat  is  not  complete 
^27,  298.  9nd  final ;  but  in  that  cafe  it  is  great  favour.  The  fame 
»Lcv.  i'«f"4-  point  was  fo  ruled  inter  Rtivi  and  Geldivs^  Paf^  5  &^<S 

41.    aDaoir.  156.     i  Sauo^.  Z3„  339.   a  St^und.  73.     Fy*  5« 

(a)  Leave  to  difcontinue  after  fpe-  proofs  in  contradi^ion  of  the  Ibrxner 

Cial  verdid  will  not  be  given  in  a  hard  verdi£^»/{a#.€ur^«i|.  Graj^v.Qrajf^  zBl^ 

adion^  Bcychir  v.  Law/cm,  Ca.  B.  R.  Rtf.  %\%.    Fide  C^nb.  36.  Cm-  J^g^ 

f0tf.  Ld.  ifarJ^  1^.     No(  to  jet  in  JPW.  ^.  5.   5  vol.  3d  edit.  pa.  546. 

5,     Barber  vef;/ki  Paliper* 

[Trill.  13  W!l.  3,  B.  R.    1  Ld.  Raym.  693.  S.  C.} 

Pl^jwi«^«^>a  ¥  P  after  a  plea  in  bar  the  (defendant  pleads  a  plea  *w 
iTMver  of  tht  darrein  cwtwrnfce^  this  is  a  waiver  Qt  his  bar,  and  iio^ 

bar.  Cafes  BR.  advantage  fliall  be  t^kcn  of  any  thing  in  the  bar  (b^ 
539,  S.  C. 

(i)  Cro^  Bl.^.    Tehf.  i^i.    Freem^  252.    IB^ulL  N.  f.  309. 


[179]  6,     Weeks  ver/us  Peach, 

[Mich.  13  Will.  3.  B.  R.     1  Ld.  Raym.  679.  S.  C] 

A«t«94-   i^«    nEf  LEVIN  for  taking  chattels  in  qmdamlocovo^ 

Klb^t paJt!  -'^  ^«^  -^t  ^^ <*^«w ''^  f^?'^^  «^- *^<^ ««^'»'-  A  The  de^ 
Uiidemorrabkl  fendsi.nt  avowed  the  taking  in  pr4^&.  loco  in  quo^  bfc^  for 
If  a  piea  to  part  that  fuch  a  onc  was  fcifed  pf  the  ioci^  in  que,  ijfc.  To  thi^ 
Sf'JSimr^aift  the  plaintiff  dcTOMrred.  Etper  Cur^  The  locus  in  qm  re- 
takejudsmcat  lates  Only  to  one  placCf  fo  that  there  is  a  difcontinuancci 
M  ^  '*^*Lw  ^^^  avowry  not  being  an  anfwer  to  the  whole  declaration  \ 
^  Vi.%ia>  pi*  ^^  *w  difference  was  taken  pfr  Haiti  C.  J.  If  a  plea  begin 
9.  iSai9nd.»68.  with  ^n  anfwcr  fo  the  whole^  but  in  truth  the  matter 
te*'TFir.^Vt4.  P^^^^^  '•  ^P^X  *"  anfwer  to  part,  the  whole  plea  is  naughty 
si'Ot.  12'iS.  and  the  plaintiff  may  demur;  but  if  a  plea  begin  only  at 
S.  C.  N.  L.  384.  an  anfwer  to  part,  and  is  in  trwth  but  an  anfwer  to  part, 
w^^^rd  ^'***  *^  *•  ^  difcontihuahcc  (r),  and  the  plaintiff  muft  npt  demur, 

tot 
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l>mt  take  his  judgment  for  that  as  by  nil  dicit;  for  if  he  30*-   viocent 
demurs  or  pleads  over,   the  whole  a&ion  is  difconti-  fi^^^\l^ 

nued  {ft).  Peers  V.  Hen. 

riquesy  %  l4. 
RayiQ.  S^l'.    7  Mod.  1%^    GUb.  C.  B.  62,  15$. 

la)  By  the  report  in  Lord  Ra^-  being  after  demorrer;  but  fachamend" 

mMd,  it  apptrars  that  the  defendant  menu  are  aow  allowed  on  payment  of 

moired  for  leave  to  amend  by  inrert-  coib. 
iu^  hci  for  kcttit  which  was  denied, 

7.     Curluis  wrfus  Padley« 

{Paf.    2   Ann.    B.  R.    a  Ld.  Raym.  S72.    S.  C.   cdled 
Curlewis  and  Dudley.] 

I  N  debt^  the  declaration  was  of  Michailmas  term,  and  ^^®"^*^ 
'    the  plea-roll  of  J?0^/r,  and  no  contiaoanoe  eotered^  ITalRl^ciii the 
aad  this  upon  demurrer  was  ihewed  to  the  Court  as  a  diC*  piea-nu  ii  ^ade 
continuance ;  but  they  faid»  The  pradlice  b  n^ver  to  ea-  ^F* 
ter  continuances  till  the  plea-roll  be  entered  up»  thoa|^ 
the  decUration  t>e  of  four  or  fiye  torms  ftasding^ 

8.     Turner  verfus  Turner. 

[Paf.  a  Ann.  B.  R.    a  Ld.  RAyn.  856.  S.  C.) 

IN  i&^/  upon  a  bbpd  the  defendant  pleaded  a  compofi*  PWatitf^camioi 
tion  i  and  this  being  argued  federal  tinm  at  bar  upoti  ^^^^^^^"^^^ 
demurrer,  at  lad  the  Court  gave  a  rule  for  judgment,  ntfi  mencfbrchedc^ 
fi^fa.    And  being  ftirred  again,  the  former  rule  wts  made  ^^*^'  *  ^« 
abfolute.     The  next  day  Mr.  Mmmiagui  moved  to  difcoa-  ^^^i,*'*,^^ 
tinue,  alleging,  that  this  was  a  iham  pleai  and  M  fiioh  ante.  Hoitts^I 
compofition  ever  made,  and  cited  i  Sound.  39.  23.  2  Sound.  |^C-    ^^f 
73.     But  per  Holty  C.  J.  After  a  rule  m/i^  and  then  a  per-        '** 
cmptory  ru'e  for  judgment,  it  yna  ter^  dpne^    The  raia 
of  the  old  books  was,  if  after  an  elception  was  ftirred,  and 
the  Court  had  given  their  opinions,  the  plaintiff  would  be 
fo  hardy  as  to  demur,  he  mull  do  it  at  his  peril,  and  to  it 
is  here  [b). 

[h)  PlaintifFtannotmovetodifcon-    jadgment,   as  in  eafe  of  a   Donfidti 
Aiiae  after  defendant  has  moved  for    Banes  316. 
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9,.   Market  ver/iis  Johnfon. 

[Hin.  3  Ann.  B.  R.    2  Ld.  Raym.  ixai.  S.  C.   11  Mod,  ^S^ 
S.C] 

ABtt,pl. 6. Far.  TTvEBT  upon  a  bond  of  400/.;  the  defeqdsmt  as  to 

FU.  S^,^if  ^^S  ^-  A"^^^'  ^  /^^<fi^.  500  /.  pleads  payment ;  the 

pUintiflP  Jo  not    plaintiff  demurred.     Et  fer  Cur.  This  is  only  a  pica  to 

oJce  judgment     part;  for  in  debt  upon  a  bond  a  man  may  nave  feyeral 

«ak^  r^icoa.  P^^**  ^^  ^^^  >  ^  fuppofe  the  plaintiff  fues  as  executor,  the 

tioiuocc  defendant  may  plead  the  rcleale  of  the  teftator  for  part, 

and  for  the  refidue  the  releafe  of  the  plaintiff:  So  a  man 

Several  btmnty  as  to  part  may  plead  payment,  and  as  to  the  iclt  an  acr 

fi^»^Ili     cdi  of  fl**'^^"c^  »  ^^^  ^^^^  being  no  anfwer  as  to  the  reGdue, 

a  debt  00  bond.    ^^^  ^^  ^  difcontinuancc  for  the  refidue;  and  the  plaintiff 

3Uf.4o,55.    ihould  have  taken  judgment  by  nil  dictt  {a).     £t  nUa^ 

Ants  94, 179*     This  was  in  Hihrj  term,  and  the  plea  was  delirercd  in 

s  £ev«^.  Miclaibmas^  but  made  up  as  of  Hilary^  which  being  ob- 

%  Uv.  iiS.       fenred,  the  plamtiff  took  judgment  ftill,  and  the  Court 

held  he  might  do  it ;  and  it  was  faid,  that  though  the 

plea  was  ddiyered  in  Michaelmas^  yet  it  being  only  a  plea 

to  enter,  it  might  be  entered  as  of  Hi/^ry^  and  fo  trick  for 

trick  (4). 

Fide  Co.  £ii.  14a.  In  debt  upon  a  bond  there  is  iffue 
joined  as  to  part,  and  demurrer  joined  as  to  the  reft,  both 
are  continued  for  a  long  time  by  Cur,  advi/are  vulty  istc.  at 
laft  a  difcontinuancc  is  recorded,  vi%,  ncordatur  per  Cur, 
fuch  a  day  of  May^  term.  Pa/,  anmo^  (9*r.  quod  iUudflaattnn 
mn  babei  diem  ukra  oSahsfd.  HUarH. 
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Fide  references  10//.  6.  155*  160.   Fide  Ld.  Rajm.  131.  Sfr^ 

Jt.  ace.  on  both  pomts»  Ld.    303. 
<«|w.  716.   ace.  Gilk.    C.  J?.  6s, 


lo.  Regina  wi^Tutchin.  Vide  this  cafe,  Til^ 
Amendment,  //.  14^ 


(    i8i    ) 
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!•    Domina  Regiqa  verfus  Dyer. 

[Trin.  2  Ann.  B.  ^.    ;s  Ld.  Raym.  1406.  cited.] 

r^  TER  was  convifted  on  the  flat.  7  ^jr.  i.  r.  7.  for  Holt  157.  S.C, 
'^-^  buying  embezzled  y^rn,  and  it  fct  forth,  Whereas  6  Mod.  41, 96. 
€(mplmnt  had  been  made  unto  A.  and  B.,  l^c.  And  whereas  ]^^(*^^ 
$he  defendant  was  fummoned  to  appear  before  them^  and  hy  conviaioni,  na* 
inrtue  thereof  d\d  appear  on  Tuelday  the  I'jth  day  j^  April  '«'» ^^  ^tfepi. 

1702,  f^c,  it  was  objcaed,  that  there  was  no  fuch  day  "J*^ji^ 

as  Tuefday  the  17th  day  of  Aprs/  1702. ;  and  indeed  the  Mod. Cafes,  ««• 

1 7th  day  was  Friday,  fo  that  the  time  of  the  fummons  37l« 

being  impoflible,  it  was  the  fame  thing  as  if  there  had  been 

|io  fumipons,  and  a  fummons  was  necefiary.    Fide  2  Bulf 

48.    9H.  6.  44.    Ph.  2^.   ^9^*    Ray.  ig2.    2  ^0.  $Of 

12  /f.  7.  12.    Et  per  Cuf.  Upon  the  complaint  the  juflices 

ought  to  make  a  memorandum  and  iffue  a  fummons,  and  if  ^^j^^  ^j^^  ^ 

the  party  will  no^  appear,  or  cannot  be  found,  he  may  himpoffibkyU 

proceed.     In  the  principal  cafe  it  is  manifeft  thdre  could  iBMnofiaiK 

be  no  fuch  dav,  and  therefore  he  could  not  appear  there-  ^"^'^^ 

fipon ;  and  when  one  da^  is  fet  forth,  his  appearance  on 

another  cannot  l>e  intended:  Therefore  the  conviflion 

^iras  quaflied  {a), 

{a)  Bat  if  the  defendiint  adually    fummons.   K.  and  Jebnfint    Straiiff 
appears^  it  cures  every  defed  in  the     ?6i.  Bofcaweu  on  Con?idioni»  58. 

%.  Domina  Regina  vfrfus  Bamabyt 

[Trin.  2  Ann.  B.  R.    3  Ld.  Raym.  Entries  35.  %  Ld.  Raym. 
900.  b.  C.    Comyns  131.] 

ON  a  certiorari  was  returned  a  conyiAion  upon  the  loconTieHoM 
43  El.  c.  7.,  fetting  forth,  Whereas  cwnpUant  has  been  ^l^y^^ 
made  unto  us,  life,  by  Sir  R.  B.    that  the  drfendant  in  the  utaicof  te 
night-time  cut  down  divers  lime-trees  ef  the  faid  Sir  R.  B.  treeimuflb* 
i2fc.  the  jufticcs  awarded  that  he  (bould  pay  fo  much  for  ^sSk^aiy. 
damages.    The  defendant  was  (tiled  gentleman  in  the  or-  s.  c. 
der,  and  it  was  objedled,  ift,  That  a  gentleman  was  not  VidcBh.R^ 
within  the  ftatute  which  fpeaks  of  vaga^ds  and  fuch  bafe  s^^^^^l^'^ 

people. 
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people,  and  infiifts  a  bafe  puniQiment,  viz.  whippings 
which  the  law  did  never  intend  for  a  gentleman,  ^dly. 
That  the  convidlion  is  uncertain^  for  want  of  (hewing  the 
number  of  trees. 

Curia.    To  the  firft,  Whether  the  defendant  be  a  gen- 
tleman  or  not,  is  not  material ;  for  if  a  man  of  quality 
will  do  a  bafe  or  mean  thing,  ^ere  is  no  reafon  or  juftice 
why  he  ihould  be  exempted  from  the  puniibment :  the 
r  182  1        <iuality  of  the  offender  is  rather  an  aggravation  than  » 
^  '^        leflening  of  the  offence.    To  the  fecond,  the  number  at 

well  as  the  nature  of  the  trees  fliould  be  exprefled>  for 
this  is  lake  an  adion  of  trefpafs  in  this  refpe£i,  that  thq 
plaintiff  is  to  recover  damages,  of  which  the  number  an4 
nature  of  the  trees  is  to  be  the  meafure ;  and  if  an  a£Hoii 
of  trefpais  ihall  hereafter  be  brought  for  thefe  trees,  this 
5C».  7%*  a-       conviction  ought  to  be  a  plea  in  bar.     3dly,  The  defend- 
ant in  this  cafe  pretended  he  had  a  title,  and  offered  to  plead 
it  to  the  ccmvi^ion,  as  was  done  in  3  Cro.  8a  i .  and  in  ;  C^i 
^jffl^    St.  John'%  cafe.     Powell,  Juftice,  held,  that  could  not  be 
C.  J.  itfafed  to  done,  for  if  the  defendant  had  title,  and  the  property  yn% 
Tcceive  1  j^  to  jj,  qugftion  (fl),  then  the  juftices  had  no  jurifdidlion,  and 
^^s*ujohi?i'  ^'^'^  ^^  *s  **o^  without  remedy  ;  for  he  may  have  his  ac-» 
cafe  dcnkd.        tion  oa  the  cafe  againft  the  juftice,  or  him  that  executet 
the  fentenee.    On  the  other  fide,  if  the  juftices  had  a 
jurifdidion,  we  have  no  power  to  queftion  their  judg- 
ment, and  this  is  a  new  thmg  without  precedent.    Pov/yt 
and  Gould  agreed,    /foft,  C  J.  coftira,  (who  indeed  ftarted 
this  point,)  that  St.  Jobtfs  cafe  was  a  precedent  for  this 
way  of  pleading  to  a  convi£liun,  and  that  it  was  and  mud 
have  been  done  fo  there,  or  elfe  the  point  of  the  dagger 
could  not  have  come  in  queftion.     He  faid  i(  was  as  rea- 
fonable  to  falfify  the  proceedings  before  the  juftices  in  this 
if  ajvasoientof  manner,  as  by  an  a£lion  againft  them  ;  and  as  to  what 
jvfticet  it  ©oil.    Po^yitt  faid  of  a  remedy  by  aftion,  he  anfwcred,  that  if 
ooaaioB  lies   *  ^^^^  Order  were  confirmed,  no  adion  would  lie  againft  the 
•lainfttbemor    jufticcs,  or  him  that  executes  the  fentenee,  for  then  it  is 
the  officer.  Aipported  by  the  authority  of  this  Court ;  and  he  faid  it 

was  hard  that  this  Court  (hould  by  their  judgment  give  an  • 
authority  to  that  which  ought  not  to  have  been  done. 
Note,  It  was  faid  the  record  of  St.  Johr^s  cafe  was  not  to 
be  found.  The  convidion  was  quaflied  upon  the  fecond 
point.  Sed  qu4tre,  if  he  proceeds  without  ground,  and 
makes  a  good  order.  For  B.  R.  is  not  judge  of  the  fad^ 
but  the  law  upon  the  fad. 

(it)  The  dtflsivdaat  in  this  cafe  precended  he  had  title  ( i }. 

(x)  Res  ir.  Speed,  i  L4.  RayBir  cSj.  Per    coloor  of  risl»  ^  mUhkc    Tide  Klaoedfcgr 
Holt,  no  peribB  ou^t  to  be  conviAed  uader  a     v.  Orpe,  Donf.  517. 
iUtuie  aj^iinft  killios  deer  who  i£U  uader  a 


Conufimce  of  piiKir  tSa 

5*  Domtna  Hegina  vtrfys  King  &  aL 

[HiU.  to  Ann.  B.  R-I 

A  Cfim^im  fer  dcer-ftcaling  was  remored  agiqaft  2f.  and  Hefpe^Htdyftr*. 
-'^    i?^  wherein  judgment  was  given  that  each  iboulcl  J^^f^"|2l 
forfeit  30/.,  and  it  was  objected  tfiat  there  ought  to  he  feituK  levml* 
but  one  jq  /.  forfeited :  ^ed  nor^  aUocatur^  for  the  words  vponeKhof. 
of  the  aa  arc,  that  they  (hall  rcfpeBively  forfeit  ^o L    Cra.  ^^^q^ 
EI.  480.  M9.  453.  Noy  60.     And  this  penalty  is  qot  in 
nature  of  a  fatisfadlion  to  the  party  grieved,  but  a  punifli- 
ment  on  the  offender ;  and  crimes  are  feveral,  thou^Ii 
debts  be  joint  {a)y  which  per  F^wf/Zdiftinguifiies  this  from 
the  cafe  pf  Partridge  and  J^aylor  in  Cro.  £1.  480,  and  Ney 
6a. 

(a)  The  principle  tQ  be  attended  to  Bat  where  the  offence  u  in  its  nature 

in  cafes  of  this  nstqre  is  ftated  as  fol-  Jev^al,  and  where  even  perfen  coo* 

I0WS9  by    Lord  MamfiiU,  in  Rtx  v.  cerned  may  be  foparati^  guilty  of  it» 

CUarkit  Qowpt  6ic»  612.     ''Where  diere  each  oiFender  is  feparately  liable 

the  offence  is  in  its  naiwre  JtngU,  and  to  die  penalty,  becaufe  the  crime  of 

cannot  be  fevered,  there  the  penalty  each  isdiftind  from  the  offence  of  the 

(ball  be  alio  faigle  %  bttcattfe^  though  others,  and  each  is  puniihable  for  hb 

feveral  peribns  may  join  in  comn^ittiag  own  crime.*'    Fidi  Rix  v«  BUafdab 

|t«  it  lliU  coi)|Httttf  s  hot  mi  offence.  W  wtoikir^  4  T.  A  809* 

Vidp  pIi48/^/i!f  Indidmenc,  &c  2!^^ 


tS^mimit  of  0ira«.    vide  Tttu   [  183 1 

Courts  Infcrioi:* 


I.    Cbttea  verfu  Jbhafoiu 

[HiK  aW.&M.  C&X 

iNtrefjpaftamtcjeament  for  hniUinwf.lh  tlielile  of  *««^JJ^«^ 
^    Blfi  after  tim  nJ.  pleaded^  a  fuggeftion  was  entered,  ^hSmmi  the 
fuod  MiUtuJufiUiarius^  yd  mini/lit  dmm  ngis  hffulam  iltam  akat  Miic^ 

II 


«8i  Connrance  cf  ipieaier^ 

V  confeffion  of  ingredi  pcteft  ad  aliquant  jurat,  ixtra^  lsfc»  and  fo  prays  a  tifw 
L^'tTu.^^^nft^*  '»''•'  ^o  ^-  *c  next  ?iUagc  in  the  coonty  of  Cambridge.  Et 
910.    Carth.     quia  videtur  jufticiariis  rationi  confonum  canctditur,  {5V.  And 
*°s^  ^'        it  was  obje^ed>  that  the  nient  de£re^  i.  e.  quia  def.  hoc  nan 
^       '  '*^       dedicit,  or  elfe  the  confeffion  of  the  defendant,  fhould  have 
been  entered,  and  that  fo  are  the  precedents.     Curim : 
Either  way  is  good.     If  it  be  not  true^  yo«  may  bring  er- 
ror ;  if  it  be  true,  then  it  is  right. 


2.     Fofter  verfus  Mitton^ 

[Hin.  1.0  WilL  3.  B.  R.    I  Ld.  Raym.  427.  S.  C.  named 
Fofter  a/.Hexam.] 

«ufTn«  ^/Jhc  QERJEANT  JFright  came  into  court  and  demanded 
method 'of  entry  conufancc  of  plcas  for  the  bifhop  of  Ely^  in  an  aAion 
tlieteof.  Show,  of  trefpafs  quare  claufumfregit^  which  was  pending  in  this 
js»«  *^'*^"»n  court,  being  remo?ed  hither  hj  certiorari :  ^nA  firft  of 
all,  the  warrant  of  attorney  under  the  bishop's  feal^  ia 
'  Latin^  was  read,  and  then  the  record  of  the  plea,  as  it 

flood ;  and  the  rccoz4  went  on,  Ei  modo  ad  hunc  diem^ 
1  Mo4. 16 J.       venit  epifcop.  Elienfis  per  J.  S.  attorn,  fuum.     Et  pet.  cog* 
nition.  v5'r.  quia  dicity  that  the  place  where,  (s^c.  is  within 
the  liberty  of  the  bifhop  of  Eiy^  and  that  alias  fcificet  Mich* 
20  E.  3  B.  R.  Rot,  34.  in  trefpafs,  afTault,  and  battery^ 
and  Hill.  21  jE.  3.  Rot.  21.  B.  R.  in  jtrefpafs  quare,  isfc^ 
and  Hill.  17  (sT  18  Car.  2.  Rot.  229.  B.  R.  in  trefpau  and 
eje£lment,  and  in  35  Car.  2.  Rot.  151.  trefpafs,  ailault, 
and  battery,  this  privilege  was  allowed,  and  fo  prays  his 
privilege  habendi  cognitionem,  and  then  the  entry  went  00, 
et  qusefitvm  efi  -of  the  defendant^  -qmd  dicere  queat  quare^ 
iSfc.  fuper  quo  allocatur,  tsfc.  and  then  day  is  given  upon 
the  roll  to  the  parties  at  Eh,  b^c.     Et  di&um  ejl  epifcopo 
quod  in  c^eris  jujiitia  fiat.   The  two  laft  records  were  prjj? 
duced  in  court ;  but  becaufe  theoldjrecocds  wore  not  pro^ 
duced,  and  it  was  the  laft  day  of  the  term,  it  was  ad- 
journed.    Holt,  Chief  Juflicc,  doubted  as  to  this  fort  of 
£  1 84  J        pleading,  for  he  faid,  the  true  way  of  pleading  was  to  al« 
ab  immememl  lege  an  immemorial  ufage,  and  then  alfo  produce  the  al* 
■fage  ooght  to     Jowancc  in  B.  R.,  or  in  eyre ;  for  fuch  privilege  lies  not 
then  an'aiiicKv-    ^  prcfcription,  but  in  grant :  And  becaufe,  if  the  charter 
ancein  B.  R.  or  were  before  time  of  memory,  viz.  before  i  R.  i.  the  faid 
«eyre.  2  Inft.   charter  could  not  be  pleaded  5  tkerefore,  by  the  flat,  de 
quo  warranto  6  £•  I.,  you  may  lay  an  ufage  time  out  of 
mind,  which  is  an  argument  of  an  ancient  grant,  and  fhew 
Ac  allowanc«u    But  without  fuch  ufage  the  prefiimption 
of  law  fails;  vide  Keilw.  189,  190.  t  Sid*  1 03.  apd  iQ 
that  cafe  you  ought  to  fhew  your  patent. 

This 
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This  was  moved  again  in  Trinity  termrand  Halt^C.  J.  "^ Jj^****  ^ 
alked  for  the  record  of  E.  3.,  and  they  had  only  a  copy  ^„^  |^^ 
thereof;  whereupon  he  faid,  that  the  record  fliould  have  duc«i.   siua# 
been  produced^  for  the  cntrj  is  in/peff*  reconk  is^c.    Alfo  S<9  ^39- 
he  faidy  there  was  no  need  to  plead  feveral  allowances ;  it 
wasenoi^b  to  plead  one^  and  rely  on  it.  * 

3*    Crofs  vafus  Smith.     f7^<r  this  Cafe,  Title 
Certiorari. 


Copp|)ol])  an])  Coppt)olber« 


I.     Dudfeild  ver/iis  Ancftcws. 

[Trill.  iW.fcM.  C.  B.  Rot.  760.} 

STEWARD  of  a  copyhold  manor  may  without  cuf-  Stewirdof  a 
torn  take  furrenders  out  of  court,  for  he  hath  the  ^y^^**e  fo""" 
power  of  the  lord,  and  the  lord  may  do  it :  But  why  not  renders  out  of 
out  of  the  manor,  fince  it  is  granted  he  may  out  of  court  i  ^«  manor. 
and  it  may  be  convenient,  but  can  be  prejudicial  to  no  ^B^'i^.^h 
body.    Frdez  Cro.  526.  i  Leo.  22J. con.  irlnft.^g.  I  Ro.  i  LC011.SS9.* 
500.      There  are   two  forts  of  cnftoms,  viz.  general  «  RoiL  Abr. 
throughout  all  manors,  which  the  Court  takes  notice  of }  ^^*  jac.%3. 
particular,  which  muft  be  pleaded.    Etper  tot.  Cur.  There  Brlig.  52. 
IS  as  much  reafon,  that  the  (leward  fliould  take  furrenders  ^^^*  '^«' 
out  of  the  manor  as  the  lord,  and  that  he  (hould  do  it  out  ^  *  ^* 
of  the  manor  as  out  of  the  court  {a). 

{a)  D.  ace.  Harg.  Co.  Lit.  $9.  n.  6.  tom  that  the  fleivtrd  Hial]  not  tidct 
In  Tukeliy  v.  HawAiMs,  i  Ld.  Rajm.  furrenders  out  of  the  manor,  is  void. 
76.  it  was  bidffrCufioM  that  a  cuf- 

2.     Glover  vcr/its  Cope.  F  ^85] 

[Mich.  3  W.  &  M.  fi.  R.  Intr.  Paf.  alt.  Rot.  267.] 

ipER  Curiam^  The  furrenderee  of  a  copyhold  reverflon  Carth.  205. 
•*  may  bring  debt  or  covenant  againft  the  Icffce  within  ^^w^j*|*' 
the  equity  of  the  32  i/.  8.  r*^.  3.,  for  it  is  a  remedial  law,  surrtnicr^  af 

and 


»«5 


t^9^Wti  dftQ  4^p|ftMitiiet. 


c0pTMaii^rtt!b-  «id  M  ^'udiee  ctn  ktife  to  tU  hti  i  Md  whether  he  is 
^tel^nH^t  ^"  ^^i^  or  ill  the^.  is  dot  material  i  for  a  bargainee 
c»  t.  3U¥!  '  ntf  nuffitaitt  ooVenant  within  tht^  ttatotei  and  yet  too 
3t6.  sCmH.  doubt  but  h€  is  in  the  pffi.  and  rrn.  132.  wis  a  hafty  te^ 
VLe^,'ir6.  ^hitioni  and  JHU.  178.  only  «lii  eiitr^jlidicial  i^iniori. 
Skin.  a96»'305.  Judgment  for  the  phintiR  Nat^  Tht  watAi  of  the  a£l 
Cj^b.  185.        2xe^  mferfin  hang  a  granitt  or  affijfnm  ofahjrtvei^otu 

3.     fecnfoti  H)erfui  Scot 

[Paf.  5  dr  6  W.  ar  M.  B.  R.} 

C«^  *^5-  t  tf  ^eSnuni  a  fpecial  vcrdift  was  found,  viz.  a  cuftom^ 

3  \jt^l\%t  ^^  ^  tenants  of  the  manor  haying  a  mind  to  alien^ 

Admittance  re.  might  fuHrender  into  the  hands  of  two  cdpyholdenu  Iga 

itttt  to  forrca.  ii^j  j^^  bring  a  copyholder  in  fce^  did  furrender,  cT^to 

iBte'Tiitiebr'  ^  ^^^  ^f  ^^  plaintiff  in  fee,  and  died,  leaving  his  wife, 

ros^om  who  chimed  her  free-bank  by  the  cuftom,  and  at  the  next  ' 

™^  'alSa!  ^^^^  ^^  furrender  was  prefenled,  and   thermipon  the 

SI9.  3C10.  plaintiff  admitted;  and  the  oueftioil  being.  Whether  the 

too.  Cm.  c«.  furrenderee,  or  the  wife  for  her  firank-bank,  Ihould  have 


Attcknt^ 
aKine. 


# 


X\\  StotU  ^^^^  '*"^* '  ^*  ^*'  adjudged  for  the  j^itttiff 5  for  the 
•4«»'  ^jfp»g  ^ijg  Jq^  ,1^  commence  till  after  the  deadi  of  the 
hud)and,  and  then  only  to  thofe  lands  of  which  he  died 
(itfed  I  but  the  plaintiff's  titk  began  by  the  furrender;  for 
the  admittance  relates  to  that  (a) ;  and  tliat.the  cafe  of  two 
joint*tenantSt  i  Infi.  5$^.  J.  rules  this  cafe. 

(«)  i(.  ma.  4  Bwr.  1961.   k.  aUb    uoce^  is  enudcd  xr^  free  bench.   Vwk 
c  Bwr,  2715.  That  the  widow  of  a    a  iVilf.  16.  i  t.  R.  6o6. 
tnrrendcree  who  died  before  adi&it* 


4.     Brittle  verfus  ty^dti 

If  Will.  j.  C.  fi^     1  Ld.  Rayth.  43.  S.  C.  nadied  Britdd  m. 
Bade.J 

TpjJSC  TME  HT.  The  defendant  pleaded,  that  tie 
'^-^  land  litras  held  of  the  manor  of  D.  which  is  ancietkt 
demefnci  The  plaintiff  replies,  qu(kl  iefu  fsf  verumit^ 
that  the  lands  aforefaid  aire  held  dir  iicano  CsT  ca^tulo  (U  JrU 
gomia  ut  it  mantrto^  tic.  which  is  aticient  demefney  but 
Bar.  1046.  that  the  lands  are  copyhold*lands :  The  defentdalit  reyoins, 
ek  quo  pradiB.  the  plaintiff  cognovit  the  lands  to  be  ancient 
demefne ;  it  b  no  matter  irhethet  they  afe  eopyHoM  or 
frank-fee.    Fhuntiff  demurs^    Ei  per  Cuf. 

ift|The 


tft.  The  replication  isrepugnanli  for  lands  held  ut  tk  Copyhold  luai 
tumerio  muft  be  frank-fee  \  for  copyhold  lands  are  parcel  ||^^||^^ 
of  the  manor,  and  cannot  be  held  ut  de  manerk:  and  he!duc^«»- 
dscrefore  the  replication,  hj  faying  they  are  held  iH  dt  ma"  '^'*^ 
mrk^  attdjet  ther  are  copyhold,  is  repugnant. 

adlyf  Tne  rejomder  is  naught  (  for  if  they  be  Copylioldy 
an  ejedment  lies :  id,  Bccaufe  copyholds  are  of  fo  bafe  a 
nature,  that  a  writ  of  right  will  not  lie.     N.  B.   ta.  a.  Wntofrlgtitrin 
adly,  it  would  be  inconvenient,  becaufe  copyholds  are  par-  "°^  ^^  copjboU. 
cd  erf  the  demefnes  of  the  manor,  fo  that  if  they  arc  tri*     "'*  ^  ' 
abk  in  the  lord's  court,  the  lord  might  be  judge  and  party; 
and  therefore  per  Trehy^  C.  J.  The  jurifdiclion  of  the 
lord's  court  extends  to  land  holden  of  the  manor  only,  and 
not  to  land  parcel  of  the  manor.     Judgment  fuod  breve        ^ 
cMffeimTB    .]  Lev.  405^ 

.4.  5.     Eaftcourt   verfas   Weeks* 

[Trin.  10  Will.  3.  C.  B.  Rot  355.] 

-pJECTMENT  on  the  dcmife  of  ^«;r^  Eaftceurt :  ^^l^'  , 
^-^    a  fpecial  verJiil  was  found,  that  the  lands  in  quedibn  hoW  doaiSde- 
arc  copyhold,  parcel  of  the  manor  of  Newton^  and  that  r«cndtotheh«ii; 
JFilRam  Weeks  was  copyhold  tenant  in  pofleffion  for  life,  ^^1?\**^* 
and  Sir  TFilliam  Eaftcourt  lord  5  that  Sir  William  died,.and  \  g^.  *^' 
the  manor,  &r.  dcfcended  to  his  two  fifters,  Jfory  and  Lut.2s6.  iSidL 
Anne:  That  WeAs  fufFercd  his  houfc  to  be  ruinous,  and  *»  ^ s  V'^iTL 
made  a  leafe  of  his  copyhold  for  ten  years  ;  and  that  Marj  2^5'  ',  Free**. 
died,  per  quod  all  dcfcended  to  Anne  her  fifter  and  heir  ;  5;6.    Htr.Co. 
that  With  died,  and  his  wife  entered  claiming  her  widow's  ^  ^^wxva^ 
eflate,  and  that  Antie  entered  for  the  permiffive  wafte  of  ^  t/r.  iW 
the  hu(band,  and  his  leafe  for  ten  years  without  licence. 
Et per  Cur.  It  was  admitted  in  this  cafe,  that  thefc  were 
both  caufes  of  forfeiture ;  but  the  queftion  was.  Whether 
the  plaintiff  could  take  advantage  of  this  forfeiture.     Et 
per  Po^uellj  At  common  law  the  heir  was  entitled  to  take 
advantage  of  any  caufes  of  forfeiture  in  the  time  of  his  an- 
ceftor,  but  wafte  and  cejfavit  'y  wafte  he  could  not,  becaufe 
It  18  a  perfonal  wrong,  which  dies  with  the  perfon  ;  etja- 
vk  he  could  not,  becaufe  the  tenant  by  the  ftatute  has  li- 
berty to  fave  himfelf  by  tender  of  arrears,  which  are  not 
due  to  the  heir>  but  to  the  executors.    In  all  otiier  cafes 
the  cftate  determines  by  the  a£l  of  forfeiture ;  and  though 
Che  tenant  hold  in  pofleffion,  it  is  a  difleifin  to  the  lord»  if 
he  Will.     I  Ro.  508.     I  Inft.  59.    Godb.  47.     x  Infi.  233^ 
jFihi.  Trefpafs  254.  1  Jones  136.  Pa/w.  43ft,  439.     And 
tUt  dedion  of  making  it  a  difleifin  being  annexed  to  the 
inhrrftance  defcends  fo  the  heir.     Nay  57.  i  Leon.  243. 
1  Infi.  63.  t  Ro.  508.    An4  where  diere  are  two  copar- 

cenerSf 
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eenersy  and  one  will  take  advantage  of  a  forfeiture,  aiiii 
r  1 87  1       ^c  other  not)  there  muft  be  an  apportionment,     i  Imfh 

355.  Keilwe%  105; 
T»wt  fonrttn      ^rebp  C.  J.,  ^w7|  and  BUncow  held,  that  the  fontinmng 
neac{  u  it  a      ^  ^^  ^^  tenant  after  forfeiture  was  no  difleifin  at  dedion 
ferfriture ;         6f  the  lordi    It  was  admitted,  that  if  tenant  for  years  or 
fai?  f '^iM  *     ^^  make  a  feoflFment  or  levy  a  fine,  it  is  a  fbtfieiture,  and 
^^or     gtr    ^1^^  ^  determination  of  their  eftate  and  a  difleifin ;  but  if 
tenant  for  years  make  a  leafe  for  a  longer  term  than  he 
has,  they  held  it  no  difleifin  nor  forfeiture,  becaufe  it  it 
only  a  contra£i  between  him  and  his  ieflee,  which  does  not 
operate  on  the  intereft  of  the  ieflfor  to  afie&  it  with  any 
prejudice. 
^  tL  49S.         They  held,  that  a  Icafe  by  a  copyholder  was  a  forfeiture, 
sosr  Vcofe's.  becaufe  it  was  a  breach  of  truft,  Moi.  272,  392,  184.  and 
t.    Dyer  239.    that  it  was  a  perfonal  wrong  as  much  as  wafte,  which 
rL4i-  cannot  be  transferred  by  defcent,  but  muft  be  taken  ad- 

vantage of  by  him  that  was  wronged. 

Alfo  they  held,  that  the  eftate  of  the  copyholder  was 
not  determined,  becaufe  the  lord  by  acceptance  of  rent» 
&r.  might  aflitm  it. 

LaiUy,  They  held  the  eleaion  muft  be  made  by  both 
the  parceners }  that  the  thing  is  entire,  and  that  therefore 
the  furviving  fifter  could  not  elefb  after  the  death  of  her 
Co.  lit  53.  b.  (ifter )  and'  as  to  the  cafe  of  Co,  Lit.f  where  the  aunt  and 
niece  are  faid  to  joiii  in  Wafte,  they  much  doubted  of  it« 
for  the  books  cited  do  not  warrant  that  opinion,  and  other 
authorities  are  contrary.     Mo.  34,  1 10, 40,  127. 


6.     Kettle  i>erfiis  Townfend. 

[Temp.  Will.  3.  In  Cane] 

E^ityovfht      /^NE  devifes  a  copyhold-eftate  to  his  grandfon;  an4 

2|^^»PPjy*   ^    Scmmers^  Lord  Chancellor,  decreed  the  will  good, 

the  heir,  \^h^  ^^^  *sit  equity  ought  to  fupply  a  furrender  as  wcU  as  in 

vmr  of 'a  fon  or  cafc  of  a  fou ;  that  a  grandlon  was  a  fen,  and  the  grand* 

a  daughter  jbut  father  was  bound  to  provide  for  him.     But  the  Houfe  of 

{^!^^J^TiL  *'  Lords  reverfed  this  decree,  and  held.  Equity  ought  not  to 

fupply  fuch  a  defe£t  in  disfavour  of  the  heir  at  law,  uukfii 

it  were  in  favour  of  a  fon  or  a  daughter }  and  not  dien 

neither,  if  it  was  to  difinherit  the  eldeft  fon  i  but  it  was 

not  material  that  fuch  a  fon  was  provided  for  before,  nor 

how  far,  for  the  father  only  is  beft  judge  whether  he  hm 

fully  advanced  his  child,  or  not  (a). 

(a)  The  fbllovinng  is  tn  extraft  from  nour  to  be  eflabfiflked»  that  a  defed  m 
Mr.  Coxi*i  note  to  the  cafe  of  f^atts  the  furrender  of  a  copyhold,  or  the 
V.  BtdUs,  1  P.  fFmu  60.    I*  It  fecms    execuQOD  of  a  power  (which  are  go* 

Ttmd 
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vemed  by  the  fame  rules.  Chapman  v. 
Cih/9H9    uhi  iiyra)  ihall   be  fupplied 
m/k  in  favour  of  three  defcriptions  of 
perfonst  a'/«.  creditors,  wife,  and  chil- 
dren i    Gcodtjt^yn  v.   Good*wyn,   i  Vez,, 
228.    Bjas  V.  Byast  ^  ^^«  164..  Tw 
dmr  V.  Amfon^  2   fVs*  582. ;    and  fo, 
though  the  wife  hath  only  a  limited 
intereft  (as  an  eftate  for  life)  in  the 
fubjed,  with  remainder  over  to  ftran- 
gerSy  Marfion  v,  Gowan,  3  Bro,  Ch. 
170.     But  it  (hall  not  be  i'uppiied  in 
favour  of  a  wife  or  younger  child,  if 
the  heir  at  law,  being  a  child  of  the 
teftator»  l^c,  be  thereby  lefc  unpro- 
?ided  for.  Kettle  v,  To^jun/ead,  Hicken 
V.   Hicken,    6  Fin.  Ah.  59.   //.   12, 
Hawkins  v.  Leigh,  1  Jtk.  387.     It  is 
not  material  whether  the  heir  in  that 
cafe  be  wholly  difinherited  by  his  father, 
fo  that  he  hath  fome  provifion.  Ha'w- 
kint   V.  Leigh,  1   Atk.  387.  Chapman 
V.  Gib/on,  ubi  infra,  Pyke  v.  Whyte,  in 
Unc.  Inn  Hall,  20  fuly  1791.  3  Bro. 
Cb.  286.  Nor  is  it  material  (although 


formerly  doubted,  as  in  Rcfs  v.  Rofs, 
1  Eq,  Ca,  Ab.  1 24.)  .  whether  the 
younger  children  arc  otherwifc  pro- 
vided for  or  not,  Kettle  v.  Toi.vnfcndf 
Carter  v.  Carter,  Mcf  370.  Burton  v. 
Floid,  6  Fin,  56.  //.  20.  H  uks  v. 
Gore,  6  Fin  ^7'  pi*  24-  Cock  v.  ^/-/i- 
/^fl/w,  3  P.  f^'ms,  283.  and  Ctf.  temp. 
Talb.  i(y.  S,  C.  Tudor  v,  Anfon,  2  FeTi. 
582.  i^»<tf  V.  I^i&//^,  irf  /w/.  So  with 
rcfpeft  to  the  wife,  Bifcoe  v.  Cart- 
'Wright,  Gilb.  Rep  121.  Smith  v.  ^^* 
ker,  I  Atk.  i%6  The  fame  rules  ob- 
tain between  co  heirs  at  law,  and  be- 
tween heirs  in  gavelkind,  as  between 
the  eldeft  fon  and  voungcr  children. 
Baker  y,  Jennings,  6  Fin,  54«,/^  «0» 
Andrews  V.  Waller,  6  Fin.  237  pK  la- 
But  if  the  heir  at  law  be  not  a  chi  d  of 
the  teftator,  \3c,  although  wholly  un-* 
provided  for,  the  dcfedt  Ihall  be  fup* 
plied  in  favour  of  the  wife.  Chapman 
V.  Gibfan,  at  the  Rolls,  Feb.  1791* 
3  Bro.  Cha.  Rep.  170, 


7.     Smartle  vtrfus  Penhallow.  [^^^3 

[Intr.  Hill.  13  W.  3.  B.  R.      Rot.  380.     2  Ld.  Raym.  994, 
S.  C] 

1  N  ijeElment  a  fpecial  verdift  was  found,  viz.  That  the  ^  Mca.  ^^3. 
-■     lands  in  quedion  were  parcel  of  the  manor  of  Tregoan^  ^"r^T  rant*"*' 
of  which  the  bifliop  of  Exeter^  IcfTor  of  the  plaintiff,  was  irndrbfcopy  ta 
feifed  ;  and  that  by  cuftom  of  the  manor  the  faid  lands  arc  *^<^  or  three  per* 
demifable  by  copy  of  court-roll  to  two  or  three  perfons  i^^Ts '^^h.Und' 
for  their  lives,  and  the  life  of  the  furvivor,  habendum  fuc^  luccjflivc,  &c. 
ceffivejicut  tiominaritur  in  charta^  l^  non  aliter^  and  that  the  ^^*",^  ^**  ^.'  ^** 
lord  is  to  have  a  heriot  on  the  death  of  every  tenant  dying  du"L^th^Tvci 
feifed.     They  farther  find  one  Nofworthy  was  tenant  for  of  a.  B.  and  c, 
life  of  the  manor  by  grant  from  the  prcdeceflbr  of  this  **  wirramed  ly 
bifliop  5  and  that  he  by  copy  granted  the  tenement  in  ^,^mo.^,o^; 
queftion  to  A.  and  his  affigns,  for  the.  lives  of  B.  and  C.  6  Co.  37.  Cro, 
and  of  the  faid  A.^  and  that  Nofworthy  is  dead.     The  que-  ^'-  ^^«  7ii« 
ftxon  was,  Whether  this  grant  be  warranted  by  the  cuf-  V^^llh.'  1 87.*'' 
torn  ?  And  it  was  urged  for  the  plaintiff,  that  A.  has  the  3  Saik.  i2j. 
twholc  cftate,  and  that  B.  and  C.  are  not  named  fo  take  an  ^*  ^'  Hoki6j. 
intcreft  but  by  way  of  limitation  ;  and  that  if  A.  die,  hcr<j 
it  room  for  an  occupant,  which-  is  to  pur  a  tenant  upon  the 
,  lord  without  liis  confent :  Alfo  MA.  fliculd  become  bank- 
rupt, this  eftate  would  be  affignable  j   aud  upon  this  Icafc 
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the  lord  cm  have  but  one  heriot ;  whereas  in  tKe  cnftoin 

ary  leafes  the  lord  is  to  have  three.     They  admitted  that 

where  a  power  or  cuftom  warrants  a  greater  eftate,  it  will 

warrant  a  lefler,  aS|  if  the  lord  may  grant  for  three  iiTcS9 

he  mav  for  one  *,  bat  then  it  mud  be  of  the  fame  nature. 

If  H.  nas  a  power  to  leafe  for  three  lives,  he  cannot  kafe 

for  500  yearsy  though  it  be  a  lefler  eftate  in  law.     If  a 

bifhop  make  a  leafe  for  30  years,  it  is  wholly  void  as  to  the 

facceflbr,  becaufe  his  power  is  exceeded :  So  in  this  cafe. 

On  the  other  fide  it  was  argued  pro  dtf.^  that  this  was  no 

greater  eftate  than  what  the  cuftom  allowed :  That  if  this 

^rant  had  been  made  to  A.  B.  and  C,  habendum  fucceffrve 

lor  tlieir  lives,  they  might  have  furrendered  to  three  others» 

and  the  lord  was  compellable  to  admit  them,  and  they^ 

would  have  an  eftate  pur  outer  vie^  that  if  the  tenant  may 

by  his  own  a£t  make  fuch  an  eftate,  it  is  moft  unequal  to 

fay  that  the  lord  cannot.     As  to  the  lord  It  is  the  fame 

thing,  whether  A.  takes  for  his  own  life,  and  the  life  of 

B.  and  C,  or  A.  B.  and  C  take  for  their  lives  :  And  there 

cannot  be  an  occupant  of  copyhold  lands,  neither  are  they 

within  the  ftatute  of  frauds  to  be  aflets  or  devifable,  2  Ch. 

Cnf,  201. ;  and  as  to  the  heriot,  it  will  be  due  on  the  death 

of  every  affignee  that  is  admitted. 

If  cf»pyh3ld  te-        HoJt  C.  J.  ill  (tf),  There  can  be  no  occupant  of  a  copy- 

!!k  i^'iS'iLj  ^^^^^  ^^^'^  ^^^  ^^  prejudice  it  would  do  the  lord :  But  if 

ftlu  rater;  and  the  copyholder  being  tenant  pur  autervie  die,  the  lord  (hall 

no  occupancyis.  enter.     As  ♦  if  thcrc  be  tenant  for  life  of  a  copyhold,  rc- 

Moi.  Cafiy  6S.   ^j|}n^y  ^q  another  for  life,  and  tenant  for  life  commits  a 

*[  j8q  1     forfeiture,  the  lord  fliall  enter-     If  //.  grants  a  rent  out 

Rent  to  A.  pur    ^^  ^^'  lands  to  A.  pur  outer  vie^mnd  A.  dicS,  fliall  not  the 

liter  Tie,  cejfes  rent  ccafc  ?  What  is  the  reafou  ?  Becaufe  here  wants  a 

by  A.*s  death,     grantee.     So  it  is  here  5  an  occupancy  is  for  fupplying  a 

Oceupaoey  is      freehold :  In  copyholds  the  freehold  is  in  the  lord  \  the 

onlyto fuppiy a    tenant  has  only  an  eftate  at  will. 

2dly,  He  held  that  the  cuftom  confifted  in  three  parts : 
ift.  The  conftitution  of  the  eftate,  v/z.  by  copy.  2dly, 
The  extent  for  three  lives.  3dfy,  The  manner  of  the 
eftate,  which  by  operation  of  the  cuftom  differs  from  the 
conftitution  at  common  law,  viz.  to  three,  habendum  Jue^ 
cijfive. 

What  is  done  here  is  not  fo  much  as  the  cuftom  :  The 
cuftom  enables  him  to  grant  for  three  lives,  and  he  grants 
but  for  one.  If  the  cuftom  be  to  grant  in  fee,  (S*  wm  aU^ 
ter,  yet  the  lord  may  grant  for  life,  or  to  A.  for  life,  re- 
mainder to  B,  in  tail.  If  the  cuftom  be  to  grant  for4ife^ 
Bi&op'i  Ittfe  ^c  lord  may  grant  durante  viduitate.  Vide  i  Cro,  323,  373, 
SLtmJllffoidas  'fhis  is  not  like  the  cafe  of  a  bifliop's  leafe  :  That  cannot 

to  the  focccflpjj 

i»  "to-  (a)  Vide  2  Bl.  Itep,  1 148, 

be 
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be  good  for  any  part,  becaufe  the  ftatute  ties  it  up  to  an 
exprefs  form.    AUter  perhapsi  had  it  been  that  biihops 
fhould  make  leafes  for  any  number  of  years  not  exceeding 
fuch  a  number- 
As  to  the  fuppofal  of  the  bankruptcy,  Powell  at  firft 
doubted  upon  that  inconveniencei  faying  it  could  not  be  Adof  thccopf. 
good  if  it  prejudiced  the  lord  ;  but  Holt  Uiought  that  made  **,^'J^.**T*^ 
no  difference  ;  for  if  the  copyholder  being  bankrupt,  his  Jrejudice  of  dj^ 
eftate  was  aflignedj  the  ai&gnee  would  have  the  eftate  de-  loid. 
terminable  upon  the  death  of  the  copyholder,  and  then 
the  heriot  would  be  due,  and  not  by  the  death  of  the  af- 
fignee;  forfo  it  was  originally,  and  cannot  be  altered  by 
any  a^  of  the  copyholder.   But  per  tot.  Cur.  This  is  a  fup- 

Jolal  not  in  the  cafe,  and  therefore  it  was  not  determined* 
udgment  pro  def.  per  tot.  Cur.     See  i  Roll.  Abr.  5 1 1  • 


Coroner*  C'90] 
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Rex  &  Regina  vcrfus  Bunney. 

[Mich.  I  W.  &  M.  B,  RJ 


1 


F  a  coroner's  inqueft  be  quaflied,  the  coroner  muft  take  JtTpon  ^aihlnf 
a  new  inqueft  Juper  vifum  corporis  ;  but  if  a  tmlius  in-  ^"1^"^;,^^ 
fmrendum  be  granted  on  a  malefe  gejftt  of  the  coroner,  the  new  one  fupw 
new  inquiry  muft  be  before  the  flieriff  or  commiflioners,  vifum;  upon* 
Mtfuper  vifum  corporit^  but  upon  affidavits;  for  none  but  ^^"ViwftSff 
the  coroner  can  inquire  fuper  vifum  corporis ^  and  he  is  not  orcommiffiooert 
to  be  trufted  again :  But  when  an  inquifition  is  qualhed,  ^v  •ffidaTin. 
it  is  as  if  no  inquifition  had  been  taken  {a).  ^  ^^^  b^^ 

S  Mod.  So,  AftS.  S.  C 

(«)  ViJi  Sir.  22, 167,  535.    I  FsTit.  182.   2  Lrv.  141,  152. 

ClcrJcV  Ca/e.    Vide  Title  Indidmeats,  &c- 
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Elefllons  to  be 
made  by  the  bo- 
dy at  large,  may 
be  reftra:ned  to 
a  Mc€t  number. 
4  Co.  77- b.  78. 
a.  4  Ina.  48, 
4^.  jenlc.  Rep. 
173.  Cafes  B.K. 
247.  S.  C, 


4C0.  7S.  a. 
3  Bulft.  71. 
1  Danv.  2 1 6* 


Smrmder  9t 
charter  void 
witkoiit  inrol- 
afent.  Poft  T97. 

Iwpcn  ncmoeM 
under  a  good  oM 
charter  joio  with 
Atflobert  ondtr 
a  bid.DfW  QWf, 
th»  a<l  it  rm^ 


I.     Butler  ver/i/s  Palmer. 

[Trin.  11  Will.  3.  B.  R.] 

IN  an  aAIon  for  a  falfe  return  of  a  mandatnms  it  tp^ 
pcarcd,  that  king  Ediuard  3.  granted  to  tht  burgeflts 
of  Dartmouth  a  charter  to  eled  a  mayor  dijtiffis  annually^ 
and  by  conftltutions  made  in  the  reign  of  Q.£/izatetb  and 
King  Jamfs  the  Firft,  and  long  ufage  in  punuance  thereof, 
the  method  was  for  the  common  council  to  propofe  two 
perfons  for  the  freemen  to  choofe  out  one  of  them.  That 
thus  it  continued  till  164I1  and  then  a  by-law  was  made 
for  repealing  all  former  by-laws,  and  ordaining  that  foe 
the  future  eleflions  ihould  be  made  by  the  freemen  at 
large  ;  and  accordingly  the  two  fucceeding  tle&ions  were 
made.  In  the  year  1684  the  old  charter  wasfurrendered; 
but  that  furrcnder  was  never  inroUed,  and  a  new  charter 
granted,  under  which  new  charter  the  town  made  a  bj«* 
law  repealing  the  by-law  made  in  1681.  The  Cotirt  re* 
folvcd,  id,  'lliat  though  by  the  grant  of  JSdw,  3.  the 
clcftion  was  to  be  by  the  freemen  at  large,  yet  this  might 
be  retrained  and  regulated  by  ufage  and  by-laws,  to  the 
choice  of  one  out  of  two  only  (a).  2dly,  That  the  by- 
law in  1681  had  well  redored  the  ancient  and  primithre 
conftitution,  and  repealed  thofe  by-laws  that  altered  it. 
3dly,  That  the  furrendcr  of  the  old  charter  was  void  for 
want  of  an  inrolment.  4th]y,  As  to  the  new  charter^ 
and  by-laws  made  under  it,  the  Court  held.  That  if  thofe 
that  were  members  under  the  old  charter  happened  to  be 
the  only  perfons  that  a£ted,  they  (hould  be  deemed  to  a& 
by  virtue  of  their  ancient  and  true  right ;  but  if  commixed 
with  others  that  were  only  members  under  the  new  char- 
ter, though  the  old  members  were  the  majority,  yet  they 
muft  be  taken  to  zGt  by  virtue  of  the  new  charter^  apd 
then  what  they  did  was  void. 

(<i)  Fide  3  Bur.  1327.  ^/r.  314.  i  Bur.  ly. 


Corporation^  i^i 

2.    £afl  India  CotnpanyV  Caft. 
[Par.  13  Will.  3.  B.  R.] 

I  N  an  aSion  againft  the  Eaft- India  Company  for  5000/. 
^  it  was  moved,  that  the  fticrifF  might  return  exemplary 
iflueSf  becaufe  feveral  writs  of  dijlringas  had  been  already 
ferved  to  no  purpofe  ;  and  the  Court  faid,  he  (hould  re- 
turn good  ifl'ues,  and  if  he  did  not,  the  plaintiiF  might 
bring  an  a£tiou  againft  him ;  but  at  laft  he  was  ordered  tQ 
attend. 

3.  Anonymous. • 

[Trin.  12  Will.  3.  B.  R.  S.  C.     i  Ld.  Raym.  600.,  by  the 
name  of  1  he  College  of  Fhyiicians  1/.  Salmon.] 

J^ER  HolU  C.  J.  My  lord  Cole  fays,  that  a  corpora-  Corpomtioa 
^    tion  muft  have  a  name ;  but  that  muft  be  underftood  "'J^^^f^gJ^  . 
to  be  either  expreffed  in  the  patent,  or  implied  in  the  na-  paired  in  the 
ture  of  the  thing ;  as  if  the  king  fliould  incorporate  the  grant,  or  implied 
inhabitants  of  Dtf/^  with  power  to  choofe  a  mayor  annual-  JJet^in""'*c/. 
ly ;  though  no  name  be  given,  yet  it  is  a  good  corporation  ,0,  %^X. 
by  the  name  of  mayor  and  commonalty.     So  the  city  of  Vi.  Com.  Dig. 
Nortuich  is  incorporated  to  be  a  mayor  and  (heriffs  by  the  ^*2^*!^J^^'  ^* 
charter  of  Hen.  4.^  and  are  called  mayor,  (heriUs,  and  p.  171. 
commonalty. 

A  corporation  aggregate  may  appoint  a  bailiff  to  dijlrain  » Mod.  iS.  Cof 
nuithout  deed  or  warranty  as  nvetl  as  a  cook  or  butler ;  for  it  JJJJ^  ^^^tA 
neither  vefls  nor  divefis  any  fort  of  inter ejl  in  or  out  oftne  cor^  «  bairifr  withoot 
poration.    So  ield  inter  Cary  £5'  Matthews  in  Cam.  Scacc.  {a)  <*«««•  Piowd.9f. 

b.    I  Venc.  47» 
4S,    Cn>*Car.  170.    i  Saood.  305.    Moor  551* 

{a)  FideSrin.M.zSj. 

4.  The  Mayor  of  TbetfordV  Cq/i.  [  ^9^  ] 

[Hill.  I  Ann.  B.  R.] 

T  T  P  O  N  a  mandamus  to  the  mayor  and  commonalty  of  6  Mod.  %$. 
^     Tbetfordy  the  return  was  made  in  the  name  of  the  CorpoMitionmay 
corporation,  but  without  the  common  feal,  or  the  hand  of  ^**cwJ*withoui 
the  mayor,  fet  to  it.     Mr.  S/oafie  moved,  that  the  mayor  ihcir  common 
might  be  obliged  to  fign  it  or  feal  it  with  the  corporation  f«f'»  ^"^!**]' '*" 
feal,  alleging  that  it  was  not  a  corporate  a6t  to  charge  the  Jo3!s?c\  Rep. 
corporation  without  the  common  feal,  nor  the  aft  of  the  a.  (^141. 

R  3  mayor  H0I1171. 
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miyor  without  his  hand  to  it.  After  feiirch  of  prtceientSp 
which  were  found  both  ways,  Hoit^  Chief  Jufticc,  held, 
and  the  reft  concurred,  that  though  a  corporation  cannot 
do  an  aft  in  pais  without  their  common  feal,  yet  they  may 
do  an  z€t  upon  record ;  and  that  is  the  cafe  of  the  city  of 
ff«Co.  68.        London  every  year,  who  make  an  attorney  by  warrant  of 

Moor  070.   ru  •       «  •  •  i  •  i        ^     /.     *         ^       • 

910.  I  Leoa.  attorney  m  this  court,  without  either  feahng  or  figning  ; 
184.   I  RoL      and  the  reafon  is,  becaufe  they  are  cftopped  by  the  record 

jM.  ***  ^^'  ^^  ^*y  '*  ^'  "®^  *^*^  *^'  ^^  *^  ^"  aaion  be  brought  againft 

a  corporation  here  for  a  falfe  return,  they  are  eftoppcd  to 

fay,  it  is  not  their  return,  for  it  is  refponfto  ptajoris  (k  com* 

munitatis  upon  record.     Neither  is  the  hand  of  the  mayor 

neceflary,  for  he  is  liable  in  his  private  capacity  without 

it  \  and  it  is  fufficient  evidence  againft  him,  that  the  writ 

was  delivered  to  him,  and  that  there  is  a  return  made, 

for  then  it  is  incumbent  on  the  mayor  to  (hew  the  con- 

At  comnoB  Itw  trary.     At  common  law  no  officer  was  bound  to  (ign  a  re- 

f»  officer  «M     turn.    The  ftatute  of  Tork  obliges  a  (heriff  to  do  it,  but 

^^  v5r/.  extends  not  to  a  coroner,  mayor,  or  other  officer.     And 

the  mayor,  or  any  other  magiftrate  of  tins  corporation  that 

procured  this  return,  Is  liable  not  only  in  their  corporate 

but  their  private  capacity. 

'5.     Cuddon  vcrfus  Eaftwick* 

[HiU.  2  Ann.  B.  R.] 

Aati  143.  A  T  T  P  O  N  a  habeas  corpus  was  returned  an  aQion  of  debt 
cmrforatioB  may  \J  fo|.  the  penalty  of  a  by-law  made  by  the  common 
tyT^ ifobyl  council  of  the  city  of  Lotidon,  The  by-law  was.  That 
bwt  to  bind  whereas  the  company  and  fellowQiip  of  porters  had  been, 
^mjfln  for  ^  fj^g^^  q^  of  mind,  a  company  and  fellowfliip,  it  was  or- 
cBct  ^sS!'  Gained,  that  thcv  ihould  ftill  remain  and  continue  for  ever 
S91.    6  Mod.    a  company  and  fellowfhip,  and  that  no  mafter  of  any  boat, 

Hdl  '**'  ^*  ^*  ^^*  ^^^"^  P'*^^  ^^  p\^cc  to,  Vc.  ffiould  unload  or  fend  on 

"'  fbore  any  goods  but  by  fuch  perfons  as  were  free  of  the 

faid  company.    To  which  it  was  obje£led,  ift,  That  the 

city  of  London  could  not  make  a  corporation,     adly,  That 

a  corporation  could  not  make  a  by-law  to  bind  ftrangers, 

r  IQ't  1        ui^lcf^  founded  on  public  convenience.     Et  per  Cur,  The 

•^     -'•'J        city  of  London  cannot  make  a  corporation,  for  that  can 

only  be  created  by  the  Crown  \  but  this  is  only  a  frater* 

nity,  not  a  corporation,  and  a  corporation  may  make  a 

Wftreawbc     fraternity.     A   corporation  is   properly   an   invefting  the 

tkm  aoTfrtttf'    P^^P^^  ^f  the  place  with  the  local  government  thcreoiF^ 

Bitj.  and  therefore  their  law  (hall  bind  ftrangers  {a)  \  but  a  fra* 

ttrnitj  is  fome  people  of  a  place  united  together,  in  refpe£l 

[f)  rUiH.BLRef.no. 

of 


Cofitf*  I9J 

of  a  myftery  and  bufinefs,  into  a  company,  and  their  laws 
and  ordinances  cannot  bind  ftrangers,  for  they  have  not  a 
local  power  or  government. 


€000. 


I.     Blachly  verfus  Fry. 

[Mich.  8  Will.  3.  B.  R.  Comyns  19.   S.  C.  by  the  name  of 
Lately  v.  Fry.] 

1  N  trefpafs  quart  claufum  f regit ^  and  for  cutting  his  corn  1;  Mod.  315. 

*     and  carrying  it  awayi  the  jury  found  the  defendant  Fuiicoftiin 

euilty  of  all  but  the  carrying  away ;  and  Gould  moved  for  Jgo^*''*,*?^^^ 
lull  colls  on  the  22  £5*  23  Car.  2.  cap,  9.     Holt^  C.  J..  Raym.  487. ' 

Where  the  trefpafs  is  done  clamando  tiiulum^  or  the  title  *  Jon«  »3»« 

may  come  in  queftion,  there  (hall  be  full  cofts.  In  Strou(f%  \  JJ^*  ]Vi^* 

cafe  for  entering  his  clofe  and  digging  turf,  full  cofts  were  14a.    a  Lev. 

allowed  :  But  the  judge  of  aflize,  viz.  Nsrih^  C.  J.  ccrti-  »34«    ^^ 

fied,  that  the  freehold  came  in  queftion.     So  in  judge  |^^^  ^^l 

Efr/%  cafe,  in  an  adlion  on  the  cafe  for  ftopping  his  way.  Doug.  780. 
Mournat.     Fide  Ray.  487.     2  Keb.  756.     2  Ven.  315, 
a  &ib*  849. 


a.   Dominus  Rex  verfus  Edwards, 

[HUL  8Will.3.  B.  R.] 

IT  was  faid  per  Cur.  that  the  king  (hall  pay  cofts  for  an  Cro%vd  pt  fcoAt 

amendment,  but  (hall  not  pay  cofts  for  not  going  on  to  ^^  tajrodiiicot, 

trial  i  but  where  there  is  a  profecutor,  he  Ihall  pay  cofts  g^in^ontouW. 

for  amendments,  and  for  not  going  on  to  trial  bbth ;  but  2  Oanv.  %%^ 

then  there  muft  be  an  affidavit  of  the  name  of  him  who  is  ij^'  '^*  Vc 
the  profecutor,  for  that  does  not  appear  upon  the  indifl-  **  ^ 

ment :  And  if  the  defendant  docs  not  know  the  profecutor, 
be  ought  to  apply  to  tlic  attorney-general^  who  will  inform 


R4 


t94  <^O(i0, 

3.     Thomas  verfus  Lloyd. 

[10  Will.  J.  B.  R.    1  Ld.  Raym.  336.  S.  C.  named  Thomce 
V.  Lloyd.  Comb.  482.  12  Mod.  195-] 


yjSSU MPSIT\  the  defendant  pleaded  his  privilege 
'^    as  an  officer  of  the  exchequer,  in  abatement,  and  the 


»57. 


murrers  to  pleas 

Poft,  pi.  4.  plea  being  held  good  upon  demurrer,  there  was  judgment 
Mod.  Cafei  88.  ^uod  billa  cajfetur,  FA  per  Cur*  It  was  held  upon  the  8^9 
Barnes  lao,  JT.  3.  f.  II.  that  the  defendant  fliould  have  no  cods  -,  for 
the  zGt  extends  only  to  demurrers  in  bar,  and  not  in  abate- 
ment, becaufe  it  fpeaks  of  fuits  which  arc  vexatious, 
which  does  not  appear  to  the  Court  on  pleas  in  abatement ; 
but  on  demurrers  in  bar,  where  the  Court  fees  the  merits 
of  the  caufe,  it  does  \  and  it  would  be  very  hanl  if  the  de-. 
fendant  (hould  have  cofts  againft  the  plaintiff  in  fuch  a 
cafe,  when  the  plaintiff  could  have  none  againft  the  de- 
fendant, though  he  (liould  have  had  judgment,  quod  re* 
Jpondeat  9ujler* 


4.    Garland  vtrfus  Extend. 

[Mich,    t  Ann.  B.  R.     2  Ld.  Raym.  992.  named  Garknd  v« 
Exton.J 

Mod.  Cifti  88.  np  H  E   defendant    having   pleaded   in   abatement,   the 

^^•Eeoii*^"  plaintiff  demurred,  and  judgment  was  given  for  the 

Ante,  pi.  3,       defendant.     And  Mr.  Branth^vaite  moved  to  have  cofts 

t  AnA.  187.       upon  the  ftat.  8  fj'  9  /^.  3.,  but  it  was  denied,  for  the 

Cro!!'dr*ci''.   j'idg'Tient  in  this  cafe  is  not  given  upon   the  merits,  but 

March  30.    ^     quod  billa  cajfetur;  and  the  ftatutc  meant  only  to  give  cofts, 

Barnes  ixo,       where  the  merits  of  the  caufe  were  determined  upon  the 

*^^'  demurrer.     If  judgment  had  been  for  the  plaintiff  upon 

this  demurrer,  it  had  not  been  final,  but  only  a  refpondeas 

wJieTy  and  the  plaintiff  could  have  had  no  cofts  by  the 

ilatute,  which  therefore  ought  to  have  the  fame  expolitioa 

IS  to  the  defendant  (a). 

{fi)  K.  ace.  U.  Bl  Rep.  530. 
5.  Domina  Regina  verfus  Dan  vers  &  al. 

[6  Ann.  B.R.J 

Infoftttarfon        T  N  an  information  againft  Danvers  and  others,  one  de- 
•gainft  three,       J     fg^^j^nt  was  acquitted,  and  the  reft  found  guihy  at  the 

and  oocor.iy  ac-  11        -i  i»t  -r  ii« 

quitxd,  heiluU  aUizes  >  and  though  the  judge  did  not  certify  a  probable 

caufe. 


Cottageiat  anD  Slnmateisf.  t  ^94 

eaiife»  yet  it  was  held  that  the  profccutor  was  not  liable  ^^^  J»«v«  «oft« 
to  pay  this  defendant  cofts,  becaufe,  till  the  8  er  9  JT.  3,  m.\*iI.^'  * 
the  plaintiff  never  paid  cofts  in  any  aftion,  if  but  one  dc-  i  Lev.  63. 
fendant  was  found  guilty  {a)  \  and  the  aft  of  4  £s^  5  W.  >o  Co.  16. 
df  M.  f.  18.  cannot  be  intended  to  make  profecutors  other- 
wife  liable,  than  as  plaintiffs  were  before  in  other  ac- 
tions. 

(a)  Vide  3  Bm\  1286. 

Vide  plus ^  Title  Damages,  205. 


Cottager  anu  gnmateu.  [195I 


Dom.  Rex  verfus  Everard, 

[HUl.  13  W.  3.  B.  R.     I  Ld.  Raym.  638.  S.  C] 

A   Prefentmcnt  was  made  at  a  court-lcct  for  erefting  a  The  oi^inuicc 
^^  cottage  contrary  to  the  3 1  {b)  Eliz.  cap.  7.  not  laying  de  tc"U  menf«. 
four  acres  of  land  to  it,  according  to  the  flatute  de  terris  ^°f|ji|||^otf 
nunfwrandis  :  It  was  excepted,  firil.  That  this  was  but  an  Holt  173.  S.  C 
ordinance.     2  Cro.  603*     hut  per  Cur.  it  was  held  a  ila- 
tutc.     adly,  That  the  caption  is  ad  cur.  vif.  franc,  pleg. 
<um  cur.  haron.f  whereas  the  latter  court  has  no  autho* 
1^  to  take  fuch  prefentments,  ergo  it  is  illegal,  becaufe 
uncertain  which  took  it.     2  Keb.  139.  10  £d.  4.  15:  n. 
Etper  Holty  C.  J.  Where  there  are  feveral  commiffions,  of  Cro.Cir.So,' 
which  each  have  authority  to  proceed  for  the  fame  thin?,  4«3-    Divcrfity 

1^.  ,.fr  ^  '•!  t  i»i_r  where  two  court! 

but  m  a  different  manner,  it  ought  to  appear  by  which  of  ha?e  juriWiaion 
thefc  it  was  taken ;  but  here  only  one  court  has  jurifdic-  of  the  fame 
tion  in  the  matter,  and  it  mufl  be  taken  as  a  ca'ption  by  ^^ing,  and  where 
that  court  that  had  authority  to  proceed  in  it.     Alfo,  if 
the  words  had  been  et  cur.  baron.,  the  objefiion  had  been 
ftronger.     3dly,  That  the  year  of  our  Lord  was  in  Englijb 
figures :  But  the  year  of  the  king  being  at  length,  the  aunA 
Domitti  was  held  furplufage« 

{b)  N.  B.  The  flat.  31  £//«.  c.  7.  is  repealed,  15  G.  3,  c.  3a. 
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Cotjenant, 


I  Sh»w.  %%%. 
H.  kti  anoufc 
rxcfpting  two 
room,  and  is 
^ifturbed  there- 
in, covenant  lies 
not  J  oibenrifc 
if  exceptiog  a 
paflage  thereto, 
anJ  is  diftufbed 
in  that.     5  Co. 
15.    Cro.  Jac 

Carth.a32.S.C. 
Cafes  B.  R.  14. 
I  Ck.  Ca.  294. 
J  Ltt*  47. 

%  Mod.  %6. 
Dong.  765* 


!•     ColeV  Ca/e. 
[Hilf.  3W.  &M.  B.  R.] 

D  Y  indenture,  H.  Icafcs  a  houfe,  excepting  two  rooms, 
*^  and  free  paflage  to  them.  The  leflcc  affigns,  and  the 
affignee-difturbs  the  leflbr  in  the  pafTage  thereto,  and  for 
this  diiUirbancc  the  leflbr  brought  covenant.  Ei  per  Cur, 
The  adlion  lies ;  the  diverfity  is  this,  If  the  dillurbance 
had  been  in  the  chamber,  it  is  plain  then  no  ad  ion  of  co- 
venant would  have  lain  ;  becaufe  it  was  excepted,  and  fo 
not  demifed  :  AUter^  where  the  leflee  agrees  to  let  the  Icf- 
for  have  a  thing  out  of  the  demifed  prcmifes,  as  a  way» 
common,  or  other  profit  apprendre  ;  in  fuch  cafe  covenant 
lies  for  the  difturbance.  Fide  3  Cro,  657.  Mo,  553. 
And  this  covenant  goes  with  the  tenement^  and  binds  the 
aflignee.     Judgment /r«  ^uer. 


2.     Griffith  verfus  Harrifon. 


[Mich.  5  W.  &  M.  fi.  R.] 


^•'  ^'*       A  ^  ^^'^^  ^^^  brought  by  the  plaintiff,  an  executor,  on 
clfes'fra^  *  covenant  in  an  affignmcnt  of  a  leafc,  for  quiet  cn- 


4  Mod. 

Jntention  i 

^crTabie.  Skin,  joymcnt  free  and  clear,  and  freely  and  clearly  difchargcd^ 
397*  S.  c.  or  otherwife  indemnified  of  and  from  all  arrears  of  rent, 
bfc.  And  the  plaintiff  afligned  a  breach,  that  fo  much  rent 
was  in  arrear;  the  defendant  to  part  pleaded  payment 
to  the  leflbr,  and  to  the  reft  of  the  rent  alleged  to  be 
in  arrear,  that  he  left  money  in  the  hands  of  the  plain* 
tiflF  ea  intentione  quod  folveret  to  the  leflbr ;  and  upon  de- 
murrer Mr.  Northey  obje£led  that  the  plea  was  not  good, 
becaufe  the  intention  was  not  traverfable.  Holt^  C.  J.  ««- 
ira  :  In  fome  cafes  the  intention  is  traverfable,  as  if  j1.  be 
indebted  to  B.  by  obligation,  and  by  fimple  contrad,  and 
pays  money  to  Jd.,  the  intention  to  which  debt  it  (ball  be 
applied  is  traverfable :  And  the  Court  inclined  that  this, 
plea  was  good ;  but  held  clearly,  that  if  it  had  been  reliquit 
r  IQ7  1  adjihrndum  it  had  been  good,  and  that  non  reliqmt  modok 
V  forma  had  been  a  good  tiavcrfe*  But  the  Court  took 

exception 


Cottenanr. 

cxcepdon  to  the  affignment  of  the  breach,  for  that  the 
plaintiff  did  not  (hew  a  tlifturbance  in  the  enjoyment,  or 
other  fpecial  damnification,  without  which  the  rent  being 
behind,  is  not  a  breach  of  the  covenant,  TollartT^  cafe, 
I  R:  Abr.  433.  and  took  this  diverfity,  viz.  Where  the 
counter*bond  or  covenant  is  given  to  fave  harmiefs  from  a 
penal  bond  before  the  condition  broken,  there,  if  the  pe- 
nal fum  be  not  paid  at  the  day,  and  fo  the  condition  not 
preferred,  the  party  to  be  fared  harmiefs,  docs  by  this  be- 
come liable  to  the  penalty,  and  fo  is  damnified,  and  the 
counter-bond  forfeited  \  but  if  the  counter-bond  be  given 
after  the  condition  of  the  obligation  be  broken,  or  to  fave 
harmiefs  from  a  fingle  bill  without  a  penalty,  there  the 
counter-bond  cannot  be  fued  without  a  fpecial  damnifica- 
tion. So  here,  rent  remaining  in  arrear,  and  not  paid,  is 
not  a  damage,  unlefs  the  plaintifFbe  fued  or  charged  \  and 
if  paid  any  tinie  before  fucb  damage  incurred  by  the  plain-' 
ii&\  it  is  fufBcient. 


197 


1  Dan.  Ab.  5; 
pi.  8.    Wheic 
bjiid  or  covenant 
to  iniiciiiniry  it 
made  before  cofi- 
dicioQ  of  the  firft 
bond  brokeua  >t 
is  forfeited  by 
the  breach; 
otherwife  if 
given  afterwards 
or  to  indemoifj 
againft  fingle 
bill.     Sav.  91  • 
Vide  Com.  Dig. 
Plejd.  C.4S  * 
feq.  ^  ed.  vol.  5. 

p.  351.  I  r 

433* 


3.     Green  verfus  Home. 

[Pafch.  6  W.  &  M.  B.  R.    Intr.  Trio.  5  W.  &  M.  Rot.  S31.] 

IN  covenant  the  plaintiff  declared,  that  A,  being  indebt-* 
ed  to  him,  and  arrefted  at  his  fuit,  the  defendant,  in 
confideration  that  he  would  order  the  bailiff  to  let  A,  go 
at  large,  undertook  and  covenanted  with  the  plaintiff  to 
bring  in  the  body  of  the  faid  A.  and  deliver  him  into  the 
cuftody  of  the  faid  bailiff,  fuch  a  day,  tsfc.  The  defend- 
ant prayed  oyer  of  the  deed,  which  was,  /(the  defendant) 
Jo  promife  and  engage  myfeif  to  bring  in  the  body  of  A.  to  the 
cufiody  ofB.  bail^i  fucb  a  days  and  thereupon  it  was  de- 
murred. Et  per  Cur,  firfl,  The  plaintiff  cannot  fet  forth 
matter  of  i^€t  in  his  declaration  not  contained  in  the  deed 
Ufelf,  fo  as  to  alter  the  cafe ;  therefore,  all  fuch  matter 
of  fa£^  fo  alleged  or  averred  is  immaterial.     8  Rep,  151. 

2dly,  The  plaintiff  is  no  party  to  the  deed,  nor  fo  much 
as  named  in  it,  and  though  covenant  may  be  brought  on 
9  deed-poll,  yet  th^  party  muft  be  named  in  the  deed. 
I  RoL  -4J.  5 1 7. 


MsfHer  oat  ft 
the  deed,  that 
altera  the  cafe, 
cannot  be  aver« 
red.  Comb.si^ 
S.C. 


t  Ton 
kel 


[on.  oos* 
3  Keb.  830* 
2  Lev.  11,  io« 
1  Saik.  457* 


Poft  ii4«    R. 
cannot  bring  co* 
veaant  unleia 
named  In  tlw 
de«d.  Cro.  Jac* 
105,  so^« 


4.     Brewfter  verfus  Kitchell.  [^^98] 

[Hill.  9Will.  3.  B.  R.     1  Ld  Raym.  317.  S.  C]  y^^  c/^   ^^/o^'a 


THIS  was  a  feigned  aflion  on  the  cafe  upon  a  wager,  carth.  43S.  J^  a  •>•  1 

in  order  to  fettle  a  difference  about  the  dedu£bion  of  5  Mod.  j6S.   J  u^Q 

taxes  out  of  a  rent-<harge.     Upon  non  affumpftt  pleaded,  ^^^It^  ^ 

the 


xc}S  Cotimant. 


extends  to  thc  jurv  foundl  a  fpccial  vcntift,  vh.  that  A.  heing  feized 
ui-ii  tax«  of  [an^ij  ij,  fg^^  \yy  ^^^^  dated  1649,  granted  a  rem-chargc 


tare:, 

t'jrt'eQueni  taxn 


:ht  l^rrr 


nrc;  rotofolt-  to  onc  Hmv^tT TLTid  his  hcirs,  and  covenanted  for  farther 
izfcnt  ""^f*-      alTurance ;  and  on  thc  fame  deed  there  was  an  indorfe- 
Ctomb.' 4^4,    '  ment,  that  thc  rent  was  to  be  paid  clear  of  all  taxes.     Af- 
466.  3  Satk.      tcr^-ards  A.  confirnijd  thc  grant,  and  covenanted  to  pay 
>f^  S*!'?^  '^'  the  rent-chargc  clear  of  all  taxes.      By  the  land-tax  7  tr, 
Ufj.  iUv.  to*.  ^  -^'-t  4  •'•  ptr  pound  :s  laid  upon  hnd,  and  power  given 
to  the  tenant  to  dcdufl  4  s.  in  the  pound,  with  a  provifo 
not  to  alter  covenants  cr  agreements  of  parties.     £t  per 
Cnr. 
Poft3st.  ilnft.       Such  a  covenant,  if  mnde  in  thc  year  1640,  would  not 
r6,  77.  Comb,  have  freed  thc  rent-charge  from  the  taxes  impofed  by  thelc 
afts ;  becaufe  there  r.v.s  no  pailiamentary  tax  in  being,  or 
known  at  that  time ;  bnt  becaufe  there  were  fuch  taxes  in 
the  year  1645,  which  v/as  before  the  grant,  therefore  this 
covenant  mull  be  conllrued  to  extend  to  them ;  for  other- 
wife  it  would  fignify  nothing  {a) :  And  Hcit^  C.  J.  held  in 
this  cafe, 
Crantecof  rent.       ift.  That  the  htir  of  the  grantee  could  not  maintain  an 
b^lmuttc    5i^*Q"  of  covenant  againft  the  affigncc  or  Icflec  of  the 
a^ainft  in  !<:.      grantor ;  but  only  againd  the  grantor  and  his  heirs  ;  for  a 
figneeofth<»       warranty,  though  a  covenant  real,  does  not  bind  thc  land 
t^his^ownoM-  ^^^  judgment  had  in  a  warrantia  charU^  much  lefs  that 
ntoo  only,  the     which  IS  only  a  perfonal  covenant.     An  aflignee  of  land 
•***^h**^h**°*^'  may  have  covenant  againft  thc  covenantor  and  his  heirs^ 
ieLot  charged^  wherc  the  covenant  runs  with  thc  land.    42  E.  3.  5.  5  Co. 
the  land.   With  ^^/irrr's  cafc ;  but  Covenant  will  not  lie  merely  againft 
S^bT  "'^rt'*'  ^°^  ^^  affigncc  of  land.     Hard.  87.  pi.  5. 
in  Ld.  R^^nu  ^^1%  Where  the  qucftion  is,  Whether  a  covenant  be 

. .     .      repealed  by  ad  of  parliament  ?  this  is  the  difierence,  Wau 

iJiTerntict  wneif      -*  ,-'  *  ,  .-.  ,.  %  .  \ 

%  covenant  is       whcrc  H.  covcnants  not  to  do  an  adt  or  thing  which  was 

•voided  by  fab-    lawful  to  do,  and  an  a£t  of  parliament  comes  after  and 

fe^t  ftatoce,    compels  him  to  do  it,  the  ftatutc  repeals  thc  covenant :  So 

and  where  not.     .-  rr  it-  t-   t    .     1       r  t  •  X 

Poft  615.  Cro.  if  a.  covenants  to  do  a  tbmg  which  is  lawful,  and  an  act 
Car.  ail.  1  Jon.  of  parliament  comes  in  and  hinders  him  from  doing  it,  the 
tu^.^10".*^^*  covenant  is  repealed  (3).  Vidf  Dyr  27.  pi.  278.  But  if  a 
%  Mod.  374«  man 

f«)  ^.  March  tone  fs  of  ^/f/r^ri/v.  certain  embankments  fhould  be  ftte 

SUX.  Buchcfs  of  MarUforcugh,  2  Atk.-^^^  from  all  taxes  and  affenVnents  whatfo^ 

that  an  annaity  agreed  to  be  paid  witl<^  ever,  ffWiams  v.  Pritcbard,  4  T.  R.  a, 

out  dedudion  or  abatemear^  for  any  R,   that  the    property  mentioned   in 

taxes  impofed  or  to  be  impoieJ*  par-  that  a«5l  fhould  not  be  fuhject  to  a  fub- 

Kamentary  or  otherwife,  is  not  fubjed  fcquent  tax  for  repairing  and  cleaning 

to  a  fubfequent  land-tax.     So  a  rent  the  Arcets,  Eddittgton  v.  Normatt,  4  ^ 

granted  without  any  dcdu«5tion,   de<  R.  4. 

folcation,  cr  abatement  in  any  rcfpe^l  (S)    R.  contr.  3  Mod.  39.  bat  tho 

whatfosvcr,  Bradbury  v.  Wright,  l^f^^g*  opinion  in  this  cafe  feems  more  confo* 

'    624.     So  wherc  it  was  eiUwUd  that  nant  to  law  and  rcafon.    If  the  ad  of 

parliament 


Cobcnant*  I198 

man  covenants  not  to  do  a  thing  which  then  was  unTnw- 
ful,  and  an  z€t  comes  and  makes  it  iawful  to  do  it,  fuch 
»£b  of  parliament  does  not  repeal  die  covenant. 

parliament  does  iK>t  make  the  thing    lawful,  2  Ej,  Ca,  Ah.  26.  3  Br;  P4r« 
onUwfalto  its  whole  extent,  it  muit    Ca^  401. 
be  performed  as  far  as  ic  continues 

5.     Northcote  vcrfus  Underhill.  [  '99] 

[Mich.  10  W.  3.  B.  R.     i  Ld.  Raym.  388.  S.  C] 

IN  cmfenMtit  the  plaintiff'  declared,  that  the  defendant  by  Whtre  « ton- 
his  deed  did  grant,  bargain,  and  fell  to  the  plaintiff  and  7*^"?^^  f  *"^ 
IS  heirs,  provided  that  if  the  grantor  paid  10  much  money,  cftjtc  pafTes,  all 
it  ihould  be  lawful  for  him  to  re-enter,  and  that  he  cove-  dependant  cove. 
nantcd  to  pay  the  faid  money  to  the  plaintiff;  and  a  breach  "*.""  odicrw'^fe 
was  afiigned  in  non-payment  of  the  money:   After  judg-  or  coTcntnw  in- 
ment  by  default,  and  a  writ  of  inquiry  executed,  Mr,  Car-  dependent. 
tbenu  objefted,  that  nothing  paffed  by  the  deed  for  want  of  ^*j[^*  *!'^ 
inrolment,  quod  fult  concejjum :  and  from  hence  he  infer-  164, 133, 
red,  that  the  covenants  were  void,  like  the  cafe  in  Ray^  » ^^-  ^^ 
fmndlj.i  where  H,  grants  all  the  refidue  of  his  term,  Hoiri  7^6.^3.  C 
which  ihould  be  unexpired  at  the  time  of  his  death,  and 
covenants  for  quiet  enjoyment,  'and  gives  a  bond  to  per* 
form  that  covenant,  and  it  was  held  that  the  bond  and  co» 
fcnant  were  void.    Et  hoc  fult  concejfum  per  Holt^  C.  J.,  be- 
caufe  that  was  a  relative  and  dependent  covenant.     It  re- 
fiera  to  an  eftate,  and  is  to  wait  upon  it ;  and  if  there  be 
tio  eftate  granted,  the  covenant  fails  (^j)  ;  but  in  this  cafd 
the  covenant  to  pay  the  money  is  a  diftinft,  feparate,  anii 
independent  covenav't,  and  it  is  not  material  whether  any 
eftate  paiTed,  and  the  plaintiff  need  not  fhew  it,  nor  fay 
qu^d  dfftndens  concejjit^  but  the  bed  way  is  to  declare  with 
a  quod  cum  tejlatum  exifiit,  Wr. }  and  judgment  was  giyert  , 

tot  the  plaintiff* 

{a)    Fide  IVehh  v.  Ri^tU^  5  ST.  R.     RvJJklH.  Stokes,  1  Htn.  BL  56a- 
593*    ^o^t*  V.  RufiU^  3  r.  R.  678. 


6.  Grefcot  verfus  Green. 

[Paf.  i2WiU.  3.  B.R.] 

LESSEE  covenanted  for  him  and  his  affigns  to  re-  Affigneeisnot 
build  and  finiOi  a  houfe  within  fuch  a  time,  ?.nd  after  {If.^^'^J^be^^^^^^^ 
the  time  expired  the  leffee  afiigned  over  the  prcmifcs,  the  auignmcnt. 
hcufe  not  being  built  and  finiflied  according  to  the  cove-  Couif.  119. 

6  nam.  ^^^-  ^'-  -^57- 


199  Coutt0  ano  jDnfDtftfonis  tnftnor- 

Umt 399.4^  nant.    Bi  per  Holt^  C  J.  This  covenant  fliaU  not  bind 
177^1.  c!^    ^^  aflignee,  bccaufe  it  was  broke  before  the  affignmcnt; 

aliter  if  broke  aftcr»  as  if  leflee  bad  ai&gned  before  die 

time  expired  («)• 

(«)  R.  met.  3  Bmr.  izju     i  Bi.  Rtp.  i^x. 


[2oo]     Courts;  anti  SlarifHiitiontf  tn< 

ftrior* 


I.   Groeovelt  verfus  Burwell. 

[Tria.  12  Will.  3.  B.  R.  i  Ld.  Raym.  213.  S.  C.  Comyns  76. 

Asfee  144.  Poft  D  T  the  charter  of  the  college  of  phyficians,  Lenim^  Ae 
*^irw^'  ^klir  ccnfors  are  empowered  to  have  the  govemment  of  aD 

iiiTpttniA,  it  a*  P^i^ons  pradiling  phvGc  in  London^  and  within  fevea 
juakial  power,  miles  round,  with  autnority  to  punifh  pro  mala  praxi  bf 
I  ^^  ct^  ^^^  ^^^  imprifonmcnt  j  and  accordingly  they  condemned 
421/491.  cAct  ^'  Groerrueh  for  adminiftring  infaluhres  pillulas  fe*  myrnv 
B.  R.  245,  386.  medicamentay  and  fined  and  imprifoned  him  ;  and  the  quef* 
H<Jt  i«4,  395,  ^Qij  ^^^  Whether  a  certiorari  lay  on  fuch  a  judgment  ? 
\r,ie  aoie  14!.  ^^  P^  ^^'^  C.  J.  Wherever  a  power  is  given  to  ezamine^ 
Poft  396.  hear,  and  punifh,  it  is  a  judicial  power,  and  they  in  whom 

Co«rt  ^iBc  ^^  ^^  repofed  ad  as  judges  :  And  wherever  there  is  a  jurif* 
power  Co  fine  di£lion  ere£led  with  power  to  fine  and  imprifon,  that  is  a 
and  imprifoo,  it  court  of  rccord,  and  what  is  there  done  is  matter  of  record* 
CW4*  Far!*i^2$.  ^  C^-  60.  38.  This  appears  from  the  ftat.  Wefim,  2.  r.  1 1. 
J I  Co.  43.  b.  by  which  it  is  enabled,  that  auditors  aifigned  by  the  lord 
M?  b.*'*!  Bu'  "**y  commit  the  party  accountant  to  prifon  for  arrears  : 
'  '  .  14.  '  And  it  is  held,  that  the  very  lodging  of  this  power  in  them 
made  them  judges  of  rccord :  Nulla  curia  qua  recordum  tmm 
babetpotefi  mandate  carceri.  And  whereas  before  that  fta- 
tute,  in  an  a6^ion  of  debt  for  fuch  arrears,  the  defendant 
might  wage  his  law,  fince  that  (latute  he  cannot,  becaufe 
they  are  a  debt  arifing  by  matter  of  record* 


Court0  anD  SUntDiCtfond  inferior.  ioo 

2.     Rex  v^r/us  Gilbert. 

A  Prefentment  in  a  court-leet  for  a  nufance  was  removed  in  a  preieBtment 

-^    by  certiorari^  and  So/by  took  an  exception  to  it,  that  in  a  Icet  it  is  not 

it  wail  not  (hewn  content^  nor  quo  jure  this  court  was  held,  ^r^^ll?^^ 

--,  r««"^i««f  .  t  cnmf  nt,  nor  quo 

whether  by  patent  or  prefcription,  which  he  urged  ought  jure,  the  Court 

to  be  done,  for  that  the  leet  is  not  of  common  right,  but  **  ^^^^    ^"^f 

is  taken  out  of  the  tourn,  and  the  tourn  is  of  common  te^.^Cro.  dr. 

right ;  fuch  derivation  therefore  mud  be  either  by  grant  or  46.  Cafes  B.  R. 

prefcxiption :  But  the  Court  over-ruled  the  obje£lion,  and  ^'  ^'^' 
faid  the  precedents  were  all  in  this  manner. 


3.   Anonymous.  F  201  1 

[Paf.  I  Ana.  B,  R.     2  Ld.  Raym.  476.  S.  C] 


1 


F  a  jury  in  an  inferior  court  will  not  agree  on  their  ver-  Proceeaiagi  In 
did,  the  way  is,  as  in  other  courts,  to  keep  them  with-  »"<«"•»  cwrw. 
out  meat,  drink,  fire,  or  candle,  till  they  agree,  and  the  Lutw.'cSR. 
fteward  may  from  time  to  time  adjourn  the  court  till  they  Cumb.  i%4. 
do  agree.     Generally  a  levari  facias  is  not  the  procefs  of  *  ^^*  *'• 
the  hundred  court,  but  by  cuftom  it  may  be,  and  all  hun* 
dred-courts  have  this  cuftom ;  but  the  true  procefs  at  com- 
mon law  is  dijhingas.     All  mifdemeanors  in  judicial  ofH-  All  mK<!emeiii 
ccrs  are  a  contempt  of  the  Court  of  B.  R.j  and  attach-  °ffic**^,^^^j^ 
Bents  go  daily  againft  ftewards,  for  granting  attachments  ^m^foTB.  R. 
againft  all  the  party's  goods.  And  Ho/ty  C.  J.  remembered  Far.  1.    i  Lev. 
a  cafe  of  the  Mayor  of  Hereford^  who  gave  judgment  for  J^^'^  '  R^m. 
his  own  lefTee  in  eje£lment :  But  for  error  in  judgment  a  tS6.    \  Mo?* 
judge  is  not  punifliable.    All  this  was  held  by  the  Court  44*    *  >^^- 
on  motion  for  an  attachment  againft  a  fteward  for  dif-  ^|^g.  ^^p^ 
charging  a  jury  before  they  gave  a  verdict.  ^^e. 

4.     Domina  Regina  verfus  Hill  &  al. 

[Trin.  i  Ann.  B.  R  ] 

JUDGMENT   was   given    in    the    town-court  of  F«'- 84.    At- 
Brijo/y  and  cofts  taxed,  and  a  fcire  facias  taken  out  "J^'^oVf  c^^ 
againft  the  bail,  and  a  year  afterwards  the  Court  granted  poiat<on  court. 
a  new  trial,  and  fet  afide  the  firft  judgment,  and  an  at-  *  s*-^-  ^S®- 
Cachment  was  granted  againft  the  judge  for  this  caufe.         j!^*  ^^  gaU?' 

363.    Hoit^ai.     Vide  Sir.  1 13. 


201  CourtiBt  anD  lurffDiStonjBt  inftdor* 

5.     Lucking  verfus  Denning. 
[B.  R.1 


[202  ] 


OiRcer  cxerot-     /^  A  S  E  againft  a  ferjcant  at  mace  for  the  efcape  of  i 
l*fcnw^ourtt  "^  cuftody  by  virtue  of  a  procefs  of  the  court  of  the 

i"jufti£ed,  tho*  ^erifTs  of  London^  in  an  a£^ion  of  debt  upon  a  bond  fued 
the  caafe  be  oat  there ;  and  upon  mn  cuL  it  appeared  that  the  bond  was 
tion^*iL"w?  h'  "^^^^  ^"^  ^^  ^^^  jurifdiaion  of  the  court ;  and  thereupon 
appear  to  be  lb.  it  was  objeftcd,  That  the  proceeding  upon  the  bond  was 
1  Saund.  98.  coram  mn  judice^  and  all  void,  and  the  ferjeant  vras  a  trcf« 
Holt  1S6. 5.  C.  p^jp^j^ .  ^^^  ^j^gy  ^j^g^  ^  2uljl.  64.     1  Mod.  30.     1  Ro. 

545>  309.    I  ^id.  125.    I  Lev,  95.  Hob.  16'].  Lut.  935, 

1560.    2  Afo^.  196.    March   117.    5/^/.  Wejlm.  i.  r.  35. 

iV/fr  //<?//,  C.  J.    To  which  Pvtvell  and  the  reft  agreed^ 

sLnt.  7565.  ift^  Where  an  inferior  jurifdiaion  is  confined  to  per- 

5  Mod.  335.       f^j^g^  ^g  ^jj^  Marjbalfta  was  to  thcfe  of  the  houfehold,  if 

it  appears  on  the  face  of  the  declaration,  that  the  perfona 

I  Vent  88.        that  fue  are  qualified  to  fue,  though  in  fa£t  they  are  not  \ 

^^'*  yet  if  the  defendant  does  not  plead  to  the  jurifdi6lion,  but 

comes  in  and  admits  it,  he  (hall  never  take  advantage  of  this 

afterwards,  but  is eftopped  and  concluded  (a):  But  if  it  is 

not  averred  in  the  declaration  that  the  perfon  is  qualified 

to  fue,  and  within  their  jurifdi£lion,  all  the  proceeding  is 

void,  and  T^jm  non  judkt  and  trefpafs  lies  againft  the 

officer. 

I  LJU.  370.  2dly,   Where  the  inferior  jurifdiftion  is  confined  to 

fome  particular  things,  and  the  fuit  there  is  for  fomething 

elfe,  of  which  they  have  no  jurifdiflion,  all  is  void,  and 

by  no  admiflion  can  be  made  good. 

3dly,  Where  they  are  confined  to  place,  vts.  to  all  con* 
tra£ts  arifin;:  M'ithin  fuch  a  diftrid,  though  the  contra£t 
arifc  out  of  the  dillricl,  yet  the  Court  may  award  procefs^ 
and  the  ofHcer  may  execute  it,  unlefs  it  appear  to  him  that 
it  arofe  extra  jurifdiEfionem  ;  as  if  this  bond  had  been  dated 
at  york,  and  tliat  was  the  cafe,  i  RoiL  809.,  but  he  is  not 
bound  to  inquire,  either  whether  there  be  a  caufe  of  ac- 
tion, or  where  it  arofe,  and  may  proceed  in  his  duty,  un- 
i  Vent.  i8i.  i^;fs  the  contrary  appear  to  him  (^).  Et  mta :  The  plaint 
ai^i.ii;,  is  general  without  any  averment,  quod  fuit  infra  jurifdic^ 
tioncWy  but  that  is  fupplied  by  the  Court  (c):  and  if  anniat- 
ter  arifcs  extra  jurifdiniottcmy  and  the  plaintiff  declares  of 
it  as  Jfifra  jur\fdiEl\onem^  the  defendant  may  plead  to  tih6 
jurifdiiLlion  of  the  Court,  and  if  tliat  be  over-ruled,  nnay 

Ccvjf,  iS.  Ccm,  153.  zMcd.^o* 

(r)  ^/ere.  If  ccisrt  was  not  origin* 
allv  ail  erratum  for  coLJit  ? 


(«);j. 

ace. 

z  Med.  2 

73-  I 

Mod. 

63.  Si. 

(i)  s. 

aa: 

r  ;.w.  39. 

'9y 

n^t 

Iiavc  a  prohibition  on  the  ftatutc  of  Wejhninfter :  But  if  he  Wherea  maiter 
waives  that,  and  pleads  to  the  merits,  he  can  never  then  witH^^^/'^jJff. 
have  a  prohibition,  nor  can  he  take  advantage  of  their  d.dion,  the  der 
want  of  jurifdi£lton,  for  by  the  averment  of  the  count,  ^nJan-  muft 
and  his  own  admiifion,  he  is  eftopped  to  fay  that  it  was  a  H^a^^*^''* 
mauer  that  arofe  out  of  their  jurifdiction.  It  is  impoflible  oiherwire  he  is 
the  court  fliould  know  where  a  tranfitory  matter  arifea,  un-  eftopped.  vwc 
Icfs  the  defendant  acquaints  them  with  it  {a).    Judgment  *"^  ^^*  ^  *' 
firo  quir* 

{a)  R,  ace.  Higgiitfon  v.  Sbeif,  C#-  of  the  jurirdidion  of  that  court  was 
mj^niB  153.  that  a  plea  of  the  c.ufe  of  bad.  Vide  note  to  tide  E/capg,  pofi 
adioo  in  the  inferior  court  ariiing  out     274. 


Cttttomfl?^  1 203  ] 


I.     LovelaceV  Caji. 

[Trim  12  Will.  3.  B.  R.] 


1J^  R  R  O  R  upon  a  judgment  in  the  court  of  Qmterhry  s  Caftoamiatc 
^  The  exception  was,  that  the  court  was  laid  to  be  •'^' 
time  out  of  mind,  and  the  procefs  of  the  court  alfo  was  laid 
to  be  time  out  of  mind,  which  they  faid  was  making  one 
immemorial  thing  fubfequent  to  another  \fed  non  allocatur ^ 
for  cuftoms  may  be  time  out  of  mind,  and  yet  not  co-evaL 
Vide  %Keb.  ^^l. 


2.  Mayor,  &c.  of  Winton  verfus  Wilks. 

[Paf.  4  Ann.  B.  R.     2  Ld.  Raym.  1129.  S.  C] 

A  N  aBion  on  the  cafe  was  brought  by  the  corporation  of  ^"*®?  ?*"*. 
^^    the  city  of  Wiftchejter,  wherein  they  declared,  quod  "„  a'town  beiidct 
€um  Winton  eft  antiqua  civitaSf  and  that  there  was  a  cuitom  pcrfops  rrec  of 
there  gwd  non  liceat  alicui  pr^er  l^mines  liberos  degild.  mer*  '^«  g'ld*  mer- 

.  ^    .    .       .  ,.„  *  ,r  ,     .        1       J'  •  1      •  catena  ther-. 

eatona  civitatis  pradicl,  to  exercile  a  trade  in  the  iaul  city,  qu^  whether 
unlefs  being  brought  up  an  apprentice  to  it  within  the  faid  valid  in  any 
city  5  that  the  defendant  nevenhelcfs  did  exercife,   Vc.  jI^^^V^,^^ 
Upon  motion  in  arreft  of  judgment  the  caufe  was  fet  down  ^  j,    ^  Leon. 
.    VujL.  I.  S  in 


103 


ft62.  Palm.  It 
%p  tec.    6  Mod. 
II.  S.  C. 
3  Salk.  249. 
Holt  XS7. 


in  the  paper,  to  the  end  it  might  be  determined  ^hetfief 
there  could  be  fuch  a  cuflom  in  any  city  but  Lo9tdon.  Fof 
the  plaihtifTit  was  urged^  that  (here  might  be  fuch  a  cuC* 
torn  in  London^  and  that  this  was  fettled  in  Wagonef^% 
cafe :  And  they  faid  that  the  reafons  of  JVagoner^s  cafe 
mig}  t  as  well  maintain  fuch  a  cuftom  in  Winehefier  as  in 
Lo9tdon  i  and  that  though  the  cuftoMs  of  Londm  are  con- 
firmed by  ads  of  pafliament,  yet  thofe  ads  extend  only 
to  good  cuftoms,  for  bad  cuiloms  are  void,  and  camiot  be 
confirmed :  They  faid  a  reafonable  commencement  might 
be  intended,  and  cited  Paim,  2,  3,  4,  5.  2  Cro.  8o7. 
I  Leen.  26  •  Reg.  105.  11  Co.  53.  On  the  other  fide  it 
was  urged,  that  of  common  right  every  man  had  liberty  to 
trade  (  that  he  could  not  reilrain  himfelf  from  this  liberty 
even  iu  a  particular  place  without  a  confideration,  becaufe 
trade  was  a  great  benefit  to  the  public,  and  the  party's 
means  of  livelihood,  and  therefore  cuilom  could  not  put 
fuch  a  reftraint  upon  the  party,  and  ought  not  to  be  per- 
mitted to  do  it,  unlefs  it  gave  him  a  confideration,  or  fome 
equivalent. 

Holty  C.  J.  Notwithftanding  Wag9ner^%  cafe,  fuch  a  cuf* 
torn  and  a  by-law  upon  it  came  in  queftion  in  the  19  Cat.  2* 
VI  C.  B.  in  the  cafe  of  the  town  of  Colchejler^  and  was  not 
determined.  All  people  are  at  liberty  to  live  in  WincheT* 
ter :  and  how  can  they  be  reftrained  from  ufing  the  law^t 
means  of  living  in  a  place  where  they  have  a  lawful  liberty 
to  live  ?  This  was  the  foundation  and  the  caufe  of  making 
the  ftatute  5  Ellz.  Such  a  cudom  is  an  injury  to  the 
party,  and  a  prejudice  to  the  public.  The  cafe  of  London 
differs ;  they  have  by  ctidom  the  bringing  up  of  the  youtb 
of  the  city,  and  therefore  they  by  cuilom  have  power  to 
make  infants  apprentices,  to  aflign  apprentices,  and  by 
cuftom  after  fuch  apprenticefhip  they  are  free :  Other  ci-> 
ties  have  no  fuch  cudom  {a).  2dly,  This  declaration  is 
naught :  The  adion  ought  to  be  brought  by  the  gilda  mer^ 
catoria  :  How  is  the  city  prejudiced  ?  Anciently  the  king's 
grant  to  have  gildam  mercatoricm^  made  the  whole  town  to 


S  Co.  1x5. 

I  Lev.  87« 
ft  Keb.  366. 

1  Sid.  .169,  36'** 

2  Show,  ft  10* 
I  Sftuod.  }ii« 
ftLcT.  33,  fto6. 


[204] 

Carf.  68,  114. 
Mod.Cie  ftl. 
I  L.V.  .6a. 
Dai.b.Abr.  734. 


DifTcrence  as  to 
this  c«ifti>tn  he- 
twren  London 
and  other  ckir'. 


The  afijftn 
ought  to  be 
brought  by  the 
guild. 


{a)  \l  may  be  collefted  from  many 
fubfcqnent  authorities,  that  fuch  a  ge- 
neral cuilom  is  a  good  one.  In  Bod- 
i.iew  Fermei,  I  Hi//,  233.  that  point 
U  ngreed  by  the  Court,  though  the 
judgment  tamed  on  the  penalty  of  a 
by-law  to  enforce  it  being  given  to  a 
ftrargcr  A  cafe  of  Ellington  v.  Chf 
ntjy  9  Geo,  2.  is  there  cited,  in  w!iich 
it  was  determined,  that  a  cuflom  to 
exclude  fbreigncrs  was  good.  In 
tfwUfj  V.  IdiCi  4  Bir.  1951,  fiKh  a 


cuftom  >  as  applicable  to  t  particular 
trader  is  exprefsly  adjudged  to  be 
good  ;  and  Lord  Mansjitld  fays,  ••  it 
IS  warranted  by  a  vafl  number  of 
cafes."  And  there  fcems  to  be  119 
ground  on  which  it  could  be  fopported 
with  regard  to  a  particular  trade,  tha€ 
does  not  apply  to  the  general  cuftom  ; 
but  a  by  law  to  excTede,  without  » 
cudom  to  fupport  it,  is  vuid.  ComjfMS, 
148.  3  Bun  1856. 

havo 


have  a  corpontion  :  But  non  conflat  to  us  whether  the  guild 
here  be  the  whole  town,  or  part  of  the  town,  or  what  part 
of  the  town,  nor  by  what  right  there  is  any  gtlda  mercato^ 
ria  in  this  place*  PowelL  PowySy  and  Gou/d  concurring, 
judgment  was  given  quoa  nil  capiat^  (s^c.  for  this  fault  in 
the  declaration* 


SDdind9e0^     f^ide  Cofts,  193.     See  [20s} 
Mr.   Serjeant  SayerV   Treati/es    of 
Damages  and  Cofts. 


1.     Cone  verfus  Bowles. 

•    [Mich.  2  W.  &  M-  B.  R.] 


JnJSPLEFINzgsLind  three  defendants,  one  of  whom  CjTth.  111,119. 
'^    was  an  infant,  and  all  appeared  and  avowed  by  at-  s  c.  4  Mod.  7. 
tomey.    Judgment  being  given  againft  the  plaintiff,  he  l^'e^roV.^'^  to 
brought  a  writ  of  error,  and  alEgned  the  infancy  of  one  of  be  taken  ftriaiy* 
iKc  defendants  for  error:  And  becaufe  he  might  have  ^^^^  n>^^S' 
pleaded  this  in  abatement  to  the  avowry,  it  was  held  well  cfmb?**i<x)"' 
enough,  and  judgment  was  affirmed;  out  the  Court  held  Cafes  b.  R.'r. 
the  avowants  (hould  have  no  cofts ;  for  all  ftatutes  that  "®*'  358.  Ante 
give  cofts  are  to  be  taken  ftri£lly  (/i),  as  being  a  kind  of  ^^' 
penalty,  and  the  ftatute  3  H.  7.  c»  10.  mentions  only  writs 
of  error  brought  by  any  defendant  or  teiunt  {b). 

{a)  D.  ace.  Rip.  B.  R,  temp.  Hard,    whereby  cofts  are  given  againft  plain* 
357.  tiff  or  demandant  fuing  error;  and 

{h)  Fidi  Stat.  %  k^W.y  Q.w.    vidt  Deug,  709.  n. 


2.     Lawfon  verfus  Stone. 

[HiU.  5  W.  &  M.  B.  R.    I  Ld.  Raym  19.  S.  C] 

BY  the  ftatute  2  W.  ^  M.  fejf.^  t.  cap.  5»,  treble  da-  4li!ft.i«9-  Sjr 
mages  and  cofts  arc  given  againft  the  refcoufor  of  a  *  ^*  *  ^^j^^'^ 
diftrcfs  for  rent.    In  an  adion  upon  the  cafe  for  a  refcous  pubuff  ih»u  «• 

S  a  upon 


€o?er  treble  cofti  upon  thi8  ftatutc,  the  plaintifF  (hall  recover  trc\>Ie  cods  at 

dl^es*  Carth.  ^^^^  ^^  tfcWc  damages  \  for  the  damages  are  not  given  by 

311.  s.  c.        the  ftatute,  but  increafedy  an  a£lion  upon  the  cafe  lying 

Skinn.  SS5'  _   for  a  refcous  at  common  law  (a\ 
Holt  172.  S.C.  ^  ' 

{a)  R.  ace.  10  Co.  116.  Dyer  159.     FiJe  Cowp.  368.  I  T.R.  72.  2  H^i^fl 
L  1  Fent.  11.  ^Leon.  36.  Str.  1048.     9I. 


3.    Herbert  vcrfus  Waters. 

[Mich.  7  Will.  3.  B.  R.     I  Ld.  Raym.  59.  S.  C] 


iN  replevin  the  defendant  avowed  as  overfccr  of  the  poor 
^    for  a  diftrefs  for  a  rate  upon  the  43  £//z.  c.  2.,  and  at 


CartI).  36a.  S.C. 

5  Mod.  118. 

76,  77.     Upon  ^  ^  _    ,  _ 

a  nonfu  t  in  re.  the  trial  the  plaintiff  was  nonfuit ;  ^nd  no  damages  being 
picjrin  fordii'-  found,  Wlnmngton  moved  for  a  writ  of  inquiry  of  da- 
raie*  7/ihe'^'ry  "l^g^s  to  fupply  this  omiflion,  and  it  was  granted ;  becaufe 
omit  to  inquire  if  the  jury  had  inquired,  they  had  inquired  as  an  inqueft  of 
ofdamig«,that  office,  On  which  no  attaint  would  have  lain  (b).  Vtdt 
^'irrit  afitM-**  I  Cr<>.  146.  \  Ro.  i^]!.  1  Ro.  wi.  I  S/W.  380.  And  thcy 
wards.  10  Rrp.  diilinguifhcd  this  from  the  cafe  i  5id.  380.  of  an  avowry 
'*«*  r^®*i      for  a  rent-charge  according  to  the  17  Car.  2.  c.  7.    There 

408.    Cro.  Car.  ^  •  •  •    1    1      j      •    «     r       1        t         a 

143.  Dyer  135.  ^  ^"t  of  mquiry  was  rightly  denied,  for  by  that  ftatutc 
Como.  344.        »  the  fame  jury  are  to  inquire  of  the  rent  arrear,  and  the 

^H?Ci/eJB!R!  ^^^^  ^^  *^  ^^"^^  5   ^^^  ^^  ^^XMXX.  of  thc   43    Eli%.  doCS 

85/  *  not  tie  it  up  only  to  the  fame  jury.    And  Holt^  C.  J.  faidy 

^  r  206  1  ^^^  '7  ^^^*  ^*  ^^'^  Burton  and  RMnfon^  detinue  was 
I  bid  2  6  brought ;  and  upon  trial  of  the  iflue  the  jury  found  the 
I  Kcb.  8S3.  damages,  but  not  the  value  of  the  diftrefs ;  and  the  Court 
Ra\:n.  224.  granted  a  writ  of  inquiry,  which  he  faid  was  contrary  to 
Cheyney\  cafe,  and  as  he  thought  contrary  to  law.  . 

{h)  R.  ace.  Rep.  B.  R,  temp.  Hani.  139.  2  BI.  Rep.  92 1.  3  ^^.442. 

4.     Shore  vetfus  Madifteiu 

[Trin.  9  Will.  3.  B.  R.] 

^Vi.cia  the  fta-  ^  H  E  plaintiff  brought  debt  in  C.  B.  upon  the  ftatute 
'  n  ^'iVto"  ^  ^^'^*  ^*  9'*  ^^^  "°^  appearing  upon  z/uiposna  ad  tef^ 

I?"  j^arty  gucv-  tificandinn^  and  recovered  judgment,  with  cofts  of  fuit; 
cd,  he  Aaii  te-  and  upon  this  judgment  error  was  brought  in  B.  R.  And 
othcwife  Vf  in  ^^  Court  held,  that  where  a  ftatute  gives  a  fum  certain  to 
firmer.  Cro. '  ^hc  pany  gricvcd,  he  (hall  in  confequence  have  cofts,  be- 
Ca  ■  563.  caufe  he  had  a  right  of  a£lion  antecedent  to  the  bringing  of 

\  -^  "!'cVo'  R  ^^^  aftion.  But  where  a  fum  certain  is  given  to  a  ftrangcr, 
piirords  c-le.  "-^  whcrc  it  is  to  him  that  fliall  profecute,  he  fliall  not  have 
3  !-<»•  YM       his  cofts  \  for  till  he  commenced  his  a£Uon,  he  had  no 

right 


right  of  a£^ion  in  him :   And  the  judgment  was  affirmed.  Cro.  Car.  Sy9, 
VicU  I  Bro^vnl.  66.  Huti.  22.  i  Lut,  201.     No  colls  (hall  5^°-  ^^J^'^^ 
be  in  a  popular  a£^ion,  b»:  the  penalty  certain  or  uncer-  skiii.  363. 
tain  i  but  where  the  party  grieved  {hall  have  a  penalty  cer-  s  ^^od.  35;. 
Uin,  he  ftall  have  cofts  (a\  ^'  ^    ^'^"^ 

(«)  i^.  tfrr.  I  U,  Bl.  Rep.  10.  Vidt  Hullock  on  Cofts  205. 

5,     Browne  v^i^y^j  Gibbons. 

[Hill.  I  Ann.  B.  R.     2  Ld.  Raym.  831.  S.  C] 

^Tp  H  E  plaintifF  brought  an  aftion  on  the  cafe  for  flan-  Fa»'.  i»9«  S.  C. 
^      derous  words  fpoken  of  his  wife,  viz.  that  fhe  was  a  J^grdf^^^th  f 
whore,  per  quod  he  loft  fuch  and  fuch  cuftomers.      Upon  cu;  damage,  x\\t 
not  guilty  the  jury  found  for  the  plaintiflF,  and  gave  da-  pJaintih  fliail  le- 
mages  under  40/.     And  the  queftion  was.  Whether  the  "houglTlhe"^' 
plaintiff  could  have  full  cofts,  notwithftanding  the  2 1   mz^t:^  are  under 
Jac.  J.c.i6.>  Et  per  Cur.  The  plaintiff  (hall  have  his  full  4os.  Poft  208. 
cofts  ;  for  it  is  not  {b)  the  words,  but  the  fpecial  damage,   ^  *^'^'  ^^ 
which  is  the  caufe  of  a£lion  in  this  cafe ;  and  upon  evi- 
dence it  is  not  fufficient  to  prove  the  words,  but  he  muft 
proTCthc  fpecial  damage  alfo  ;  and  this  is  the  rcafon  why  . 
the  a£lion  lies  by  the  huft)and  alone,  without  the  joining 
of  his  wife :  And  the  Court  held,  that  if  a  man  brings  Cro.  Car.  141, 
trefpafs  for  beating  his  fervant  ^<'r  ^tt^</y?rvfV///m  flm/^/,  it  P**«*  53<^>53»• 
is  not  an  adlion  of  affault  and  battery  within  22  i^*  23 
Car.  2-  c.  9.  but  this  is  an  adion  founded  upon  the  fpecial        [  207  ] 
damage.     So  in  the  principal  cafe  the  aflion  is  for  the  da- 
mage and  not  for  the  words,  for  they  alone  are  not  a£tion- 
able;  and  the  Court  agreed  the  cafe,  i  Cro.  140.,  that  in 
an  adion  for  flandering  his  title  the  plaintiff  (hall  have  his 
full  cofts.      Nota^  Mich.  5  Car.  i.  C.  jB.,  it  was  faid  by  Cro.  Car.  163, 
Ricbardfon  to  be  the  refolution  of  all  the  juftices  of  B.  R.  3^7.    i  Jon^^ 
and  C.  B.J  that  in  an  a£lion  upon  the  cafe  for  flander,  36.*Court*«c 
though  the  Court  are  bound  by  21  Jac.  i.  c.  16.,  and  can-  bound  by  the 
not  increafe  the  cofts  where  the  damages  are  under  40  /.,  ^  "I^j^'^YJ*^* 
yet  the  jury  are  not  bound  by  that  ftatute,  and  therefore  not.' 
they  may  give  \ol.  cofts  where  they  give  but  10  d.  da- 
mages. 

ifl)    R.  ace.  Str.  645.    JnJr,  375.  are  in  themfelves  adlionaWe,  fpecial 

U{xm  the  fame  principle  it  is  held,  that  damage  will  not  take  them  out  of  the 

the  ftatute  of  limitations  docs  not  at-  itatute.    yide  Bull.  Ni.  Pri.  11.    Fide 

tach  where  fpecial  damage  is  the  gill  alio  2  Ld.  Raym.  8ji,  1588.     2  Bi. 

of  the  action;   but  where  the  words  Rjf.  1062.  Str.  93O.    3  Bur.  i688. 


do7  £>8ma0etft 

6.     Jcnkius  &  Ux.  verfus  Pluirc* 

[HUl.  2  Aan.  B.  R.] 

Moa.Ctfa^i,  jNDEBITATUS  ejfumtftt  by  huftand  and  wife 
•»d  wife  oecUtfc  executors,  who  declared  ^ri/crf  cum  the  defendant  was 

up..o  an  indebi-  indebted  to  them  in  20  /.,  as  executors  of  the  laft  will  and 
tat  aiTumpCt  teftamcnt  of  J*  S.,  for  money  had  and  received  to  their  ufc 
cutofiron  a****  *®  executors,  he  promifed  to  pay,  l^c.  To  this  ttw  of- 
caufe  ari€ng  af.  fum^t  was  pleaded,  and  the  plaintiffs  were  nonfuited  at 
tericftaior'a  ^^  j^al.  And  now  the  queftion  was.  Whether  they 
wJi^S^'  fliould  pay  coils  upon  the  ftatutc  23  H.  8.  cap.  15.  ?  Et 
ihaii  piy  coftt*  ^r  C^r.  The  plaintiff  Ihall  pay  cods,  for  the  receipt  bc- 
4  Mod.  144-^  ing  fmce  the  death  of  the  teftator,  if  it  was  by  the  confent 
\  1^.^189.**^*  of  the  executor,  it  is  the  receipt  of  the  executor.  On  the 
3  Uv.  60.  Hot.  other  fide,  if  it  was  without  his  confent,  yet  now  the 
7S.  Laich.  220.  brineingahis  aQion  is  a  confent.  As  to  the  naming  them- 

1  Vent.  100.  r  y  ^  .      •  \  II  ^1-     •        •     1  J    r        • 

%  Lev.  165;  felves  executors,  it  is  only  to  deduce  their  right,  and  fet  it 
a  Jo  47-  forth  ah  origint;  yet  neverthekfs  the  caufe  of  action  arifea 

yX"i68**  entirely  in  his  time,  and  fince  the  death  of  the  teftator. 
3  Leon.  1 52.  It  is  only  by  conftru£lion  that  an  executor  is  out  of  the  fta* 
3  D.  376.  p.26.  tute  of  23  //.  8.,  and  the  reafon  is,bccaufehe  is  not  privy 
foci'Hlitl^^'s.  ^^  ^^^  original  caufe  of  a^ion,  but  in  this  cafe  he  is  {a).  If 
Rtp!  A.  0^174*.  the  defendant  received  this  money  by  the  confent  or  ap* 
Debtor  pay»  tef-  pointmcnt  of  the  plaintiff,  it  was  affets  in  his  hands  imncie- 
^A  ^itolC'  diately  5  if  without  his  confent,  yet  the  bringing  of  the  ac- 
coafent,  it  it  af-  Uon  is  fuch  a  confent,  that,  upon  judgment  obtained,  it 
ictst  widuKithii  fljall  be  affets  immediately  without  execution  j  and  yet  if 
^"^ onkfihc  ***  executor  brings  an  adion  and  recovers  judgment,  the 
bripft  an  aaion  moncy  recovered  is  not  affets  till  levied  by  execution  i  but 
tnd  lecovers,  and  Jn  the  principal  cafe  it  is  affets  immediately  j  and  the  rca^. 
u!"ie«ecwi!on.  ^^^  ^^>  ^ecaufc  it  is  recovered  againft  a  perfon  that  never 
Port  tx4.  tiL  was  indebted  to  the  teftator,  and  the  original  debtor  is  dif- 
^'^^*  ^^  charged  ;  but  htrc  the  matter  is  at  large  again  by  the  non^ 
»  *  3»  3  •  fjjj^^  jij^j  ^i^g  executor  may  fuc  either  the  firft  or  fecond 
debtor*  In  this  cafe  was  cited  the  cafe  of  E/wes  verfuf 
Mocatoe,  Pqf.  2  ytnn.  (^),  iii  (his  court.    Executor  brought 

(«)  ^/V#  Mcc.  Nichlas,  adminiftra-  cxecator.     FiJ^  alfo  Str.CSz,  lio6« 

tor  of  t§''ildborm9  v   KW:^^^  I    Ld.  i^ariif/ 103.  Cmi.  162.   i  Barnes  \o(i^ 

Xo^*  436.     Goldibwaite  zxA  W}£t,  \zi.  Andr^ni.  Rtf.B.Kjanp.Uard. 

executrix^    v.  Fctrict   5  7*.  J?.    334.  204.  4 ST.  iJ.  277.  5?'.^.  234.  Witk 

HklUckwi  Coils,  174.     ^rom  all  the  rcifpr^   to  an  executor's  liability  tQ 

authorities  upon  the  fubje^t  it  appears^  col|s  in  interlocutory  proceedings,  «u^ 

that  an  executor's  exemption    from  note  to  Ba*ves  v.  Mocato^  f^  314., 

colls  depends  upon  the  queftibbt  Whe-  Where  executors  are  liable  to'  eofls  la 

tber  he  was  obliged  to  fue  as  executor  the  original  aclion,  they  are  liable  in 

or  not;  and  that  if  he  could  fue  in  error, R'^iiitamsv,BraJlfam,iU, £1.^66. 

jure  propria i  he  is  not  protedled  from  (b)  Reported  po/i  31^.  cited  \  Hm 

payment  of  coils  by  naming  himfclf  BL  Ref,  xoi. 

Vi 


in  adion,  and  declared  on  an  infitnulcoinputaffei  vrith.  him- 

felf,  and  was  nonfuit,  and  the  defendant  could  have  no 

coftsy  which  the  Court  now  agreed,  becaufe  the  promife  [  ao8  ] 

tipon  the  inftmul  computaffit  begat  not  a  new  caufe  of  a^ion^  Account  with 

but  afcertained  the  old  caufe  of  adlion,  which  remained  "f,"5^^^ 

Itill  the  debt  of  the  teftator.  of  aaion,  buc 

/fc//,  C.  J.  faid,  that  if  the  goods  of  the  teftator  be  taken  tfceruim  the 

and  converted  before  they  come  to  the  hands  of  the  exc-  ^^  '  c"  b^' 

cutoT,  he  Audi  not  pay  cofts  upon  a  nonfuit  in  an  a^on  ngi  cro.  Car. 

broueht  for  thefe  goods,  for  they  were  never  aflets  (if).       a9«  i  *-«»•  6o» 
*  6         '  /  V  /         j^^^  6  Mod.  91. 

{a)  R.  Coekerill  v.  Kynafton^  4  T,  R.  Uteres  life-time,  the  fecond  on  trover 

277.  that  where  a  huiband  and  wife  ^^r#  and converfioni^/rr hb  deceafe ; 

executiix  faed  in  trover,  the  firft  count  and  the  third  on  6efh  a/ur,  and  were 

fm  a  trover  aiui  converiloo  in  the  tef-  nonfuit  |  they  were  not  liable  to  coil^* 


7.    Ven  verfus  PhillipSt 

[Paf.  1  Ann.  B.  R.] 

^p R E S  PAS S  for  chafing,  driving,  and  wpunding hit  Jjl^fl^^ 
*     fiieep,  per  qtiod  fomc  died,  and  others  were  danmi-  J^diSandln?* 
fied  \  and  alfo  for  taking  and  carrying  away  one  hog  of  the  his  ihttp,  the 
phmtiff:  upon  not  guilty,  the  jury  found  the  defendant  ^"Iwi'coiL 
guilty  of  all  but  the  taking  and  carrying  away  the  hog,  of 
whicA  they  found  him  not  guilty,  and  gave  2  J.  damages ; 
and  the  queftion  was.  Whether  the  plaintiff  could  have 
more  cofts  than  damages  f  And  the  Court,  upon  opening 
the  matter,  held  the  plaintiff  ihould  have  his  full  cofts,  for 
this  is  out  of  the  ftatute  22  £5*  23  Car.  2.  c.  9.,  and  the 
reafon  is,  becaufe  the  ftatute  ena£ls,  that  in  aU  anions  of 
trefpafs,  affault,  and  battery,  and  other  perfonal  adiions 
wherein  the  judge  ihall  not  certify  an  affault  and  battery 
fufficiently  proved,  or  that  the  title  of  the  land  came  in 
queftion,  there  (hall  be  no  more  cofts  than  damages, 
where  the  damages  found  are  under  40  /.     So  that  though  ^]^^®"  ^ 
the  firft  words  are  general,  yet  (by  the  laft  words)  aBions  is  t$Cu!%\^Q^ 
reftrained  to  fuch  wherein  there  can  be  fuch  certifying  of  Ante  106. 
the  battery,  or  the  like  (A):  Therefore  if  it  be  an  aaion  Smith  .ad  Bat- 

wherein 

(^i)  According  to  the  conftruftion  can  be  given)  ii  folly  eftaUiihed.  The 

which  has,  by  an  uniform  train  of  de-  principu  qnefbons  relative  to  this  fab« 

cifions,    been  applied  to  the  ilatote  je<5l  mnfl  arife  where  the  injury  com* 

22  and  23  Cha.  2.  c.  9    the  doArine  plained  of  is  of  a  nixed  nature;  or 

of  this  cafe  {viz.  that  the  plaintiff  is  diiHn£t  injuries  are  complained  of  in 

by  that  (lituce  deprived  of  full  cofts  the  fame  declaration,  on  iome  of  which 

where  the  damages  recovered  are  un-  fuoh  certificate  can  be  granted,  an^  on 

der  40/  ,  in  chofeadlions  only  where-  others  not.     The  material  diltindioa 

in  a  certificate  of  an  aftual  battery,  or  feems  to  be,  that  where  the  complaint 

the  title  of  the  land  coming  in  queftion,  that  would  alone  cany  cofts,  is  a  ma- 

S  4                                               terial 
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SDamageif. 


tcfton*  RtyiB 
487.     3  Mod. 


wherein  there  can  be  no  fuch  certifying,  as  debt,  affum^i^ 
39,40.'*  Vent,  trover,  trcfpafs  for  taking  his  goods,  trefpafs  for  fpoiling 
36,  48J  180,  his  goods,  trefpafs  for  beating  his  fcrvant,  per  quodferrn* 
a^a'  t  b1*r'  ''"*"  amifit^  it  is  out  of  the  ftatutc  ;  but  trefpafs  quare  clau^ 
a] J',  1*15/.   ^'  f^m  f regit y  or  trefpafs  for  riding  over  his  ground,  arc 


terial  and  fubftantial  part  of  the  cafe, 
and  upon  eftablifiiment  of  which  the 
plaintiiF  is  entided  to  a  verdi£l»  he  is 
not  ei eluded  from  full  cods  by  its  be- 
ing joined  with  a  complaint  for  an  af- 
fault  or  trefpafs.  fiut  where  it  is  only 
a  collateral  circumftance,  a  matter  of 
aggravation  or  a  mode  of  committing 
the  other  injury,  the  cods  will  be  no 
more  than  the  damages.  Thus,  full 
coils  are  given  in  an  adtion  for  break- 
ing the  i^aintiflF's  dofe,  and  impound- 
ing  bis  cattle,  Barnes  v.  Edgar d,  3  Mod. 
39*  So  where  one  count  was  for  a 
trefpafs  on  land,  and  another  for  car- 
fyiftg  anuerf  et  hog.  Knightly  v.  Buxton, 
S^er  on  Cofts  39. ;  for  a  trefpafs  in  a 
houfe  and  eonfuming  *viSuals,  Smith  v. 
Clarke,  2  Str,  1 1 30. ;  for  entering  the 
plainti^'s  clofe  and  cutting  his  cable, 
'wbereiy  the  plaintiff  left  the  ufe  of  his 
boat,  Haines  v.  Hnghes,  Comh,  324. ; 
entering  his  clofe  and  driving  hisjbeep 
er  bull,  Arnold  v.  Thompjbm,  Barnes 
119.  Thompfony*  Berry,  1  Str.  551.; 
bringing  di/eafcd  catde  into  the  plain- 
tiflf's  clofe,  'wberehy  the  plaintiff^  s  cat* 
tie  ivere  infected,  Ander/on  v.  Buckton, 
I  Str.  192. ;  in  trefpafs  and  aflault  for 
eriminal  comver/atiou,  Batchehr  v.  Bigg, 
%  BL  854.  3  ffilf.  319.;  aiTault  and 
falfe  impri/onment,  i  Bae.  Ah.  515.; 
aiiault  and  battery,  and  treading  upon 
and  Jpeiling  the  plaintiff's  ccaTs,  and 
Aoiling  his  fiandard  and  roller.  Mil- 
lourne  v.  Read,  Barnes  134.  cited 
3  Wilf.  322.  Where  a  double  injury 
ti  charged,  as  in  the  preceding  cafes, 
the  jury  may  find  for  the  plaintiff  as 
to  the  affauh  or  trefpafs,  and  for  the 
defendant  as  to  the  other  caufe  of  ac- 
tion, in  which  cafes  there  are  no  more 
coils  than  damages,  Gilh.  Eq.  Rep. 
190.  I  Bat.  Ah.  514.  in  marg.  Hnl* 
Uei  84.  note ;  Bed  v.  Nichols,  1  Str. 
577.  Cotterilly.  Jolly,  i  T.  R.  655.; 
or  where  there  is  no  evidence  of  fuch 
other  caufe,  a  general  verdidl  will  be 
amended  by  the  judges  notes«  Bae. 


U  HullocA  ubi  jupra.  In  the  follow- 
ing  cafes  it  has  been  held  that  the 
plaintiff  is  not  entitled  to  full  coils  : 
AffauUinj^  the  plaintiff  and  difturbing 
him  in  his  quiet  poffejjion,  &c.  Boiture 
V.  Woolrick^  I  Ld.  Raym.  566. ;  af- 
faulcine  the  plaintiff,  and  firiking  bit 
b^/e,  hy  which  he  was  leff^ned  in  va« 
lue,  I  Str.  624. ;  breaking  the  plain- 
tiff's houfe  and  keeping  him  out  of  pof. 
fj/icn,  whereby  he  was  put  to  great 
expence,  and  lofl  the  ufe  of  it.  Blunt 
\.  Milber,  I  Str.  645.;  breaking  the 
houfe,  making  a  noife,  and  ccntinutng  in 
it  until  the  plaintiff  luas  obliged  to  give 
the  defendant  a  promiffory  note,  Ap^ 
f  let  on  w.  Smith,  3  Bur»  1282.  The 
afportation  of  perfonal  property  en- 
titles the  plaintiff  to  full  ceils,  though 
complained  of  in  the  fame  declaration 
as  a  trefpafs ;  but  no  more  coils  than 
damages  were  allowed  for  digging 
peat,  C5fr.  and  carrying  away  the  fame» 
the  afportadon  beine  only  a  mode  and 
qualification  of  the  injury  to  the  land, 
Clegg  V.  Molyneux,  Doug,  780.  Many 
cafes  have  arifen  where  the  plaintiff* 
complained  of  an  affaulton  hid  perfon^ 
and  alfo  an  injury  to  his  clothes  ;  but 
it  feems  now  to  be  fully  fettled,  that 
where  the  injury  to  the  clothes  is  a 
confequence  of  the  affauh,  or  part  of 
the  fame  trani'adion,  it  will  not  en- 
tide  the  plaintiff  to  more  coils  than 
damages,  Mears  v.  Greenanvay,  1  Hen, 
BL  295.  Thedoiflrine  upon  this  fub« 
jcd  is  very  clearly  Hated  in  the  cafe 
of  Batchelor  v.  Bigg,  3  Wilf,  319. 
Vide  alfo  Mr.  Hullock'%  Treatije  on  the 
Law  of  Ccfts,  where  the  fubjed  is 
fully  and  ably  coniidered,  and  from 
which  the  foregoing  cafes  have  been 
extraded. 

It  ihould  be  obferved,  that  in  thofe 
cafes  where  the  plaintiff  is  not  de* 
prived  of  full  coils  by  the  ilat.  of 
Ch,  2.  his  right  to  them  may  be  pre- 
vented by  a  judge's  certificate  under 
43  £/r«.  €•  6. 

within 


T>thu  t^oS 

Within  the  ftatute.     Fide  3  Kei.  184,  3,  8,  9.    Raymond  5  Mod.  74,316. 
487.  2  Jwes  232.     Trefpafs  for  breaking  his  ilall  in  mer-  ou^\lV\ 
catupofita.     ^AnA  iXtYiOMgYi  Xxti^^k  quare  clattf urn fregit  \s   ,,30.    Barna* 
ivithin  the  ftatute^  yet  if  it  go  on  for- cutting  and  carrying  119.  CvLh.2«5^ 
away  his  corn,  it  is  out  of  the  ftatute,  unlefs  the  defendant  ^ ^^"i'nJ^*' 
be  acquitted  thereof.     Vide  3  Keb.  21,  247.  Hard.  375!^ 

3  Wilf.  319. 
a  H.  B|.  3.    3  Bur.  i%%^    GUb.  £9.  Ca.  195. 

8.     Fanfliaw  verfus  Morrifon. 

[Trin.  3  Ann.  B.  R.    i  Ld.  Raym.  1 138.  S.  C.  but  not  S.  P.] 

T  ]  P  ON  z  fare  facias -QXi  a  recognizance  in  C.  B.  againft  6  Mod.  157, 
^     bail,  the  plaintiff  had  judgment  for  execution  upon  '97.  S.  c.  Poft 
the  recognizance,  ;j  quod  recuperet  dampnafua  octaftone  di"  cognixance  of** 
iationis  *  executionisy  upon  a  writ  of  error  in  J?.  R,  this  was  bail  nodamage^ 
Tcvcrfed,  for  the  bail  are  only  liable  to  cofts  of  fuit  by  the  ^^^^^J^jj^j^ 
ftatute,  and  damages  by  reafon  of  the  delay  of  execution  tionis**exec'u- 
are  not  cofts,  nor  cofts  of  fuit,  but  damage  fuftained  by  tionis. 
being  fo  long  out  of  his  money,  which  ufes  to  be  affeffed    *  F  20O  1 
by  allowin;;  the  party  what  lawful  intereft  would  have  ,  j^^|^  ^ 
come  to  him  in  the  mean  time  ;  fo  that  cofts  and  damages  335.  2  Salk. 
arc  different  in  this  cafe,  given  for  different  ends,  and  af-  5»o»    ^  Mod. 
^ed  by  different  meafurcs  {a).  '^^'  '^7'  '^^ 

(s)  FidilA^Rapn.  1532.   ^/r.  807.   Bur.  179U 


2Del)t. 


I.     Bellafis  verfus  Burbrick* 

[Mich.  8  Will.  3.  C.  B.     i  Ld.  Raym.  170.] 

IN  debt  for  rent  upon  a  leafe  at  will,  the  plaintiff  ttiuft  Iin>«bt  ^or  rent 
/,  -i-i  •ij«/'rL   on  a  leafc  at  will, 

Ihew  an  occupation ;  tor  the  rent  is  only  due  in  relpett  occupation  malt 

thereof,  and  therefore  it  muft  appear  to  the  Court  when  be  (hewn. 

the  leffce  entered,  and  how  long  he  occupied.     But  in  J^!^"*J'^|^  , 

debt  for  rent  upon  a- leafe  for  years,  the  plaintiff  need  not  i  sid.  423. 

fct  forth  any  entry  or  occupation,  for  though  the  defend<p  4Uon.  iS. 

ant 


nog  Deceit 

H-ii.  ?i    D/er  ant  neither  enters  nor  occupies,  he  mud  pay  the  rent,  it 
'4-    »  p  *^*L.  being  due  by  the  leafc  or  concra£t,  and  not  by  the  occupa* 

♦«.Hdti99.      ^*^'*- 

Vide  Doog.  454* 

ZatoQ  T.  J»Viet  4*  i  Hen.  BL  433.    4  T.  R.  94.    Auriot  r.  Mills. 


2.     Jayfon  verfi/s  Rafli. 

[Mich.  4  Ann.  B.  R.  z  Ld.  Riym.  12 it.  S.  C.  by  the  names 
ofTyfoni;.  Paikc.] 


^  H  E  (iKriff  brought  debt  for  his  fees  of  executing  an 
''    e/rgil :  and  Holt  held  that  it  lies,  for  it  b  all  the  exe- 


0eUfies/ar 
Acriff  *s  feet  of 

poft  331, 333.    cution  the  plaintiff  in  the  original  a£lion  can  have  on  this 
Lac*  i7»  s>-       judgment,  and  he  may  enter  on  the  land  extendedj  if  he 
fY/MofS'  ^*"*  without  force.     Vide  i  Cr<?.  286. 
-  11318/ 


llii 


3.     Anonymous. 

[Trim  11  Ann.B.R.] 


1  Sid.  s30w  JiER  Curiam.  Debt  lies  in  the  Marlhalfea,  or  any  ocber 
Debt  on  jttdi-  ^  courts,  upon  judgments  in  C  B.  or  B.  /9.,  and  upon 
r^^  *Si«  if^*.  ««/  tiil  record  the  iffue  Qiall  be  tried  by  certiorari  and  wditi* 
SaMau  Contra  ^**^  out  of  Chancery.  The  judgment  being  the  gift  of  the 
yoft439.  Poft  afiion,  qtutre^  How  that  can  bq  alleged  to  be  within  the 
O^  i^r*«3.  J""*4i^»o"  ?  ^bich  is  neceffary. 
4  VcBt.  71.    1  Sid.  65, 105,  151,  180.    Ante  102. 


t"o]  Jpecett. 


I.     Zouch  t;^f^j  Thompfon. 

[Mich.  9  Will.  3.  C.  B.    1  Ld.  Raym.  177.  S.  C] 

3  Uf.  4f9.  A  Fine  being  levied  of  ancient  demefne  lands,  the  lord 
Deceii  for  a  fine  "  brought  his  Mrrit  of  deceit  againft  the  tenenant,  the 
Wi^ikT"'  ^^^^  of  ^"^^  conufcc,  and  the  heir  of  the  conufor,  feven 
againft  the  heiit  fcars  after  thcfinc  levied,  and  declared  gcnenUly,  that  he 

wa« 


was  lor4  of  the  mmor  at  the  )tin>c  of  the  fine  levied,  with- 
out iheving  how  or  what  eftate  he  had :  And  it  was  re- 
f^lved,  ^(l,  That  deceit  lies  agai.n(^  the  conufee  himfelf, 
as  well  as  againft  the  conufor,  bepaufe  he  is  equally  a 
party  to  the  fine,  and  it  is  the  fine  that  works  a  prejudice 
to  the  lord,  adly,  That  fuch  a  writ  of  deceit  lies  againd 
the  heir  of  the  conufee  or  conufor ;  for  this  is  a  real  de- 
ceit, and  not  like  a  perfonal  wrong,  quod  moritur  cum  j&/r- 
finai  for  by  this  wrong  the  lord  is  difinherlted  and  debarr 
red  of  the  perquifites  arifing  from  his  court,  which  is  a  per^ 
manent  injury  in  the  realty,  that  by  no  means  dies  with 
the  perfon  of  him  that  did  it.  3dly,  The  lord  need  not 
0iew  his  eftate ;  if  he  was  dominuspro  tempore^  it  is  enough  % 
and  if  his  eftate  is  fince  determined,  it  mull  be  (hewed  on 
the  other  fide  4thly,  The  five  years  nonclaim  is  nothing 
in  this  cafe ;  for  a  fine  may  eftablifli  the  right  of  another, 
^ut  cannot  eftablifli  itfelf.  5thly,  The  Court  held  the  fine 
to  be  coram  non  judice^  and  merely  void*  2  Leon.  290. 
Br.  Fines  47.  Br.  Difcent  14.  21  £.  3.  20.  Hem*f 
Pkad.  93.     7  Hen.  4.  28.     Vide  Lut.  7 1 2. 
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of  conufor  aiwl 
conafee  after  five 
years,  becaufe  it 
was  meicJy  void. 
F.  N.  B.  98. 
Br.  Difceir,  i6* 
Fitt.  9.  3Silic 
35.  S.  C. 
Lut.  713.  S.  C 
Cruife  oo  Fines, 
2  edit.  301. 
?  WUf.  17. 


X  Ro.  Ab.  3*7; 


2.    Medina  vetfus  Stoughton. 

[Trin.  IS  Will.  3.  B.  R.     i  Ld.  Raym.  593.  S.  C. 
Raym.iiSz,  1205. cited.} 


2U. 


/^  AS  E,  for  that  the  defendant  being  pofleflcd  of  a  cer- 
^  Uin  lottery-ticket,  fold  it  to  the  plaintiff,  affirming  it 
to  be  his  own,  whereas  in  truth  it  was  not  his  but  an- 
other's ;  defendant  pleaded  he  bought  it  bona  fide^  and  fo 
fold  it*  Et  petit  judicium  denarr.^  {st  quod  nam  prad.  caf* 
feiur:  The  plaintiiF  demurred.     And  per  Hoitf  C.  J., 

ift.  Where  one  having  the  pofleffion  of  any  perfonal 
chattel  fells  it,  the  bare  sUfirming  it  to  be  his  amounts  to  a 
svarranty,  and  an  aAion  lies  on  the  affirmation ;  for  his 
having  pofleffion  is  a  colour  of  title,  and  perhaps  no  other 
title  can  be  made  *outj  aliter  where  the  feller  is  out  of 
pofleffion,  for  there  may  be  room  to  queilion  the  feller's 
title,  and  caveat  emptor  in  fuch  cafe  to  have  either  an  ex- 
prefs  warranty  or  a  good  title :  So  it  is  in  the  cafe  of  lands, 
whether  the  feller  be  in  or  out  of  pofleffion,  for  the  feller 
(cahnpt  have  them  without  a  title,  and  the  buyer  is  at  his 
oeril  to  fee  it.     3  Mod.  261.  {a) 

ranty  of  lands  in  any  cafe. 

(a)  The  dccilion  in  this  cafe  cited    denied.    Pe/  BtdUr,  J.    ^  T.  R. 
$nd  approved,  but  the  fii^uM  concern-     Fide  Bull.  N,  F,  30. 
\ng  the  fel^jCf  ^leing  ojit  of  puflt^oi^ 


Show.  6S. 
Where  feller  hat 
the  poflellioo  of 
chattels,  the  bare 
affirming  chea 
to  be  his  maicei 
a  warranty  $ 
otherwife  if  oat 
of  pofleilian. 
Cro.  £1.  44« 
1  Rol.  Rcp.175. 
X  Rol.  Ab.  91. 
Sid.  146.    Holt 
208.  S.  C. 
3  Mod.  261. 
2»ho.  68.  Cardi. 
90.    . 

*[2IX] 

Stil.  343»  348- 
a  'Cro.  474. 
Mo.  196.    Such 
affirmance 
makes  no  war* 
V'tdc  Ante  X77« 


57. 
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[udgmenttoan-       ^dlv,  The  Coutt  toot  this  plea,  in  the  conclufion  of  it, 
over  tho-      ^^  ^^  j^^  ^^^^  ^^^  bccaufc  it  was  fafcft  for  the  plaintiff,  gave 


the  DleaDrtTcd  /  ^^  °^  *"  ^'^^*   °"^  uctuuic  it  was  laicii  lor  wic  piamiiiT,  gav( 

}ud.  de  nvr.       judgment  to  anfwer  over,  faying  that  could  not  be  aflign 
PoftxiS.  cd  for  error  by  the  defendant,  becaufe  it  was  for  his  ad- 

hi^/Aj.  vantage.     2  Mod.  261. 

N.  B*  Holt  faid,  It  mud  not  be  taken  as  a  plea  in  bar^ 
becaufe  it  did  not  begin  with  an  a^llo  ncn. 


Deceit  lies  for 
afiirmlng  to  a 
purchafor,  that 
the  rent  it  more 
than  in  fad  it  is, 
I  Sid.  146'  but 
not  for  faying 
J;  S.  woQid  have 
given  fo  much. 
I  R0U.Abr.91. 
f\.  8.     I  Roll. 
,/Vbr.  ioi.pl.  16. 


3.     Rifney  verfus  Selby. 

[Mich.  3  Ann.  B.  R  ] 

f^  A  S  E,  for  that  the  plaintiff  being  in  treaty  with  the 
^^  defendant  about  the  purchafe  of  fuch  a  houfe,  the  de- 
fendant did  fraudulently  affirm  the  rent  to  be  30  /,  peran^ 
nt/nif  whereas  it  was  but  20  /.,  whereby  he  was  induced 
to  give  fo  much  more  than  the  houfc  was  worth.  Upon 
not  guilty  pleaded,  and  verdi£l  for  the  plaintiflF,  it  was 
moved  in  arrefl  of  judgment,  that  this  was  an  improper 
inquiry  in  the  plaintiff,  and  he  was  over-credulous  in  uk- 
ing  the  defendant's  word  for  it ;  but  the  plaintiff  had  his 
judgment,  for  the  value  of  the  rent  is  matter  that  lies  in 
the  private  knowledge  of  the  landlord  and  tenant,  and  if 
they  affirm  the  rent  to  be  more  than  it  is,  the  purchafor  is 
chc;4ted,-  and  ought  to  have  a  remedy  for  it  (a). 

{a)  Fi.acc.  jT.-R.  58. 


Warranty  of  a 
Jiorfe  to  be 
found.    Want 
of  an  eje  ii  a 
breach.   1  RoU. 
Rep.  5,  188. 
Bridg.   128. 
F.  N.B.98.K. 
Cro.  Jac.  41, 
196, 197, 387. 
Bridg.  127.  Br. 
Garranty  57, 58. 
Fits.  Deceit  24« 
Skin.  104. 
i  Rul.  96. 


4.     Butterfeild  vtrfus  Burroughs. 

[Trin.  5  Ann.  B.R.] 

^  H  E  plaintiff  declared  that  the  defendant  fold  him  z 
^  horfc  fuch  a  day  and  at  fuch  a  place,  £5*  adtunc  (S  /W- 
dem  warraniizavit  equum  prdtdiB,  to  be  found,  wind  and 
limb,  whereupon  he  paid  his  money,  and  avers  the  horfc 
had  but  one  eye,  to*f.  The  defendant  pleaded  non  nvar* 
ranttzavit ;  upon  which  there  was  a  verdift  for  the  plain- 
tiff;  and  now  in  arreft  of  judgment  it  was  objedJed,  ift. 
That  the  want  of  an  eye  is  a  vifible  thing,  whereas  the 
warranty  extends  only  to  fecret  infirmities  ;  But  to  this  it 
was  anfwered  and  refolved  by  the  Court,  that  this  might 
be  fo,  and  mud  be  intended  to  be  fo,  firicc  the  jury  have 
found  the  defendant  did  warrant.  2d  Obj.  As  the  war- 
ranty is  here  fet  forth,  it  might  be  at  a  time  after  the  fale ; 
whereas  it  ought  to  be  part  of  the  very  contraft,  and  there- 
fore it  is  always  alleged  warrantizandt  vendidit,  Sed  mn 
allocatur ;  for  the  payment  was  afterwards,  and  it  was  that 
completed  the  bargain,  which  was  imperfeft  witUout  it. 


(    :i"    ) 


SDecUratton. 


I 


I.     Haftrop  "oerfus  Haftings* 

[Paf.  4  W.  &  M.  B.  R.] 

N  an  aAion  upon  the  cafe  for  beer  and  wages,  the  de- 
fendant pleaded  in  abatement,  et  pet.  judicium  de  hilla^ 
{sT  qu^  hilla  prddiEi.  cajfetur^  for  incertainty  in  the  declara- 
tion upon  demurrer,  the  defendant's  counlel  infiflcd  upon 
many  faults  in  the  declaration.  Et  per  Ctir.  The  defend- 
ant uiall  not  take  advantage  of  miftakes  in  the  declaration 
upon  a  plea  in  abatement ;  but  if  he  would  do  that,  he 
muft  demur  to  the  declaration,  per  quod  a  refpondeas  oujler 
was  awarded. 


Nfiflakes  in  » 
deciaration  can- 
not be  taken  ad« 
vantage  of  upon 
a  plea  in  abare* 
nnent.  Show.  91. 
8  Co.  I20.  b. 
Co.  Lit.  303.  bb 
Hob.  233. 
I  Liil.  439. 
Carth.  172. 


2.     Bennet  verfus  Talbot. 

pen.  8  Will,  3.  B,  R.     I  Ld.  Raym.  149.  S.  C.  Comyns  26. 

'TpRES PASS  for  entering  his  clofe,  and  treading 
**•  down  his  grafs  and  corn,  and  hunting  there,  the  de- 
fendant being  an  inferior  tradefman,  viz.  a  clothier,  contra 
pacem  domini  regis^  (ff  co^itraformam  Jiatuti  itide  provif.  Af- 
tcrverdifl:/rc  quer,^  it  was  objefled  in  arreft  of  judgment, 
that  contra  formam  Jlatuti  goes  to  the  whole  declaration, 
wherein  feveral  of  the  trefpafles  contained  are  not  contrary 
to  any  ftatute  5  for  the  ftatute  4^5  W,kJ  M.  does  only 
ixicreafe  cods.  Holt^  C.  J.  If  an  ad  of  parliament  increafes 
a  penalty,  or  deprives  a  man  of  a  benefit  he  had  before  at 
Common  law,  in  fuch  cafe,  if  one  declares  upon  the  ila- 
tutCy  and  does  not  bring  himfelf  within  the  ftatute,  and 
concludes  contra  formam  Jlatuti  pradicl.j  it  is  naught.  This 
was  Pfnhal/ow*s  cafe,  3  Cro.  23 1.  But  if  there  be  no  aft 
of  parliament  at  all,  and  the  plaintiiF concludes  r(7;//ray0r- 
mam  Jlatuti  pradiSf.^  it  is  only  furplufage.  This  was 
Warcts  cafe,  i  Vent,  103.  Here  an  a<^  gives  an  incrcale 
of  coftsy  and  in  that  only  rcftores  the  common  law,  which 
\92A  taken  away  by  the  ftat.  22  i^  23  Car,  2.  TJie  quef- 
tion  is  now.  How  the  plaintiff  fhall  declare  in  this  cafe  ? 
In  this  count  feveral  trefpafl';;s  are  alleged,  the  lafl  where- 
of is  only  within  the  ftatute,  and  the  conclufion  of  the 
6  count 


Carth.  38a. 
Brnnetvcrfuj 
Talboys.  5  Mod. 
307.    Declara- 
tion concluding 
contra  form, 
ildtuti  is  well 
encugh, though 
feme  of  ll.c  mat- 
ters are  not  with« 
in  the  ftat. 
Ccmb.  420* 
S.C.  Cafes  B.R. 
121.   HoU66x. 
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count  is  contra  fomutmjlatuti^  which»  though  in  gramma* 
tical  conftruAton  it  goes  to  the  whole  connt^  yet  in  law  ic 
only  goes  to  the  hunting,  and  therefore  why  may  we  not 
apply  it  only  to  the  latter  part,  and  rejed  it  as  to  the  reft 
r  21  ^  1  ^^  lurplufage,  as  was  done  in  anindi£^ment  in  HarwootFn 
*•  ''        cafe,  Al.  43.    Accordingly  the  Court  held,  that  cwitrm 

firmam  Jlatuti  (hould  only  be  applied  to  the  latter  part 
which  was  really  againft  the  ftatute ;  and  that,  feeing  the 
hunting  and  breaking  could  not  be  feparated,  the  plaintiff 
(hould  have  his  cofts  according  to  the  new  ftatBte*  Judg* 
ment  for  the  plaintiff. 


3.    Weft  vcffus  Troles. 

[Mich.  9  WiU.  3.  B.  R.] 


T«DC 


»coontsiA     ^H£  plaintiff  declared,  that  whereas  the  defendant 
•f  the^t  u^      4     ^  ^^''  ^  ^^»  ^^^ '  ^^  weeks*  diet  then  paft,  had  pro- 
Botmrred  to  be  mifed  to  pay  him  7  /•  per  week,  and  that  the  plaindff^^Ar, 
different}  weU    fc.  ^  Mail  1 695,  having  found  the  defendant  diet   lid 
•for  wdia.       weeks  then  paft,  the  defendant  promifed  to  pay  the  worth, 
and  that  it  was  worth  7  /•  per  week.    Upon  mn  affumpfit^ 
and  verdict  pro  quef.j  it  was  now  moved  m  arrcft  of  Judg- 
ment, tliat  the  weeks  in  the  ({uaniutn  meruit  are  not  (aid  to 
be  ati^  than  thofe  laid  in  the  fpecial  promife,  fo  that  the 
defendant  is  twice  charged  fof  ^e  fame  t6ing»     Sed  mn 
allocatur ;  for  they  do  not  appear  neceffarily  to  be  the  fame» 
and  without  neceflity  the  Court  will  not  intend  them  fow 


Kfpiignatjcy  in 

COiibt. 


4.     Nevil  verfus  Soper. 

[Trin.  10  Will  3.  B.  R.] 

T  N  covenant  againft  an  apprentice  the  plaintiff  aflignedi 
*  for  breach,  that  the  apprentice,  before  the  time  of  his 
apprcnticefhip  expired,  ^  durante  tempore  quofurviwt^  de- 
parted from  his  mailer's  fervice.  The  defendant  demur- 
red, and  had  judgment,  becaufe  the  declaration  was  re- 
pugnant, for  it  fliould  have  been  durante  tempore  quofervire 
di'buit.  The  cifc  of  Lawlj  verfus  Arnold^  HiU.  8  JfP'.  3. 
B.  R.,  was  not  unlike  this :  That  was  trefpafs  for  taking 
and  carrying  away  his  timber  and  brick,  /t4>er  terramfmam 
jr.cint.  ergo  ccfiffLlionem  domui  de  novo  4tdij!cat.  And  the 
Court  held  this  infenfible,  for  they  could  not  be  materials 
tcwuviis  the  building  of  a  houfe  already  built.  Sed  qv^re^ 
If  tJiat  was  not  furplufage  ? 
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5.   Tilfden  verfus  Palfriman. 

[Mich.  3  Ann.  B.  R.] 

IF  one  be  in  cufiod.  mar.  marefch.^  the  way  to  charge  him  ^^fij^*^\^*^ 
with  an  adiion  or  an  execution  is  thus :  If  it  be  in  charging  a  pri- 
term-time  you  mull  file  a  bill  againft  him,  and  deliver  a  Toner  in  cuftody 
declaration  to  the  turnkey:  Upon  this  he  fliall  lie  two  '^^^^/^^^J^ 
terms  before  he  be  difchargcdi  even  on  common  bail ;  but  ca.  253.  Vide 
if  it  be  in  vacation  (a),  the  plaintiff  muft  go  to  the  mar-  «  ^\^^' 
fliaPs  book  in  the  office,  and  make  •  an  entry  quod  remartfat  5^  ^  '  3  salk. 
in  cu/lod.  adfeB.  J.  S.     But  then  he  muft  be  in  aftual  cuf-  1*50/ 
tody,  and  not  at  liberty }  becaufe  tlien  he  may  be  arrc:fted.     ^[214] 
Per  Curiam. 

{a)   In  2  Bur.  loco*   it  was  laid  Pleas)  to  file  a  bill  as  of  the  preced* 

down  by  the  Court  of  B.  R,  that  the  ing  term,  and  then  to  deliver  or  leave 

right  method  of  charging  a  prifoner  for  the  defendant  (being  in  cuflody) 

in  the  vacauon  with  a  new  fuit  is  (like  a  declaration  as  of  the  preceding  term, 

Ihat  wluch  b  taken  in  the  Common  and  to  make  an  affidavit  thereof. 

See  the  Cafe  of  Crowder  verfus  Oldfield^  Tide 
Jeofails. 


2DeeD0  atu»  C|)drter0. 


1.    Nurfe  verfus  Frampton, 
[Paf.  6  WjU,  3.  B.  R.    I  Ld.  Raym.  28.  S.  C] 

TAEBT  fcftisl.f  and  declares  that,  by  deed  between  where d«cd runt 
tim  and  the  defendant,  it  was  agreed,  that  the  gray  t^.X'^ni 
nag  of  the  defendant,  between  the  day  of  the  date  thereof  fearingmakeiH. 
Qnd  the  laft  oi  Aupift^  a  day's  notice  being  given  to  the  »?««>,  though 
plaintiff,  (hould  ride  from  Hyde^Parh  Ccmrr  to  the  firft  ."^o^"*"*^'^"*" 
houfe  in  Re/tding^  in  three  hours,  for  50/.  bet  on  each  fide, 
on  the  forfeiture  of  25  /.,  and  avers,  that  the  defendant 
gave  not  a  day's  notice,  and  that  the  horfe  did  not  ride ; 
the  defendant  craves  oyer  of  the  deed,  which  was,  //  is 
^greid  that  a  gray  nag,  &c.     In  ^vitnefs  Knhertof  %ve  have 

btreuTito 


214  ^ctna  aim  chatters; 

3  Lev.  1 39.        hereunto  fet  our  hands  and  feah.     Et  mta  /  Thcy  were  not 

*7»*^4  t.^^*       otherwife  lu-icd  m  the  deed.     Hereupon  the  defendanc 

a  Lev.  «i,  xxo.    pleadt'd  that  the  plaintiff  abfcondrd  for  felony  from  fuch  a 

a  Jon.  *C2.        day  till  after  the  firil  oi  AuguJI^  fo  that  he  could  not  give 

Raym   301*'      "otice.   To  this  there  was  a  replication  and  rejoinder  both 

2  Kebi  786,       impertinent,  and  a  demurrer  \  whereupon  it  was  objcA* 

Si 4.  Ante  197.  ed,  that  bafc  fetting  names  and  feals  would  not  make  theai 

J?h^u'S«  P«rti«.  fo  as  to  have  an  adion.     Vide  2  Inf.  ($73.    3  Cm 

impofllbie.  Ante  59     2  Ro.  22.     But  the  Court  held,  ifty  That  the  cafes 

'72*  were  not  alike,  and  that  an  a£lion  would  lie  by  the  bare 

figning  and  fealing.     2dly9  The  Court  held,  that  the  de* 

fendant  was  not  bound  to  feck  the  plaintiff  to  give  notice^ 

becaufe  the  plaintiff  by  his  own  a£l  in  abfconding  had  pre* 

vented  it,  and  a  perfonal  notice  was  neceffary,  which 

could  not  be  given.     Vide  2  Cro.  46.    Teiv.  37.  Lat.  158, 

I  Lift.  211. 

g  Rol.  457«  2dly,  The  Court  held,  that  though  notice  was  difpenfed 

with  by  the  plaiiitiff^s  abfconding,    yet  the   defendant 

(hould  have  rid  the  horfe  within  the  time  limited,  and  ftnr 

default  thereof  muft  pay  the  forfeiture.    Judgment  for  the 

plaintiff. 

[215]  2.     Fitch  verfus  Wells. 

[Hill.  4  Ann.  B.R.] 

Upon  non  eft       T  T  P  ON  a  trial  in  ejeSment  the  plaintiff  made  his  title 
fa^um  found       \J     ^^j^,^  fevcral  deeds,  and  after  a  long  trial  the  jurr 

■gainft  the  deed,    *.  ,  .    ^     ,  .  •  i  ®^  J*"7 

It  may  be  kept     found  agamft  them,  and  upon  motion  the  Court  ordered 

incjiin;  other-  them  to  be  kept  in  the  officers'  hands  in  order  to  a  profe- 

uJJirai"i!rue!  '''*'  cution  for  forgery ;  but  upon  application  to  the  Court  of 

Co.  Lit.  131.  b.  Chancery,  from  whence  the  iffue  was  directed,  a  new 

I  Liil.  419.        trial  being  granted,  tlie  plaintiff  moved  to  have  the  deeds 

uiUll'n^/  out  of  court.     Holl,  C.  J.  held  they  muft  be  delivered  out 

as  this  cafe  was,  becaufc  the  deeds  were  not  in  iffue  dt« 

redly  upon  the  pleadings  in  the  caufe  i  otherwife  if  the 

iffue  had  been  non  e/lfjffum;  and  he  remembered  the  cafe 

of  Sir  John  Hughley^  who  was  fued  as  executor  to  J.  S. 

upon  a  bond  of  10,000  /•  fet  up  by  an  old  woman  that 

looked  after  J.  S.  an  old  mifer,  as  his  nurfe  \  and  upon  mm 

eJlfaBum  pleaded,  it  was  found  upon  a  trial  at  bar  not  to 

be  the  deed  of  J.  S.  ;  and  upon  the  authority  of  WjmatV% 

5  O).  74.  b.       cafe  in  5  C?.,  it  was  made  a  queftbn,  Whether  the  bond 

ihouM  not  be  cancelled  ?  And  it  was  held  it  fhould  not  be 

cancelled,  becaufe  the  judgment  might  be  reverfed  bj  wxk 

of  error,  but  the  bond  (hould  be  kept  in  courL 
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3,     Hill  vcffui  Aland. 

[Paf.  5  Ano.  B.  R.] 

ACTION  was  brought  upoii  a  fpecial  agreenient  ccw-  where  the  Writ-^ 
^^  uined  in  a  note,  and  a  rule  wad  made  to  (hew  caiife  infitonivevi- 
why  the  plaintiflF  (hodld  not  give  the  defendant  a  copyV  aalon  no?^*^ 
but,  upon  caufe  (hewed,  the  rdle  was  difchargcd,  becaofe  fo^inded  on  it, 
the  cohtra£l  upon  which  the  a£tioA  was  founded  was  a  pa^  ^«  dcfendaac 
rol  contra£>,  of  which  the  ttote  was  ortljr  evidence,  and  c^"^'***** 
therefore  the  defendant  ought  not  to  have  a  copy  (a}* 

(a)  ^^e»  Whether  in  modern  pradUct  fach  a  rede  would  not  be  made  abfolute  ? 


3aDefault  ["^] 


Staple  verfus  Haydeii* 

^Trin.  2  Ann.  B,  R.    2  Ld.  Raym.  922.] 

>t^  R  E  S  P  AS  S  I  the  defendant  juftificd  for  a  way,  i^c.i  6  Mo<l.  i. 
*     and  ifluc  being  Joined^  the  caufe  came  do\^n  to  be  3  s*ik.  nt. 
tried  ztn^^us.    But  the  defendant  made  default,  and  fcl  Where  defend'^ 
the  inqueft  wils  taken  by  default ;  and  now  the  HTue  beinr  *oc  makes  de- 
immaterial,  the  Court  was  moved  for  a  repleader.     i5  ^*l>''*^n«fi 
per  Ob,  C  J.  (3)  The  defendant  is  out  of  court  by  the  ^^^c^^!^^' 
defiiult,  and  that  to  all  purpofes  but  this,  viz,  thatjudg-  given  forhim, 
tnent  may  be  given  againft  him ;  therefore  being  out  of  l^j^l^^^^^ 
court  there  cannot  be  a  repleader,  unlefs  the  default  could  17/.  s.  c. 
be  waiVcd>  or  the  party  could  be  brought  int6  court  Poft579-  ^^* 
again  (f).  Abr.  430.  pi.  4. 

He  faid  in  perfoAal  a£lions  before  ifiue  joined  cverj  de-  In  perfonal  le. 
fault  was  peremptory,  but  after  iffue  joined  the  firft  dc-  "•"V*^*^ 
fault  is  not  peremptory,  but  the  fecond  is,  and  this  i&  by  the  J^'ie^Sd 
ftatute  of  Jrefiminjler,  r.  27.  and  Martbir..  pofiquam  iali^ms  after ifluejoiotd, 
fe  in  inqut/itionem  pofuerity  non  habebit  nifi  unicam^altam  g  i«P««np««'i- 

{h)  Vide  note  to  this  cafe,  pa.  173.         (r)  R.  ace.  Str.  47, 
Vol.  I.  t  zU 


2i6 


1  Lev.  31. 
1  Keb.  XX,  ^ 
S9, 90.     D)er 
li7»  i»8. 
*Cro.  5,175' 
3  Cro.  227,  8. 


Wiieie  upon  de- 
fault after  iffue 
joined  the  in- 
queft  (kdW  be 
Ukcn  by  default, 
and  where  judg- 
ment nuy  be 
given.  2  Saimd. 
45.  I  Lev.  105. 
6  Mod.  4,  $. 
1  Mod.  248* 
a  Show.  274* 

1  Vent.  6o. 

2  Lev.  135* 


Kj'.it.  :Co,  161. 
Mod.  Cafes  4. 
Defauh  may  be 
waivr-i  in  real 
anions  not  in 
perfona].  6  Mod. 
2,  loi.     40  E. 
-?.  15.     5E.  4. 
S.  2  Sa!k,  579. 
1  Lev.  32. 
3  Uw.  20,443. 
J9£d.4.  X. 
22  H.  6.  1$. 
a  Lev.  12,  142, 
164. 
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and  this  untca  defaba  is  always  upon  Uie  retom  of.  the  ve^ 
nirff  and  not  upon  the  diflringas^  for  the  unica  defaka  mud 
be  ad  proximum  diem^  which  is  the  day  upon  the  vemrtm 
And  though  the  defendant  never  appears  now  upon  the  re- 
turn of  the  ^)enire^  yet  heretofore  the  defendant  was  then' 
demanded  folemnly,  and  if  he  made  default,  there  went 
out  a  diftringttt  againft  the  jury  with  a  claufe  in  it  to  di- 
ftrain  the  defendant ;  and  if  after  this  he  made  default 
again,  it  was  peremptory,  becaufe  there  was  no  procefs 
Irftto  fetch  him  in. 

Generally,  if  after  ifTue  joined  the  defendant  makes  de- 
fault, the  plaintiff  may  proceed  to  trial,  and  have  the  in- 
queft  taken  by  default ;  but  he  (hall  not  have  judgment  by 
default,  unlefs  in  fome  fpecial  cafes.  In  debt  upon  a  bond, 
if  the  defendant  pleads  a.  releafe,  and  iflue  is  thereupon 
joined,  and  at  the  trial  the  defendant  makes  default,  the 
plaintiff  may  pray  judgment  by  default,  and  the  inqucH 
need  not  be  taken  by  default,  for  by  this  plea  the  duty  is 
confeffed,  and  the  plea  is  not  made  good ;  alitor  upon  noH 
eftfaEiumy  for  thereby  the  duty  is  denied,  therefore  in  that 
cafe  the  inqueft  muft  be  taketi  by  default :  But  in  trefpafs, 
if  the  defendant  plead  a  releafe,  and  makes  default,  the 
plaintiff  cannot  pray  judgment  by  default,  but  muft  pray 
the  inqueft  by  default ;  for  the  debt  was  certain,  but  the 
damages  are  uncertain.     Long  ^^  Ed,  4. 

in  an  appeal  of  rape  after  iffue  joined  the  defendant 
makes  default,  there  fliall  be  neither  judgment  by  de-* 
fault  nor  inquefl  by  default,  but  an  aiiasj  pluries^  ca^as 
fe*  exigent  fliall  be  a\i'ardcd.  Vide  Jenk.  68.  \^  AJf.  13. 
34  H.  6.  24. 

The  plaintiff  cannot  waive  tlie  default  here,  as  the  de-» 
mandant  may  in  a  reala£lion.  If  the  tenant  makes  default 
in  a  real  aclion,  a  grand  cape  is  awarded,  and  upon  the 
return  of  it,  if  the  demandant  infifls  upon  the  default,  he 
muil  have  judgment  final :  but  the  demandant  may  waive 
the  def^iult,  and  take  an  appearance  upon  the  grand  cape  s 
and  that  is  regular,  becaufe  the  tenant  comes  in  by  pro- 
cefs :  And  fo  it  13  of  a  default  on  a  petii  cape^  but  in  a  per- 
fonal  action  there  is  no  procefs  to  bring  the  party  into 
court  again  :  Alfo  the  day  of  die  ntfi  pr'ins  not  being,  the 
fame  with  the  day  in  bank,  a  default  at  uiji  prius  cannot  be 
waived  at  the  day  in  bank. 

And  the  bar  was  cautioned  never  to  make  defaults  at 
fiifipnusy  becaufe  no  judgment  could  be  given  for  the  de- 
fendant afterwards. 
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k>tftntt. 


^ 


Ferrer    vir/us    Millen 
[Paf.  4  W.  &  M.  B.  R.] 

t  j  fi  C  T  M  E  N  T ;  the  defchdant  *ueHit  ^  £di  that  the  Cirth.  220. 
'-^   land  is  ancient  demcfne,  without  making  any  defence.  r*S,^*^'*°"V 
To  this  there  was  a  fpeciai  demurrer.     Et  per  Ho/t,  C.  J.  fdFufftfjb^u* 
The  plaintiff  might  have  refufed  the  plea  for  want  of  a  de-  made  good  hj 
fence ;  but  if  he  receives  the  plea,  he  admits  a  defence,  "^^J^^' 
if  one  pleads  outlawry,  he  ought  to  plead  it/uh  pedfjtgilli:  \  R^p. 
and  if  he  does  not  fo  plead  it,  the  plaintiff  may  refufe  it ;  >  Brownl.  57* 
but  if  he  accept  the  plea,  he  (hall  not  demiir  for  that  caufej 
for  it  is  well  enough  if  he  allow  it. 


sormutter*  taiS) 


-^fe^ 


1.     Benbridge  vtrfus  Day. 
[Hili.  3  W.  &  M;  B.  R.] 

^pROVER  for  feveral  things,  and  among  the  reftde  ^^^^^^\ 
\ ,.dwihus  fulcrisz  The  defendant  demurredf  and  Hdti  va^i  Stf^oi  " 
G.  J.  refufed  to  give  judgment  quod  nil  capiat^  faying.  The  fuicrw.    3  Saik* 
plaintiff  may  take  feveral  damages,  and  releafe  as  to  this,  '^^  ^^^  ^' 
and  then  take  judgment  as  to  the  reft,  and  all  would  be 
well. 


T  a 


2iS  IDemurter* 

» 

2.  Carter  va^  Davies. 

[Par.  3  W.  &  M.  B.  R.] 

CtrtB.^  5-    INDEBITATUS  affum^  and  quatUum  mermit   fer 

»«.*  ^mir.         wares;  as  to  the  fim  count  the  defendant  pleaded 

leri'abffcoi      mn  ajfum^t^  and  as  to  the  fecond  pet.  juSaum  di  UUm^ 

P>»><^^^^      and  pleads  in  abatement;  the  plaintiff  took  tfliie  oa  the 

d^^dnuaMc.    ^*^  ^JP^'^'ifiU  sA<i  demurred  on  the  plea  in  abatement  fuod 

Show.  91.  Mo4.  placitum  pr^SB.  minus  fiMcuHn,  in  Uge  ext/Ht  md  iffitm  ab 

2wb^m2i'  ^^^fi^  fr^dia.  haiend.  fr^cludend.     Ei  per  Cur.  The 

^^^     *  plaintiff  having  demurred  in  bar»  where  the  plea  i»  mily 

m  abatement^  the  fuit  is  thereby  diiicontinued(tf ) ;  but  iffae 

being  joined  on  the  other  promife  the  court  ftayed  pro* 

ceedings  on  the  demurrer^  fs^ying»  The  difcontinoance 

would  DC  helped  by  the  yerdi£b  (^). 

(a)  R.  ace.  i  Ld.  Rsjfm.  393.     Fidf  Sir.  775. 
{6)  R.  ace.  Hiu.  Bl.  644.    Hdi  Sir.  1022. 

3.  Combe  v^r/iii  Talbot* 

[Mick.  5  W.  &  M.  B.  R.} 

4Mod.  »$4«       |N  debt  for  two  years  rent  due  upon  the  demifc  of« 

SSn^^Ttlo       mcffuage  and  fcvcral  parcels  of  land,  rendering  p/.  fer 

lieai  tbit  §•  to    amium^  the  plaintiff  demanded  i8/.,  defendant  as  to  ^U 

tfiewboic  Aiittt  parcell.  inde^  being  the  firft  year's  rent,  pleaded  ml  deiei^ 

Aimte'lro?  *  ^  *°^  concluded  to  the  country,  but  there  was  no  joinder 

amendinent        in  iflue  thereupon ;  and  as  to  the  9/,  refidue,  he  confeffed  the 

of  the  law.  Far.  demife  as  laid  in  the  declaration,  reddendo  euinuatim  ^L 

St^C."**^  ^*^*  viz.  40/.  for  fuch  a  parcel,  and  7/,  for  other  parcels:  and 

as  to  the  40/.  parcel  thereof,  he  pleaded  nil  debei^  and  as 

to  the  reft  nil  babuit  in  tenementis  :  the  plaintiff  demurred 

generally  quid  plaeitum  pradiB.  &*r.  Et  per  Halt,  C  J»  and 

Eyre  (who  were  only  in  court),  ift,  One  defendant  can« 

not  pkad  two  fuch  pleas  as  to  die  whote ;  thus  one  defend^ 

f  2 1 0  1        ^^^  cannot  plead  nil  debet  and  nil  babuit  in  tenememHs.  2dly» 

Placitum  eft  so-  ^^  P^^^^^"^  ^^  n9men  c^Heffivum,  which  was  doidited  {Fuk  t 

m^calleaivum.  Saund.  338.     Dyer  325,  *.     15  H.  7.  10.  *.     3  Cro.  1^9^ 

<^YeiT.  65.       ]  X^ett.  125.     I  Sia.  39»)  then  the  demurrer  goes  to  ail  | 

^Lit.  303.  a.  ^^^  ^^  jjQ  judgment  can  be  given  for  the  plaintiff,  be* 

cdufc  the  plea  of  ////  debet  is  a  good  plea.    Leave  was  had 

to  amend  on  both  Gdes« 


Demacrer;  2x9 

4*    Campbell  verfus  St.  John. 

{Trin.  6  W.  &  M.  B.  R.  Roc.  551.     i  Ld.  Raym.20.  S.C.] 

IN  trmtir  fiir  aliox  tod  2M  teeus  argentic  tbe  defend-  p«iiwi«ri*« 
ant  demmred  to  the  declaiationy  and  the  plaintiv  de»  adUciMuiBiuuifli; 
fnurred  to  die  defendant's  demurrer,  and  conduded  {^  s.  c  Comb. 
Ate  fMrahu  eg  verificara  the  defendant  maintained  his  de-  f?Jv**^:  ^^ 
murrer,.ana  put  the  nutter  upon  die  Court.     And  firft^ 
die  Court  held  that  trover  would  lie  for  plate  generally. 
Vide  StjU  224,  264.     2dly,  That  all  is  difcontinued  by  the  ^^^^^^  \f'^ 
plaintiff's  not  joining  in  demurrer,  but  demurring  upon  1,  to  oaiTand"* 
die  defendant's  demurrer  ;  for  there  is  no  Hiflference  be«  verdsa,  k  m 
tween  pleading  over  when  iflue  is  offered,  and  not  joining  ^^^* 
in  demurrer,  but  pleading  over  \  both  are  alike,  and  make 
a  difcontinuance. 


5.     Lamplough  vcffus  Shortridge. 

[Paf.  15  Will.  3.  B.  R.    Comyns  115.  S.  C] 

"^V  demurrer  for  dnplieity,  it  is  not  fufficient  to  demur.  Demurrer  for 
-*  quia  dupUx  5/?,  or  duplicem  hahet  fnateriam ;  but   the  ft"w*J2^^ 
party  muft  fliew  wherein ;  for  the  ftatute  by  requiring  to  tut  4.    Mod. 
Aiew  caufe  intended  to  obUge  the  party  to  lay  his  finger  Cafes  ti8.  Hob. 
«poA  die  very  point.    P^^ffe/^CJ-H  *'*:   \}t^^^ 

141.    s.  c. 
{d)  Vide  RmU  of  C.  B.    M.  1654.    Wttt  29.  Cm.  Di^.  Plead.  (^  9. 

6.     Anonymous. 

[Mich.  13  Win.  3.  B.  R.] 

TF  there  be  a  demurrer  to  part,  and  an  iflue  upon  other  Demurrer  to 
^  part,  and  judgment  be  giveh  for  the  plaintiff  upon  the  P*J^  *"^  »''^"«'<» 
demurrer,  he  may  enter  a  rton  prof,  as  to  the  iflne,  and  ®      ^*"* 
proceed  to  a  writ  of  inquiry  on  the  demurrer ;  but  with« 
out  a  non  prof  he  cannot  have  a  writ  of  inquiry,  bccaufe 
«n  the  trial  of  the  iffue  the  fame  jury  will  afcertain  the 
damages  for  that  part  which  the  demurrer  was.     Per 
Cur.  [b) 

{})  Vidiacc.  Str.  53^. 
T3 


no 


XoAianit 


7*    Dockminique  ver/ui  Davenant. 

[Trin.  3  Ann.  B.  R.] 


Ko 

-'  I1S3.  Mod. 


JpER  Cur.  If  a  defendant  demur  in  abatement,  the 
^  court  will  notwithftanding  giTC  a  final  judgment^ 
Cafin  f4u  i9^-  becaufe  there  cannot  be  a  demurrer  in  abatement  s  for 
^'n^*!Ii^'  if  the  matter  of  abatement  be  cxtrinfic,  the  defendant 
Daraa^L  Ante  ''^^^  plead  it  J  if  intriniiCy  the  Court  will  take  notice  of 
ai8.  Show.  91.  it  themfelves. 


SDeotianti. 


Cafe  of  the  Lord  of  the  Nf  anor  of  Hampftca^ 


Wbtrr  feveral 
thirty  move  ad 
inortein,  they  are 


A  Cart  met  a  waggon  loaded  upon  the  road,  and  tli^ 
4^  cart  endeavouring  to  pafs  by  the  waggon  was  driTcn 
upon  a  high  bank,  and  overturned,  and  threw  the  pcriba 
that  was  in  tlie  cart  juft  before  the  wheels  of  the  waggon, 
and  the  waggon  ran  over  the  man  and  killed  him.  In  the 
Mod.  Cafes  187.  home  Circuit  this  was  referred  to  PolUxfen^  C.  J.  and 
Gregcrjj  and  tliey  gave  their  opinions.  That  the  cart,  wag- 
gon, loading,  and  all  the  horfes  are  deodands,  becaufe 
they  all  moved  ad  mortem  ;  Pollexfen  at  firft  doubted  con- 
cerning the  forfeiture  of  the  cart,  but  looking  into  his 
common  placc*book  he  grounded  his  opinion  upon  this 
cafe  :  One  riding  upon  a  horfe  in  a  river,  the  horfe  thiew 
him,  and  the  ftream  carried  him  to  a  mill,  and  the  wlieel 
of  the  mill  killed  him;  and  it  was  adjudged,  that  the 
horfe  and  the  wheel  were  forfeited.  If  a  man  be  thrown 
from  his  horfe  by  the  violence  of  the  wAtcr,  then  the 
horfe  is  not  forfeited,  2  Cro.  483.  Lord  Ciando/s  cafe^ 
where  the  inqueft  found  him  killed  ftr  curjum  aqtut.  It 
is  faid  in  the  books,  That  if  a  tree  ihall  fall  upon  the 
branch  of  another  tree,  and  both  fall  to  the  ground,  and 
the  branch  kills  a  man,  the  tree  and  branch  are  both 
forfeited  {a). 


1  ^id.  ao6, 107. 
contra  Poph. 
136. 


(a)  Deodands  do  not  meet  with 
COunteDiince  in  Wejiminjlcr^ball  \  when 


a  jury  has  found  too  little,  the  Courts 
will  not  interpofe  in  favour  of  die 

Crown, 


Departure  $220 

CrowD»  &c.  though  thqr.will,  if  it  has  and  he  dies;  and  the  coroner's  jur/ 

found  too  much,  in  favour  of  the  fub-  find  the  wheel  only  is  the  deodand^  the 

jed.     Thus,  if  A.  fitting  on  his  wag-  Court  will  not  quafh  the  incjuifition. 

gon  falls,  the  horfes  draw  on  the  wag-  TofttTt  C\  L.  ^66. 
gOD,  the  fore  wheel  crulhes  his  head» 


i)eparture^  t"0 


!•     Gargrave  verfus  Smith. 

[HUl.  2  W.  &  M.  C  B.    Rot.  1639.] 


•T^RESPASS  for  breaking  his  houfe,  and  taking  and  Totjuftlfica. 
-*    carrying  away  his  goods}  the  defendant  mftified  the  rpu'inlJi^may 
taking  and  carrying  away  nomine  diftri^ionis  lor  damage-  reply  an  abufe, 
feafant;  plaintiff  replied  quodpojl  dlfirinionem  prad.  viz.  and  u  is  node- 
iodem  difj  is^c.  he  converted  them  to  his  own  ufc.     On  V^]^!^,    ,  ro'. 
demurrer  it  was  urged,  that  the  replication  was  a  depar-  Ab.  879, 
'ture,  for  it  does  not  make  good  the  plaintifPs  declaration 
in  trefpafs,  but  (hews  ra£er  that  the  plaintifPs  (hould 
have  brought  trover  and  converfion :  Sed  non  allocatur  s 
he  that  abufes  a  diftrefs,  is  a  trefpafler  ab  initioy  and  there-  ,  §24,  j^ 
fore  if  in  ttefpafs  the  defendant  juftifics  nomine  difiri^iohix, 
the  plaintiff  may  (hew  an  abufe,  and  it  is  no  departure, 
but  makes  good  his  declaration ;  and  fo  it  does  in  this 
cafe,  for  the  converting  is  a  trefpafs  or  trover  at  ele£lion,  aCio.  147. 
and  the  matter  difclofed  in  the  replication  makes  good  his 
eleftion  ;  for  it  proves  it  a  trefpafs  as  well  as  a  trover  {a). 

<#)  R.  ace.  2  Wilf,  313.     3  IVilf.  flatute  has  altered  the  Jaw  by  which 

20.     I  T,  R.  12.     But  in  cafe  of  a  fubfequcnt  irregularity  made  the  dif- 

diftrefs  /or  rent*  fince  the  ftatute  1 1  trefs  a  trefpafs  ab  initio.     Vide  Bull. 

Geo.  2.  r.  19.  peHiaps  fuch  a  replica-  N.  P.  81  • 
tion  would  be  a  departure;  as  that 

2.     CoUntefs  of  Arran  verfus  Crifpe, 
[Trln.  s  W.  &  M.  B.  R.] 

T  N  debt  upon  a  bond  the  defendant  craved  oyer  of  the  Where  peribrm- 
-*  condition,  which  was  to  perform  covenants  in  an  in-  J^rmati^tT'' 
denture  of  leafe,  wherein  one  covenant  was  to  pay   fo  excufe  is  after. 

T  4  much  wards  fct  forth. 


221  Dcpntiire. 


itn  *         bic  ™^^  ^^^  ^  ^  tazcsy  lad  then  ttt  fixth  die  i 
An-sB.  Ca^»  of  Infc,  and  plraded  performance:  ^lie  plaintiff replie4 
V.  fu  5A.  s.  c.  ncQ-pannent  of  lb  nmch  Cor  balf-a-jeai's  rent :  Tlie  de- 
coaJ^itt        fcndi^m  rcjmncd  fo  modi  paid  in  moocj,  and  b  math  in 


Fc«.  ejj. '  taxes ;  cpoa  the  aA  of  pariiament  for  laying  41.  per 
pound  on  land,  vhicfa  being  allowed  amoanted  to  the  fulL 
The  plaintiff  demurmL  /£&,  C.  J.  held  the  ootenant  did 
not  extend  to  parliamentary  taxes,  for  vant  of  the  wovd 

1  SU-fOyT-.     parliamentary i  C^tm  csnSra^  AO  taxa  includes  parlia^ 

C».Iin.)S4.  mentaiy:  yet  per  Hdi^^  jui^ment  onj^r  to  be  for  the 
plaintiff,  though  the  point  ofhm  were  a^xnft  him  ;  be-r 
canfe  the  matter  of  this  rnomdcr  being  \^  way  of  exeofe 

r  222  1  ought  to  hsTe  been  fet  toith  in  the  bar;  but  as  it  is 
benr,  it  is  a  departuxe ;  for  wheitas  he  faid  at  firft  that  he 
had  performed  the  corenants,  now  he  (ays  he  is  no^ 
obliged  to  perform  them.    Judgment  /rv  fuer. 

3.     Primer  vcr/sis  Philips. 
[?i{.  6  W.  &  M.  B.  R.] 

S7rf,c^.oi  TRI^SPASS  for  taking  his  catde  in  uba  w  ngm  a| 
0aLr.«T]r^^;^  fuch  a  place;    the   defendant  iuftified  the  taking 

ed,  it  DO  4cpv.    for  daroa£e-leafant ;  the  phintiff  replied.  That  time  oii| 
^^  of  mind  there  had  been  qiutdam  \mm  torn  eqm^ris  qmampg^ 

dijiris  pr§  tmnibuj  inter  fuch  a  place,  &r.  and  that  the 
defendant  [a)  drove  his  cattle  ever  the  way,  and  that  enpiffiM 
the  cattle  eat,  i^e.     The  defendant  rejoined.  That  the 
cattie  were  commorant  in  via  prxdiS*  and  iflue  was  ioinqd 
hereupon,  which  was  found  for  the  plaintiff!     pmrmdl 
moved  for  a  repleader,  the  trcfpafs  now  tried  being  anothcf 
trefpafs  than  was  complained  of,  34//.  6. 19,  20.     lUt^ 
C.  J.  The  trerpar$  is  a  tranfitory  trefpafs,  and  tlie  qientioii 
of  it  in  the  declaration  as  done  in  alta  via  was  nothing  to 
the  purpofe :  it  was  idle  and  out  of  time,  and  mere  fur- 
plubge ;  and  therefore  the  plaintiff  in  his  replication,  by 
following  the  defendant  to  another  way,  does  not  depart, 
becaufe  it  was  not  materially  alleged  iu  tlie  declaration ; 
and  a  departure  mud  be  from  fomethiiig  that  b  mito^ 
rial  (^).     And  when  the  iflue  is  taken  upon  the  commo- 
rancy,  it  admits  the  plaintiff  had  a  way,  but  that  he  con- 
tinued longer  in  it  than  be  ihould.     Judgment/r^  ^uer^ 

(a)  T\iU  ibould  be  plaintiff.  i  Sid.  228.     Hard,  41.     Lait.  I4J7, 

(^}  Fide  ace.  1  Ltv.  iio,  143.  Cro.     Com.  Dig.  Plead.  F.  li.  3d  edit.  5tli 
Car.  334*   Str.  zt,  8o6.    fart.  357.     vd.  pa.  436. 


4.    Webly  vtffus  Palmer, 
[Mich.  7  wm.  3*  B.  R.] 

PI  frovir  Ac  defendant  pleaded  a  rdcafc,  (sTc.  and  it  ^^^^'"^^ 
was  held /#r  HcH,  C.  J.  That  in  trcfpafs,  if  the  defend-  ^«S'ulf' 
ant  plead  a  leleafe  before  the  time^  he  muft  alfo  go  on  day  in  nair.  the 
^ith  an  ai/f^  boe^   that  he  is  guilty  ad  ^quod  tmpus  £^°^J^^/* 
f9fiia  :  But  if  he  does  npt  vary  the  time^  there  needs  no  j^^is  repi.  l2^ 
'rraverfe;  for  fuppoie  you  allege  the  trefpals  to  be  fuch  a  1437-   vide 
day,  and  the  defendant  juftifies  as  to  that  day,  the  plain-  Jj^' Pkldw'c! 
JaS  may  ifaew  another  day,  and  it  is  no  departure  $  for  ^Jf^.  sdeik- 
ithe  defendant  ha^  occafioned  this :  And  there  is  great  dif-  pi.  44^. 
f eretice  between  a  bond  and  a  trefpafs ;  if  the  declaration 
^ys  the  bond  to  be  dated  on  ope. day,  the  replication  can- 
iiot  fay  it  was  dated  on  another ;  but  in  trefpafs  the  plain- 
tiff may  depart  according  to  pccafipn ',  ftiadjwrtudur.  Fidf 
fme.  Cafunh 

5*     Howard  verfiis  Jennifbn.  t  ??S  3 

[Pif.  8  Will.  3.  B.  R.  Comb.  361.  S.  C] 

AN  mBmn  m  the  cmfi  for  work  done  was  brought  by  a  DedantiaB,  er 
-r*-  tailor^  and  fix  fereiral  promifes  laid,  all  upon  the  i6th  f*  ^'•»^»  ^^ 
jof  ORoher;  the  defendant  pleaded  infra  atatem  to  all  ge-  «^rf,  and'ifai 
nerally ;  the  plaintiff  replied  as  to  two  promifes,  pracludi  the/nw  dayi 
MMi,  6v.  qtda  the  defendant  was  at  that  time  of  full  age,  ^^J/t/jJ^ 
and  as  tb  the  reft,  that  they  were  pro  neceffark  wftitu  s  neniiy ;  pSiimis' 
hereupon  the  defendant    demurred,    alleging    that  this  n»yxp>ya«to 
was  repugnant ;  that  the  defendant  could  not  at  the  fame  ^"^^^cT* 
time  be  of  full  age  and  not  of  full  age :  but  the  Court  and  u  to  left/ 
held,  Tha^  time  was  but  a  ciroimftance  in  nowife  mate-  ri^^tl^y  we 
rial,  nor  part  of  the  iffue ;  that  a  man  is  not  tied  to  a  pre-  ^t w  Jdw  « 
cife  day  in  his  declaration ;  and  if  the  defendant  force  him  depjucerc. 
j^  vary,  it  is  no  departure.    Judgment  pro  quer  {a). 

ia)  Vidg  Sur.  21,  6p6.  acc» 


(      223      ) 

SOetinue. 


5  Mo4.  191  • 
S.  C.    Dctlcue 
Irought  for 
goods  forfeited. 
]4od.Cafes2i6* 
Cro.  El.  867* 
Co.  Lit.  145.  b. 
Comb.  361* 
Cafes  B.  R.  92. 


B 


Roberts  vtrfus  WethcralL 
[Par.  8  wm.  3.  B.  R.] 

Y  the  acl  of  navigation  12  Car^  2.  r.  f  8.  certain  goods 
are  prohibited  to  be  imported  here  nnder  pain  of  for- 
feiting them,  one  part  to  the  king,  another  to  him  or  them 
that  wtU  inform,  feize^  or  fue  Tor  the  fame ;  and  it  was 
adjudged  in  this  cafe,  That  thie  fubjeft  may  bring  deti- 
nue for  fuch  goods,  as  the  lord  may  replerih  for  the  goods 
of  his  villein  diftrained ;  for  the  bringing  the  a£tion  reds 
a  property  in  the  plainti£F(A). 


(n)  Wilkins  and  De/part,  ^-33 
Ceo.  3.  B,  R.  It  being  pleaded 
to  an  aAion  of  trefpafs  for  taking  a 
(hip,  that  it  was  feized  by  virtue  of  the 
navigation  aA ;  the  plaintiff  replied, 
that  there  was  no  judicial  condemna- 
tion ;  to  which  the  defendant  demurred. 


And  this  cafe  was  relied  upon  to  lliew* 
that  the  property  was  changed  hy 
feifing  or^commendng  fut :  the  Coart 
intimated  that  they  could  not  diftin^ 
guifli  the  cafe  from  R§hns  and 
fTeilfiralJ,  and  gave  judgment  for  the 
defendant.     5  T.  R*  1 12* 


[224] 


2E)et)(fe. 


I.     Loddington  verfus  Kime. 


[Mich.  6W.&M.  C.B.  Intr. 

1  Ld  Raym.  203.  S 


Trin.  cW.&M.  Rot.  icci, 
.C] 


3  Ler.  433T.  S. 
C.    Devife  to  A. 

forlife,  andif  he 
have  iflue  fna>, 
then  to  fuch  iiTue 
male  and  his 
heirs,  and  if  be 


tN  replevin  a  fpecial  verdift  uTis  found,  viz.  That  Sir 
*  Michael  Armin  being  feifed  in  fee,  devifed  a  rent-charge^ 
and  then  dcvifcs  the  land  to  A.forlife^  without  impeachment 
of  ivnfte :  and  in  cafe  he  have  any  ijfue  male,  then  to  fuch 
ijfue  male  and  his  heirs  for  ever  :  and  if  he  die  ivithout  iffue 

male. 
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piale,  then  U  B.  and  his  ban  for  ever*    A.  entered  and  <^>«  without  iflUe 
fttffcred  a  comnoton  recovery,  and  died  without  iffue.  ?*^f' .'"  °'. 'J** 

'  t\  ^^      iv  -^TTi       I  ^  •         .111.     nis  heirs.  A.  bay 

III  Queition  was.  Whether  A,  was  tenant  m  tail  by  this  but  nn  efface  tor 
devife  ?  Powell  held  the  exprefs  eftatc  for  life  not  deftroycd  "*«»  ^«*  bo«H 
by  the  implication  that  arofe  on  the  latter  words  following,  cOTtingMt.*"* 
fo  that^.  was  only  tenant  for  life,  and  the  rather,  becaufe  i  Co.  66*!  b. 
thefc  words,  wx.  impeachment  of  nvafte^  zndforlife,  muft  in  ♦Mod.  283. 
thatcaft:berejeacd,^W7>fZy,C.J.rt?w£^(fl).  2dly,The  Ivlkt^'l]^!^ 
Court  held,That  iiTue  was  to  be  taken  here  as  nonunfingulare^  3  D.  1 83.  p.  '24. 
becaufe  the  inheiitance  was  annexed  and  limited  to  the  ^*^*  ^q- ^b* 
word  ijfue ;  fo  that  the  inheritance  was  in  the  iflue,  and  f«  Vimp:!'  wiih 
not  in  A.  the  father  {b\    3dly,  That  this  limitation  to  the  a  double  afpca. 
iffue  was  not  an  executory  devife»  being  after  a  freehold,  ^*'^-  **9. 
but  a  contingent  remainder  (r ),  fo  that  a  pofthumous  fon  Qu^jThccafe 
could  never  take  (rf).     4thiy,  That  the  remainder  limited  of  Djc,ofthc 
to  the  iffue  of  A.  was  a  contingent  remainder  in  fee,  and  ^^  Hoimes^ind" 
that  the  ren^ainder  to  B.  was  a  fee  alfo :  But  thofe  fees  arc  Longmir"in"c. 
not  like  one  fee  mounted  on  another,  nor  contrary  to  one  B.Mich.  12 Geo. 
another,  but  two  concurrentcontingencies^of  which  either  is  Jjih  this"w"^* 
to ftart according  as  it  happens;  fo  that  thefe  are  remain-  determined, viz. 
ders  contemporary  and  not  expe£lant  one  after  another  {e).  That  a.  took  an 
5thly,  The  Court  held  that  the  remainder  in  fee  to  B.  was  S^.^'^ft'IlfS'"'* 
not  vefted,  becaufe  the^precedent  limitation  to  the  iffue  of  mon  recovery* 
A.  was  a  contingent  fee }  and  they  took  this  difference,  *>*"«*  ^«  'c- 
Wz.  Where  the  mcfnc  cftates.  limited  are  for  life  or  in  T'^mIk !!!.'*' 
tail,  the  lait  remainder  may,  if  it  be  to  a  perion  in  eue^  held  to  bs  a  con. 
veft  \  but  no  remainder  limited  after  a  limitation  in  tec,  t'mgent  remain- 
can  be  vcftcd  (/).     dthly.  That  the  recovery  fuffercd  by  ^ZU^^^^^^^ 
A.  had  barred  the  eflate  limited  to  his  iffue,  that  being  contingent  re. 
contingent,  and  likewife  the  remainder  limited  to  J3.  and  m*«nderint'eeto 
^is  heirs,  becaufe  that  was  contingent,  not  vefted,  and  now  A.llNoiiriothc 
never  could  veft  ;  and  *that^.  had  gained  a  tortious  fee,  sih  edition.  Vi. 
which  would  be  good  againft  B.  and  his  heirs,  and  likewife  *  !*'•  777- 
againft  all  persons  but  the  right  heirs  of  the  dcvifor  (^).  [  22  J  ] 

[a)   R.  aiw  8  3.Io/l.  253,  382.   Sir.  purchafc.     Fs^e  5  T.  R,  299.  Dean  v* 

798.    Fitxg.-J,  10  AW.  181.  Gilb,  L.  Puckey. 
I5E.  20, 129.  3  H'^ilf.  242,  24|.    n^         (r)   nde  ac.  2  Saund,  388.    4  yVc//. 

1  yent,    232.    Ray.  ^8.     I  Sid,   47.  2?4.    Skhu  431.    Cfl«i.  372.    iT.R. 
%  Lru.  224.    z  Med.  Ca.   26 1,  283.  632.  Fearne  ZQZ.   Doug,  it y^  (^5*  ) 

2  Atkyns  ^70.    3  Atk   784.  Caiup,  18.  4  Y  •  R.  764. 

^)    Fide  Str.  804.     Fitzg,    321.  (d)  Fide  Retvev,  L0Ong, pofl  zzy» 

I  Brji>.  Cb.  Ca.  220.     I  Eq.  Ca.  M.  (t)  R,  ace.  3  fFil/.  237.  Fide  Dcug. 

184.     4  7\  R.   299.     Doe  v.  CMs,  265.  (251.)  504.  Notes  to  D^^  and 

Lord  Keayoii  faid*  that  this  portion  is  Fontnau,  ^  7\  R.  488.  4  T.  R.  39. 

to  be  coUcdcd  from  all  the  cafes  there  (/)    Fide  3  Jtk,  774.  4  T.  R.  82. 

cited*  taking  them  altogether  [int.al.  Fearne* s  Coat*  Rem.  16  u  Amb.  204. 

the  prefentj  ;  that  in  a  will  iJSit  is  a  Fearne,  4th  edit.  249 


word  either  of  parchafc  or  limitation  {g)  Fir.  ace,  3  fFilf.  225,  237,  241. 

a9  will  bed  anfwer  the  intention  of  the  iBl.yyj.    Doug.  264*   (291.)    753^ 

devifor;  though  in  the  cafe  of  a  deed  (725.)    4  T.  R.  83.     5  7*.  R.   299. 

it  is  univcrfally  taken  uj»  a  word  of  Fearne  282.  (520.) 

Nota  i 


aLev.  »,«64.       Noia:  IntherqMTt  of  diw  cafe in  3  i>o«43i. it  isikicf, 
1  Ler.  "j  »5»     that  thc  Couit  wcrc  aerecd  to  girc  judgment  for  die  arov* 

155.    I   SM.  4.7*  ,  .©-  ^^.^1  n  e-        «•> 

it^.  10.  I  Keb.  ant  upon  the  point,  that  A.  only  took  an  eftate  for  Ufe^ 

29,119.  zMod.  when  PowiU^  j.  ftarted  die  odier  point,  whether  the  de* 

'^"  rife  over  to  B.  was  onl  j  a  contingent  remaiadert  or  an  ex» 

ecutory  devife :  Upon  which  it  was  afterwards  twice  aiw 

gued ;  but  that,  before  any  judgment  given^  the  paities 

agreed  and  divided  the  eftate  («)• 

Bat  it  appears  by  xMS.  of  Judge  BUmcwoi,  that  after  long  confideiadoB  jndg* 

nent  was  ^vcn  that  A,  had  only  ao  eihue  fix  life. — Nou  to  the  fifUi  cAtion. 


(4}  The  cafe  diCmrier  v.  Bamardif'  Houfir  of  Lords  00  an  appeal  i 

Urn,  I  P.  Wms.  J04*  was  a  continuation  ing  the  fame  devife  in  Carter  ¥• 

of  the  fane  dilpate.   The  decifion»  as  nmrdifttt^  2  Br§.  P.  C.  1.  Ku  Str.  9o^ 

reported  abovc>  was  confirmed  by  the  Fiii^.  ai. 

2.     Milford  ver^s  Smith. 
[Mich.  5W.&M.  S.R.] 


Graated,  ma  TjPONa  fpecial  Tcrdift  in  ejediment  die  cafe  waSt  ^• 
irin,  cooftnied  ^  being  feifed  in  fee^  by  indenture,  (5V.  in  confideratioii 
MKd  tolue^*"'  of  marriage,  covenanted  to  levy  a  fine  to  certain  ufesy  and 
^ntod.  I  Show.  DO  fine  was  levied.  A.  reciting  this  deed  by  Ins  will  devifts 
350.  s.  C.  and  confirms  all  eftates  given  and  granted  to  his  fon  in  maiw 
C^Sf/xoV.'  ^*g*  according  to  the  deed.  And  it  was  refolved  fer  Cmr. 
3  D.  soo.  p.  7.  that  the  will  had  reference  to  the  deed,  and  pafled  fuch 
lands  and  fuch  eftates  as  were  intended  to  be  conveyed  bj 
Vile  s  Ab4.  the  deed  and  fine  :  for  the  word  grant  in  a  will  is  not  to 
'*••  ^^^  be  taken  ftriftly  but  largely  for  any  agreement.  Vuk  Cnw 
512:  *7B«7' i2/.  68.    2 Cr^  148. 

Far-  Ca.  353. 

3«     Lamb  verfus  Archer. 
[5  w.  u  M.  B.  R.] 

Limiuttofi  of  a  I  N  ejeSment  a  Special  verdi£i  was  found,  and  the  caie» 
term  to  A.  and  1  as  fcortly  put  by  the  Court»  was  this  \  H.  poflefled  of 
bodyrM«*°tf  he  *  *^^"*  ^°^  jtTiis  dcvifcs  his  land  to  A.  and  to  me  heirs  of 
die  wUhoucilTtte,  his  body  }  and  if  A.  die  without  ifTuei  Hving  B.^  then  to  J?« 
^ywg  B^hen  to  Nartbey,  who  argued  the  cafe,  faid,  that  the  judges  would 
Paim.'48,  '333.  ^ow  a  limitation  in  remainder  not  only  to  a  perfon  in  effe^ 
sRoU.  Rep.  but  to  the  firft  fon  of  the  perfon  in  ejfe.  Vtde  i  Sid.  451, 
"9y^  videD.  ,  Cf».  230.  I  ^  61  a.  And  die  Court  held  this  was  a 
in^eica  Cal^  E9^  limitation  to  £.,  the  contingency  arifing  within  the 
InCbaocery.  compafs  of  a  life  J  and  they  denied  Ci&i/i  and  Baylf  sc9£c^ 
*  Cfo.  459^.^-  2  Cro.  460.  Mr.  Gould,  in  arguing  the  cafe,  faid,  if  one 
StT^eV-  Ab.  make  a  feofimentto  the  right  heirs  of  £.,  that  this  was  z 
xgo.  pL  8.  S.C.  good  fpringing  ufe :  5^^  tat.  Cur.  contra  eum  in  hoc,  becauie 
cSbl  166*.  i^  i*  l>y  ^^y  of  prefent  limitation  ;  aliter  where  it  is  fntore,^ 
Skin. '34a  Holt  as  to  tfac  ri^ht  heirs  of  B.  after  his  dcarh  (a). 
%ij*  Cafts  B.R. 
^  (a)  i(.  acc»  I  Ef,  Ca.  Jh.  193. 


DeDife^  a25 


4*     Goodrlght  verfus  Comifh. 

IHin.  5  W.  &  M.  B.  R.     1  Ld.  Rayrt.  3.  S.  CJ) 

"t  N  eiellment  a  fpccial  verdifft  was  found,  trfz.  Knowling  4  Mod.  255, 
-^    had  iflttc  two  fons,  John  and  Richard,  and  dcvifcd  S^^ifc?^'*^^'^ 
hnds  to  John  for  50  years,  if  he  (houM  fo  long  lire,  and  as  50  years,  'ifh7 
for  my  inheritance  after  thefatdterm^  I  devife  the  fame  to  the  f«>  'ong  live,  w- 
Mrs  m^sfthe  M,  ./John.  a.d/or  default  offuch  iffue,  ^Ltiifo/A.. 
/i5ryi/0Ricluird.     The  Court  refolvcd,  ift.  That  John  had  remainder  to  b., 
not  an  cftatc-tatl  by  implication  upon  the  words  without  the  bft  remain- 
sffiie^  becaufe  the  devifor  had  given  him  an  eftate  for  years  prtfenulV^^ 
by  cxpre6  words,  and  the  Court  cannot  make  fuch  a  con-  implication  to  be 
ilrufiion  againft  exprefs  words,  when  thereby  they  would  received  againft 
aUb  drown  the  t^t^  for  years,  and  make  an  eftate  of  inhe-  VI^z^Tmook 
ritance  {a).    2dly,  The  Court  held  this  devife  to  the  heire  359.  pi.  '491. 
males  of  the  body  of  John  to  be  void  in  its  creation  (*):  ^i°*  c^^^i  ^'?' 
Por,  for  want  of  an  eftate  of  freehold  to  fupport  it,  it  was  ^^(^^  ^  ^'"^^ 
void  as  a  reidainder ;  and  they  feemed  not  to  think  it  ah  de  prasf  oti  wiu 
esecatory  devife,  becaufe  it  was  limited  as  a  remainder,  "^"^J^*  JV^ 
and  becaufe  it  is  limited /^r  verla  depra/enti  (r).    If  one  bu^IIlrbJ  dD^! 
devife  his  eftate  to  the  heir  of  %  S.,  and  J.  S.  is  living,  turo  wiii. 
die  devife  (hall  not  be  conftrued  an  executory  devife,  and  3  ^'^•♦®!* 
fiich  a  devife  is  therefore  void ;  but  if  it  were  to  the  heir  ^inft!  It  L 
rf  J.  5.,  after  the  death  of  J.  S.,  that  is  good,  as  an  exe-  1  Mod.  159, 
cutorv  devife :  So  note  the  divcrfity  inter  verba  de  prafenti  'f^,.^^  "^ 
ht  verba  defuiuro  {d).    jdly,  The  Court  held  the  limita^  io.  Cri!Ei: ' 
tifiCi  to  die  heirs  males  otjohn  was  become  void  by  event,  4*3>  s^s*  s^^ 
whatever  it  was  in  its  creation,  becaufe  John  is  now  dead  l^'  "|^ 
without  IflUe.    4thly,  The  Court  held,  that  if  the  remain-  3  d.  a^;.  p.  4. 
der  to  the  heirs  ditles  of  John  was  void  in  point  of  limita-  s.  c.  Comb. 
tion,  then  the  next  remainder  limited  to  jfer A^n/ took  ef-  cifesB°R.*si' 
fe(k  prefently.    4  Mod.  255.  S.  C.  skinner* 40s.  ' 

a  Dia.  519.  pi.  13.    1  £4.  Ab.  x89. 

{d)  k.dee.  t  Jn^.  #£C.  Mmt.  2157.  {c)  Vidt  2  Wms.  28.  r  Bhu.  643. 

ML  643.     yide  I  Bla.  m6.  {d)  Fide  ibme  obfervations  on  this 

{h)  Fi,  4^MMr.  %i6%.  Fearm^  C.  K.  .  dodrine  in  Fearm\  Cont.  Rem.  426. 

S97*  FoweH  on  Devifes,  329. 

5.     BItflbt  vcf^  Craawell  &  ah 
(Paf.  6  W.  fr  M.  C.  B.  6.  C.  cited  in  1  Ld.  Raym.  624.] 

t  K  ejeSmeni  upoad^l  at  JCmT  ai&zes,  a  cafe  was  made  Dctifeco  A.uUi 
*   for  the  opinion  of  the  Court,  vix.  A.  being  feifed  of  the  J^^*^/V|r 
Jands  in  queftion  devifed  in  thefe  words,  I  give  and  devife  i^^'r  u"er  of 

13  to 


them,  equally  to 
be  divided  be- 
tween thf  m  and 
their  bein, 
makes  a  tenancy 
in  common. 
Show.  373. 
3  Mod.  309. 
a  Vent.  56. 
f  Vent  123, 
376.   a  Sid.  53. 
Pollexfen  408, 
4.24.     3  Lev. 
S73.  S.C. 
Comb.  «$r». 
I  Wilton  341. 

♦[227] 
3  Chanc.  Caf. 
64,  65. 


2  Ro.  Ab.  9c. 
Gouldf.  SS. 

3  Leon.  19,  25, 
26.     2  Sid.  53. 
Cro  El.  443, 
695,  606. 

r  Leon.  113. 
I  Bulft.  113. 
Mo.  594,  667. 
3  Co.  39.  b. 
Dyer  2  5  pi  158. 
Sr.  Deirife  29. 
Godb.  362,  &c. 
a  Sid.  78,  79. 
Cro.  Car.  75. 
Ante,  pi.  4. 
a  Vent.  366. 
I  Vent.  2 1 6. 


Ko  conflru^ion 
to  be  rece;Ted 
agiinft  erpreft 
uotJa.     I  Cro. 
75.  Ben.  1^,19. 


DtDtfe* 

to  my  two  Jons  and  their  hirsy  and  the  longer  liver  ef  themi 
equally  to  be  divided  bHween  them  and  their  heirs^  after  the 
death  of  my  nvife,  alt  that  my  meffttage^  t'^c,  Tbe  devifot 
dieS)  his  wife  dies,  one  of  the  fons  entered  and  made  his 
will,  and  devifed  his  part  to  the  leflbr  of  the  plaintiff*,  and 
died,  and  the  defendant  was  the  furviving  devifee  of  A.y 
and  therefore  it  was  agreed,  that  if  the  two  fons  wer6 
joint-tenants,  then  this  devife  was  void  ^ima/ the  furvivor; 
but  if  by  the  firft  will  the  two  fons  were  tenants  in  com- 
mon, then  this  devife  to  the  *  leflbr  was  good.  And  after 
argument,  the  Chief  Juftice,  Nevill  and  Rckejbj^  were  of 
opinion,  that  they  were  tenants  in  common,  and  that  the 
devife  \\  as  good,  and  the  reafcn  was  upon  the  conftruc* 
tion  of  wills,  that  it  ought  to  be  according  to  the  intent 
of  the  devifor ;  his  intent  appearing  by  the  words  to  be 
not  only  to  provide  for  his  two  fons,  but  for  their  pofte- 
rity,  that  not  only  his  two  fons,  but  their  heirs,  (hould 
have  an  equal  part  *,  for  the  words  are,  equally  to  he  divided 
between  them  and  their  heirs  ;  and  though  by  the  firft  words 
it  is  given  to  them  and  the  furvivor  of  them,  yet  the  la(t 
words  explain  what  he  intended  by  the  word/urvivor^  and 
that  the  furvivor  fliould  have  an  equal  divifion  with  the 
heirs  of  him  thatfhould  die  firft}  and  though  the  teft^tol^ 
has  not  aprly  exprefled  himfelf,  yet,  upon  all  the  words 
taken  togetner,  his  meaning  feems  to  be  fo*  That  the 
cafes  in  Sty.  211.  and  2  Ro,  90.,  differ' from  this  cafe,  as 
the  C.  J.  laid,  for  there  the  inheritance  is  fixed  and  fettled 
in  the  furvivor,  which  (hews  plainly  his  intent  that* they  . 
fhould  be  joint-tenants:  But  here  the  inheritance  is  ap- 
pointed to  be  equally  divided  betwixt  them  and  their  heirs^  and 
nere  the  words  equally  to  be  divided^  do  immediately  follow 
the  word  y//rv2V0r,  which  Qiews  he  intended  a  divifion  id 
cafe  of  furvivorftiip ;  but  in  the  other  cafe  it  is  otherwife  : 
The  cafes  upon  which  they  grounded  themfelves  were^ 
3  Cro,  443.  2  And,  17.  Sty,  434.  Powell^  J.  contra j  That 
the  expofition  of  a  will  may  be  enlarged  to  fo  great  an  un- 
certainty, tliat  it  is  fit  to  put  a  ftop  to  it,  and  thlt  it  is 
the  words  of  the  will  only  that  are  to  explain  the  teftator^ 
ixHent.  That  the  word  furvivor  makes  a  joint-tenancy  by 
cxprefs  words  •,  but  the  words  equally^  or  equally  to  be  divm^ 
edy  were  taken  at  firft  only  to  import  a  future  divifion  tft' 
be  made,  but  afterwards  it  was  agreed,  that  thefe  wtms 
alfo  made  a  tenancy  in  common :  but  this  was  only  an  ex- 
pofition coUefled  out  of  the  words  where  there  was'no^ 
joint-tenancy  given  by  exprefs  words.  No  conftrudion  of 
an  intent  iliall  be  received  againft  fuch  exprefs  words,  for 
this  would  be  to  confound  the  text :  And  he  relied  upon 
the  cafe  in  2  Ro,  90.  Sty,  211.,  and  concluded  for  the  de- 
fendant^ that  the  two  fons  were  joint-tenants  \  but  b^  the 

opinion 


opinion  of  the  three  other  judices  it  was  adjudged  that  they 
were  tenants  in  common  [a).    Judgment /^r^  quer.  .(^) 

(a)  2?.  I  Ld.  Rajm.  721.1  Atk,  493,  a  will.     Vide  3  ^/ir.  1 83 1 .  zBr.  Ch, 

49A.  that  the  words  e^uatlj  to  be  di-  233.  1  Atk,  y^y  2  JVms.  28c. 
njiied  hetnneeu  tbem^  Prec.  in  Cb,  491.         {h)    A  devi(e  to  B,  and  C.  and  thf 

atax  tfualtf  amongfi  tbem,  Co-zvp^  6^7.  furvivor  of   them,  and    their   heirs, 

chat  eqaaUj^    I  Fez,  165.  that  to  he  equally  to  be  divided  between  them. 

equally  diwded  amongft  them^  and  the  creates  a  joint-tenancy  for  life,  with 

/itrvi'vor  of  them,  and  their  heirs  for  fcvera!   inheritances.  Barker  v.  Giiess 

ever,  make  a  tenancy  in  common  in  2  IVms.  280.  3  Bro»  P.  C.  297. 

> 

6.     Reeve  verfus  Long* 

[Pafch.  6W.  1-M.  B.R.] 

IJ*  R  R  O  R  of  a  judgment  in  C.  i?.in  eje£lment»  where-  Cwth.  309,5.0. 
•"   in  a  fpecial  verdifl:  was  found,  and  the  cafe  was,  John  ^  }j^.^8^j. 
Long  being  feifed  in  fee  devifed  the  lands  to  his  nephew  s.c.  skin.  430. 
Henry  Long  for  life,  remainder  to  the  firft  fon  in  taij  male,  Comb.  252. 
and  fo  on  to  the  fecond,  third,  iffc.     And  for  default  of  ^^^fiz^luJ 
fach  iflue,  remainder  to  his  nephew  Richard  Long,  leflbr 
of  the  plaintiflF,  for  life,  remainder  to  the  firft  fon  in  tail,        [  228  ] 
andfo  on  to  the  fecond,  third,  i^c,  with  divers  remainders  Pbwd.  33.  a. 
orer.     The  devifor  died,  Henry  married,  and  died  with- 
out iflue,  leaving  his  wife  enfeint  with  a  fon ;  Richard 
entered  as  in  his  remainder,  and  afterwards  the  pofthumous 
fon  (the  defendant)  was  bom,  and  his  guardian  entered 
upon^the  leflbr;  whereupon  he  brought  this  eje£tment; 
*  and  judgment  was  given  for  the  plaintifF  in  C.  B.  by  the 
whole  Court :  And  now  that  judgment  was  alHrmed  by 
this  Court;  and  refolvcd,  ift.  That  the  remainder  to  the 
firft  fon  of  A,  is  a  contingent  remainder,  and  muft  take 
eStSt  during  the  particular  cftate  of  ^.,  or  eo  inftdnte  that  Contingent  re- 
it  determines;  that  by  confequence  this  remainder  to  the  "ft'duH^"thc 
fon  became  void  by  the  death  of  the  tenant  for  life  before  pirticuiar  ciUtc, 
A.  had  a  firft  fon.     adly.  That  this  was  fuch  a  default  of  "jj/^^j^^j^'^^f 
ifliie,  or  a  dying  without  ifTue,  that  inftantly  the  remain-  „j;nes.  Foiiex. 
dcr  limited  over  to  B,  vcfted  in  him,  and  he  became  feifed  199.    i  iftft- 
in  pofleflion;  and  this  cannot  be  defeated  nor  the  cftate  *^^'  ^^^y^'i. 
fetched  back  again,  though  A.  has  a  fon  bom  afterwards.     ,  co.  66.  %  jo*. 
But  noti  :  This  judgment  was  afterwards  rcverfed  in  the  n  f.  1  Lev.  ir. 
Houfe  of  Lords  againft  the  opinion  of  all  the  judges,  who  \^^^^^i^^.^ 
were  much  diflfatisfied  with  the  reverfal,  and  blamed  the  i  sid.  47.  Ray. 
judge  who  tried  the  caufe  for  fufferiug  a  fpecial  verdift  to  '62.  »Sauad. 
be  found.     Vide  flat.  lo  K'  11  /T.  3.  c.  16.     But  qustre,  3^°;  ^X?^  5,, 
whether  that  extends  to  a  devife  ?  for  the  words  are,  where  loi .    i  Sauad. 
an  eftate  is   by  any   marriage  or  other  fettletnent    limited j  '36. 

{c)  I  do  not  find  that  there  has  been    tute  is  applicable  to  wills;  but  in  Roe 
any  abfolate  decifion  whether  this  Ra-    v.  ^artlty,  1  T.  R.  634.  the  Court 

feems 


aaS  SDettife. 

leemi  to  take  it  for  granted  tbat  it  is.  aothority  or  propriety  of  tjmr  dMor^ 

Mr.  Bmltr,  in  a  note  to  C9,  Lit.  pa.  nunadon.    Befidet,  (he  obfenrcs»)  the 

298.  fays,  «  There  is  a  tradition  that*  words  of  the  aft  may  be  ooidbaed,' 

as  the  cafe  of  Reevi  and  Lwg  arofe  without  moch  violence*  to  conprize 

upon  a  will»  the  Lords  confidered  the  fettlements  of  eftates  made  hj  wu!*  as 

law  to  be  fettled  by  their  determina-  well  as  fettlemenu  of  eftates  made  hj 

tion  in  that  cafe*  and  were  unwilling  deed.'*    In  Stili.  N*  P.  pa.  105.  it  ia 

to  make  any  exfnfs  metaiom  of  limita-  alio  faid  that  thefe  ia  nio  gr^Hind  Soi 

tions  or  devifes  made  in  'wills^  left  it  the  diftinftioiu 
ihoald  appear  to  call  in  que(tion  the 


7.     South  verfus  Alleine. 

[Trin.  7  W.&M.  B.R.] 

5  Mod.  63,  9S,  1  N  ejeBtmnt  upon  a  fpecial  verdi£fc  the  cafe  wai^  that 
101.  Dwifeof   1  J.  s.  being  fcifcd  of  lands  in  fee,  29  Car.  a.  derified 

^fi^fo  A?  to  ^1^  ^^^  ^^^^  ^"^  P^ofi^  ^^  ^^^  ^^^«  ^  ^'^  ^^^^  ^^>fe 
be  paid  by  tbe     of  William  Bircb^  during  her  natural  life^  to  be  paid  bv  his 

V^^^^l*  l*  *  executors  into  her  own  handst  without  the  intermeddling 
il^d.  toA  Id.  of  her  hulband ;  and  after  her  dcccafc,  he  deviled  them 
SCO.  p.  8.  s.  c.  unto  and  amongil  J.  jS.,  M.  jS.,  and  R.B.^  &c.  The  qiie£« 
Comb.  375-  E^  tion  was.  Whether  by  this  devifc  S.  B.  had  the  Uods 
^ft 679^'  3^8^.  themfeWes  ?  And  Mr.  Nn-tbej  argued  (he  had  ^  for  bj  tlM 
Par.  Ca.  458.  words,  rents  and  proJUs^  the  land  itfelf  would  pfs^  which 
*  ^  ^hi.*ci'  *^  Court  granted  j  then  the  qucftion  was,  Whether  thefe 
7S«^*T.R.44.  hft  wordsi  to  bi  taid  bj  his  txtcutors^  ftc*,  did  not  alter 
z Vex.  13), 1 54.  and  reftrain  the  nrft  words?  And  he  argued,  thejr  did 
ir^^ELi'J^:  ~^»  for  which  he  cited  Til.  73.  CarptnUr  and  OMmt^ 
Co.ui  ^Tb.  3  Civ*  674,  724.  Pigott  vcriiis  Garmjb^  i  Cro.  368« 
Cm.  Jac  i(H.  Spirt  verfus  Bence^  2  Leon.  221.  pi.  2o8.,  and  3  Leon.  78. 
«3slV  87^  But  ^/fo//,  C.  J.  I  am  not  fatisficd  with  it:  And  he 
753!  pi!  1040.  feemed  ftrongly  to  incline  that  the  executors  were  truftee» 
3  Lcoa.  9.  AIL  for  the  wife ;  but  the  defendant  had  judgment  by  tbe  opim 
^^'  nion  oiRckelkj  and  Eyre  againft  ifo//,  C.  J. 

[229]  8«  Scatterwood  verfus  Edge  [a). 

[Trin.  9  Will.  3.  C.  B.  Rot.  1424.] 

Dffvlfcifttliefirft  I  N  ejeBment  a  fpecial  verdi£l  was  found,  tine.  RAtrt 
£ffi^  DoiiMit  ^'  devifed  to  truftees  for  eleven  years,  and  then  to 

tiM  Mt)  it       ^6  firft  fon  of  A.  and  the  heirs  males  of  nis  body,  and  fo  on 
^d.  H  A^     to  the  fccond,  third,  ffc.  fons  in  tail  male,  trmded  they 
^jHb'f  TTg'  ^^fi^^fi^fi^Utaheon  them  mjfurname;  and  in  cafe  thef 
'  or  their  heirs  refufe  to  take  myfumame^  or  die  tuithout  ijfue^ 
then  I  devife  my  land  to  tbejtrjlfin  ofZ.  in  tail  male^ provided 

{a)  IA.  Chancellor  ThMrlow.  j  Brw.    ported^  chat  it  was  noc  Terjr  eafjr  to 
Ch.  398,  (aid.  This  cafe  was  fo  ill  re^    difcorer  what  pointt  were  detirauBed. 

ir 


ie  tdk  mj  fumame:  and  if  he  refufe^  6r  iie  vnthout  iffue, 
then  to  the  right  heirs  of  the  devifor.     A,  had  ho  fon  at  the 
timeofthedevife,  and  died  without  ifliie;  and  B,  had  a 
fon  who  was  living  at  the  time  of  the  devife,  who  took  the 
furname  of  the  devifor.     The  whole  Court  agreed,  ift. 
That  the  devife  to  the  firft  fon  of  A.  was  not  a  contingent 
remainder,  but  by  way  of  executory  devife,.  becaufe  the 
precedent  eftate  is  for  years,  which  cannot  fupport  a  re- 
mainder ;  for  a  contingent  remainder  can  never  depend  on 
a  term  of  years,,  becaufe  of  the  abeyance  of  the  freehold  {a)  \  Cro.  Ju.  591. 
nor  can  it  be  limited  after  a  fee,  becaufe  after  fuch  a  dif-  Co.  Lit.  18.  ■• 
pofal  nothing  remains  in  the  owner  to  limit  (^).     Et  per 
Pcvjelli  A  devife  to  the  firft  fon  of  A.  having  none  at  that 
time,  is  void  (c)  becaufe  it  is  by  way  of  a  prefent  devife,  and 
the  devife^  is  not  in  effii  but  a  devife  to  the  firft  fon  of  A.  vide  Goodright 
when  he  fliall  have  one,  is  goo<l,  for  that  is  only  a  future  3ime  »»?/ 
devife,  and  no  inconvenience,  for  the  iniieritance  defcends 
in  the  mean  time.     2dly,  "Fhey  held  that  an  executory 
cftate,  to  rife  within  the  compafs  of  a  reafonable  time,  is 
good  ;  that  20,  nay  30  years,  has  been  thought  a  reafon- 
able time.    So  is  the  compafs  of  a  life  or  lives ;  for  let  the  witMn  wh«t 
lives  be  n  .'ver  fo  many,  there  muft  be  a  furvivor,  and  fo  it  ^"y  e*(U*e*!^ght 
is  but  the  length  of  that  life  ;  [for  Twfden  ufed  to  fay,  the  to  arife.  Carter 
candles  were  all  lighted  at  once,]  but  they  were  not  for  53«    »  ^^^ 
going  one  ftep  farther,  becaufe  thefe.  limitations  make  ^amiiS. 
cftates  unalienable,  every  executory  devife  being  a  perpe- 
tuity as  far  as  it  goes,  that  is  to  fay,  an  eft  ate  unalienable, 
^ough  all  mankind  join  in  the  conveyance      And  as  to 
the  principal  cafe,  Siencotu,  J.  held  the  devife  to  the  firft 
fon  of  A.  to  be  future ;  for  he  fuppofed  the  teftator  knew 
wf.  had  no  fon,  and  that  the  rather,  becaufe  he  does  not 
name  him.    Powell,  J.  There  are  three  forts  of  executory  Three  kmdi  of 
eftates,  one  where  the  devifor  parts  with  his  whole  fee-  "n^M^'p^ 
iimple,  but  upon  fome  contingency  qualifies  that  difpofi-  34,35.   «Cro. 
tion,  and  limits  another  fee  upon  that  contingency,  which  591'    '  '^o"* 
.  is  altogether  new  in  law,  as  appears  by  i  Inff.  18.     A  fee  \^l' ^^,'  ^'^" 
cannot  be  limited  upon  a  fee  {d)*     Vide  i  Ro.  825,  826.  i  roU.  Abr. 
I  Cro.  Pells  and  Brown.  Thefecond  fort  is,  where  he  gives  a  6ix.  pi.  5. 
future  eftate  to  arife  upon  a  contingency,  and  does  not  '^**®'  ^'^"''  ** 
part  with  the  fee  at  prefent,  but  retains  it ;  thefe  are  not         [  2^0  J 
agaipft  law  \  for  by  common  law  one  might  devife  that  his 
executor  (hould  fell  his  land,  and  in  fuch  cafe  the  vendee 
is  in  by  the  will,  and  the  fee  de&ends  to  the  heir  in  the 
mean  time :  For  this  fort  vide  2  Leon.  1 1.  3  Leon,  64.  Cro^  3  Leon.  64,70* 
£7.833.  ^^'  ^44-    ^  ^^  793'   R^y^'  ^2.     A  third  fort 

(n)  Fide  ace.  1  Atk.  422.  1  Ifllf.  225.    4  Bur,  aij;.    3  ^*  ^' 

{b)  Vidi  ace,  Fearne's  Contingent  Re*  86. 
maimders,  ad  edit.  pa.  206.  (//)  Vide  F.  C.  R.  292. 

(c)  Fidi  Ca.  Temp.  Taih.  145,  1 50. 

Vot.  I.  U  of 


3J0  2Deiure« 

of  executory  derifes  Is  of  terms,  which  are  well  fettled  in 
%  Roll.  Rep.  MattL  Mannifig*s  cafe :  It  is  dangerous  to  extetid  the 
r4*  1 37*  '  boundary  of  thefe  executory  devifes,  which  at  prcfent  is  a 
Moor  177.  pi.  life  or  lives.  A  devife  to  an  infant  in  ventre  fa  mere,  by 
312, 228»  pi.  the  better  opinions,  though  various,  is  not  good.  Fide  1 1 
•iiantin  vcntic   ^-  ^-  13"    -Bre7.  Devi/e  32.     I  Ro.  609,  610.    Dyer^^o^, 

Ci mere,  good,      304,   342.      Mo>    127,    I77,  634.      1  Bulft.  2'}2.       1    Ji^. 

bywayofexe-     Jj^^^  ,jq^  ^^//^^  255.     But  I  am  of  opinion  it  is  good  {a)i 

^iL^\  1*35*       for  he,  taking  notice  that  the  devifee  is  in  ventre^  muft  in- 

sMod;  9.  Dyer  tend  a  future  devife  ;  but  a  devife  to  A.*s  (irft  fon  does  not 

l^^\ti\^^  6     ^"^P^'^^  notice  in  the  devifor  that  A*  has  no  fon :  It  may  as 

1  Keb.  85^'.'  **  well  be  faid  a  devife  to  the  heirs  of  J.  S.,  a  perfon  living) 

I  Roll.  Rep.      is  good,  becaufe  the  teftator  knew  he  was  alive,  and  there- 

'^  fore  meant  a  future  devife  {b)     The  queftion  here  is. 

Whether  the  precedent  term  for  eleven  years  makes  a  dif*  ' 

ference  ?  I  hold  not,  becaufe  it  is  an  original  devife  per 

verba  deprafenti^  and  fo  differs  from  i  Raym,  12.    2  Mad. 

292.     But  had  it  been  to  the  firft  fon  to  be  begotten,  it 

had  been  otherwife.    Laftly,  He  held  that  the  devife  to  the 

firft  fon  of  £.,  who  was  born  and  in  effe  at  the  time,  was 

Derife  to  the  firft  good  *,  and  as  to  the  objection,  that  the  devife  to  the  firft 

vSiu  my  ^^  fon  of  yf.  was  a  condition  precedent,  and  fo  that  failing,  all 

if  not  10  B.,  A.  fails,  (Fide  i  In^.  2 18.)  he  held,  it  was  not  a  precedent 

dieswithootiflue  condition,  but  part  of  the  limitation.     Treby^  C.  J.  If  the 

fertile  reftSu/ of  ^^^'^^  ^^  *^  ^^^  ^^^  ^^  ^'  ^  g^^^>  *^"  *^  ^^^^^  ^°  *^ 
A.%  fon  is  not  a  firft  fon  of  B.  is  not  good ;  but  if  that  to  the  firft  fon  of  A. 
condition  prece-  be  bad,  then  this  to  the  firft  fon  of  -B.  is  good.     Had  the 
J"^*  Mo^r"637.  ^"^^  ^^^  ^^  ^'  ^^^"^  \itioxt,  the  Court,  the  judgment  muft 
pl  877.  I  Roii,  have  been  againft  him,  becaufe  as  a  remainder  it  was  void, 
^g**  *54»         aiid  as  an  executory  devife  it  was  void ;  for  thefe  are  either 
.  275.      pjefgn^  Qy  future :  If  prefent,  the  party  muft  be  m  i^  (sf 
capax  at  the  time,  or  all  is  void  ;  like  a  devife  to  the  right 
heirs  of  J.  S.  who  is  living ;  this  is  a  prefent  devife,  and 
therefore  not  like  the  cafe  of  an  infant  in  ventre /a  mere  ; 
.  Where  future,  they  muft  arife  within  the  compafs  of  a  life  ; 
no  longer  timehas  yet  been  allowed :  And  he  was  not  for  pro- 
longing the  time  in  favour  of  thefe  inconvenient  eftates  (r). 
'2dly,  He  held  the  devife  to  the  firft  fon  of  A.  was  not  a 
precedent  condition,  but  a  precedent  eftate  attended  with 

{a)  At  this  day  it  is  clearly  agreed,  veft  within  twenty-one' years  after  the 

that  a  devife  to  an  infant  in  ventre  fa  period  of  a  life  in  beings  is  good  ;  and 

mere  is  good,  though  he  be  bom  after  this  appears  to  be  the  largeft  period 

the  tefhitor's  death,  and  he  (hall  take  yet  allowed  for  the  vefting  of  fndi 

by  way  of  executory  devife.  <P.  C.i2.  eftates.   F.  C.  R.  321.     Perhaps  the 

429.  Freem.  244,  293.     ;  period  may  be  e^nded  by  the.  dme 

(b)  Vide  4  Bur,  2162.  between  the  death  of  a  parent  and  the 

(r)    The  law  appears  to  be  now  birth  of  a  pofthumons  child.     VM^ 

fett]ed>  that  an  executory  devife  which  Um'g*  Co.  Lit* 
mufl,  in  the  nature  of  the  limitation, 

tbefe 


thcfc  limitations  (a).    Judgment  was  given  for  the  dcfend- 
antj  and  afterwards  affirmed  in  £,  R.  (^) 

{a)  R.  ace.  Jams  v.  Wtftcomb,  1  Eq.  ^  Bro.  393 .  "  Wherever  the  prior  eftate 

Ca.M,2^^.    Free.  Ch,   316.    Gilh.  is  made  to  depend  upon  any  defcribcd 

Eq,  74.     Andrews  v.  FuihofH,  z  Eq.  event,  and  the  fecond  eftate  is  to  arifc 

Ca.  Ah.   294.    Gulli'ver  v.   Wiciett,  upon  the  determination  of  that  event, 

1  IFil/.  IOC.   Awlyn  v.  IFarJ,  1  Fex.  the  firft  is  not  to  be  taken  as  a  condi- 

420.   Statbam  v.  Bell^  Cvwp,  40.  Fo^  tion  precedent,  but  upon  its  failure  the 

nereau  v.  Fonereau,  3  -^/i.  3 1 5.   Brad-  fecond  eftate  muft  take  place." 
ford  ^f.Folijf  and  others,  Doug,  61.    Fide        {h)    As  to  the  general  do^riner  in 

Fearm  360.  (16^,  (400.}    The  prin-  this  cafe,  <uide  Doe  v.  Fonereau,  and 

cipleofthcfecafesis  thusflatedbyLd.  the   Reporter's  Notes,    Doug.    504, 

Chancellor  Tburhw,  in  Doe  v.  Bryant,  (470. } 

9,     Eyres  verfus  Faulkland.  [^3^3 

[Hill.  9  Win.  3.  C.  B.     1  Ld.  Raym.  325.  S.  C] 

TT Poflefled  of  a  term  for  ninety-nine  years  devifed  his  Devifeof t term 
-*^  •  term  to  A.  for  life,  and  fo  on  to  £.  and  five  others  ®^  J"^/^*^ 
fucceflively  for  life ;  all  feven  being  now  dead,  the  quedion  for  ihr^.    J.f^ 
was,  Who  (hould  have  the  refidue  of  the  term?  Et  per  ail  are  dead,  exe- 
Treb^  and  Powell :  Anciently,  if  one  having  a  term  de-  ^",7hiCc*J,|/^^ 
▼ifed  it  to  A.  for  life,  remainder  to\B.,  fuch  remainder  was  f,due.  *^a  Dan!* 
▼Old;  id,  Becaufe  an  eftate  for  life  is  a  greater  eftate }  Ab.  $18.  pi.  5 
and,  adly,  Becaufe  the  term  included  the  whole  intercft,  g,^®5L  f  ^* 
fo  that  when  he  devifed  his  term,  nothing  remained  to  li- 
mit over.    Afterwards  the  law  altered  5  for  a  devife  of  the 
term  to  J3.,  after  the  death  of  A.^  was  held  good  }  and  by  i  sid.  450. 
the  fame  reafon  to  A.  for  life,  remainder  to  B.^  for  it  was  *  ^'<**  '35f  '5t^ 
but  difpoGng  of  the  intcreft  in  the  mean  time  ;  but  a  devife  ^*^*  ^^' 
to  A*  in  tail,  remainder  over,  is  too  remote  \  fo  if  it  be  to 
^•,  and  if  he  die  without  iflue,  remainder  over.     As  to  the 
principal  cafe,  they  held  that  all  the  remainders  were  good  j 
and  that  the  firil  devifee,  and  fo  every  devifee  in  his  turn, 
had  the  whole  term  vefted  in  him ;  during  which  the  next 
man  in  remainder,  and  fo  every  other  after  him,  had  not 
an  adlual  remainder,  but  a  poflibility  of  remainder,  and 
the  executor  of  the  devifor  a  poflibility  of  reverter ;  for 
there  may  be  a  poflibility  of  reverter,  even  where  no  re-  There  nay  bet 
mainder  can  be  limited,  as  in  the  cafe  of  a  gift  to  A.  and  poffibiiity  of  re^ 
his  heirs  while  fuch  a  tree  ftands  :  No  remainder  can  be  J^emtindTl^on  b^ 
limited  over,  and  yet  clearly  the  donor  has  a  poflibility  of  limited,  i  Saik. 
reverter,  though  no  aAual  revcrfion  5  a  fortiori^  there  fliall  567*  576*  590* 
be  a  poflibility  of  reverter,  where  a  remainder  may  be  li-  '  L*"?t4!^Hok 
mited  over ;  for  the  teftator  gave  but  a  limited  eftate,  and  iSj.    Litl  34S. 
what  he  has  not  given  away  muft  remain  in  him ;  and  the 

U  X  wordi 
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words  for  life  can  be  no  more  reje&ed  in  die  laft  liautation 
than  in  the  firft  (tf ). 

{a)  r.Je  Ca.  Temp.  Ld.  TM.  4I-    1  F.  IT.  666.   Fearm^i  Cmt.  Rem.  375. 

lo.     Bertie  ver/us  Falkland. 

[HiU    9  Wil]«  3.  In  Cane,     a  Vernon  340.  S.  C.  Powell  on 
Devifcs^  Z47,  480.  S.  C.  cited.] 

^g^^^^J"  /^ARrhj  will,  dated  the  loth  of  Septanher  1685,  dc- 
srcl^vhe^a  vifcd  to  truftccs  and  their  heirs^  upon  truft  to  take  the 
coodiooo  is  pre-  profits  for  three  years,  and  if  within  the  three  years  there 
ttdeot  to  the  happened  a  marriage  between  the  Lonl  Gi/iMri/and  Mrs. 
eftace,  Chancery  i^'t  who  was  then  ten  vears  of  age,  and  his  heir  at  law^ 
caiinoc  rcFirve  in  then  to  Mrs.  W.  for  life,  remainder  to  her  firft  fon,  &V. 
fl^^^'  And  if  the  marriage  did  not  happen,  then  the  remainder  to 
otherwife'in  cafe  Lord  Falkland  \n  tiiil ;  they  difiered  about  the  termSt  fo  the 
of  forfdnire  IjotA  Guilford  tookanother  lady, and  Mrs  W.  was  married 
E^Tb.  lio.'  p.  ^^  ^-^  ^^^  brought  a  bill  to  have  the  eftate,  as  being  a  per- 
zo.  Cafes  B.  r!  fon  equivalent,  that  is  to  fay,  equal  in  eftate,  family,  and 
iS».  Hat  23c.  perfon  (as  they  urged)  to  the' Lord  •  Guilford:  and  the  lady 
^cf^ABraJplc.  ^^  infant,  and  in  no  fault,  {he  having  done  what  flie 
294.  I  AtiL.  could,  and  therefore  fhe  ought  not  to  forfeit  for  the  fault 
361,  3«i,  500.  of  another,  and  they  produced  evidence  from  papers,  let- 
3  AciJsoV  *^"*  ^"^  fayir.gs  of  the  teftator,to  prove  his  intent  in  this 
^  r  ^  will  was  not  that  it  Oiould  be  in  Lord  Guilford's  power  to 
L  3^  J  make  her  forfeit.  Et per  Cur.  f  Thefe  collateral  papers^ 
br^iriSaffift-  ^^'  ^""^^  ^^  taken  notice  of  to  influence  the  conftruOion 
ance  of  two  of  this  will,  for  that  would  be  to  let  them  in,  and  to  make 
jttaces,vis.Tve-  them  part  of  the  will  itfelf ;  and  by  the  ftatute  of  frauds 
Mcwl^Mer^*  *"**  perjuries,  every  part  of  a  will  mud  be  in  writing:  But 
&c«  can  be  taken  before  that  ftatute,  where  a  vinll  was  in  writing,  nocoUa* 
JT****  **^i^  *°"  ^^^  proofs  by  papers  or  words*  could  be  admitted,  becaufe 
ftruSon  of^°'  *  ^^^^  ^'^^  *  complete  and  confummate  aft  of  itfelf;  that 
ibiii  Poft  %iS'  therefore  they  muft  conftrue  it  by  itfelf.  That  Chancery 
3  Ch.  Rep,  94,  could  not  relieve  in  this  cafe,  though  the  condidon  was 
Dotts.  3u  Bufl!  anfwered  to  what  the  lady  was  capable  of  doing,  for  that 
N.  P.  ft97.  the  condition  was  precedent ;  and  though  Chancery  re- 
lieves non-performance,  it  is  only  upon  a  forfeiture,  for 
s  Le? .  70.  which  equity  can  have  a  valuation  made,  and  give  a  com* 
penfation.  Decreed  for  the  Lord  Falkland^  but  revcrfed 
on  appeal  to  die  Houfc  of  Lords. 
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II.    Badger  verfus  Lloyd. 

(Trin.  9  Will.  3.  fi.  R.  Rotulo  373.  i  Ld.  Raym.  523.  S.  C. 
Comyns  62,  S.  C] 

I  N  ejeSment  a  fpecial  vcrdift  was  found,  wat.  John  Lioyd  -Ante  xt^.    . 
-*    the  elder  conveyed  lands  by  leafc  and  releafe  to  the  ufc  f  sw!  A/  Fir. 
cf  himfelf  for  ninety*nine  years,  if  he  lived  fo  long,  re-  69. 
munder  to  his  fon  joim  for  ninety-nine  years,  if  he  lived 
fo  long,  remainder  to  Elizaktb  the  fon's  wife  for  life,  re- 
mainder to  truftees  to  fupport  contingent  remainders,  re- 
mainder to  the  firft,  fecond,  third,  Isfc.  fons  of  John  the 
fon  in  tail-male,  remainder  to  John  the  father  in  tail,  re- 
mainder to  him  and  his  heirs.     John  the  elder  had  iflue 
the  faid  Jchn^  Thomas^  Paul^  and  Peter^  and  after  makes 
his  will,  whereby,  reciting  this  fettlement,  he  deviCcs  thefe 
Ycry  lands,  after  John  the  fon's  death  without  ifTue-male, 
to  TbomaSf  and  after  the  death  of  Thomas  without  iffue- 
male,  then  to  Paul^  and  if  Paul  die  without  ifluc-malc, 
none  of  his  other  brothers  being  living,  then  to  Peter  and 
Ids  heirs  for  ever.     John  the  elder  died,  and  John  the  fon 
fufiered  a-  common  tecovery  \  and  the  lefTor  of  the  plain- 
dff,  who  claimed  by  the  devife  and  the  recovery  alfo,  was 
the  only  fon  of  Peter^  and  the  defendant  was  a  purchafer  i  Lev*  r  t. 
under  a  fine  from  Thomas.  The  title  depended  upon  thefe  4  Mod  aSa. 
three  points;  ill.  Whether  the  remainder  devifed  to  P^-  '^     ** 
ter  was  contingent  ?  adiy.  Whether  it  was  an  immediate 
eftate  veiled,  or  executory  ?  3dly,  Whether  the  intails 
there  devifed  were  not  vain  and  fruitlefs,  fuch  as  never 
could  take  effe£l,  and  therefore  void  ? 

The  firft  quedion  arofc  from  the  words,  and  none  of  his        [  2  '53  1 
irothers  living :  And  the  Court  held  that  thefe  words  did  Expreffio  eorum 
not  alter  the  cafe,  becaufe  they  fay  nothing  but  what  was  qu«tac»uinrunt 
implied  and  underftood  before :  The  fenfe  had  been  the  "'  '  ^•"^"'* 
fame  if  they  had  been  omitted,  and  then  this  had  been 
like  all  other  limitations  of  remainders ;  and  it  is  plain,  the 
limitation  to  Peter  can  never  take  efi^A  till  all  are  dead. 
To  conftrue  it  otherwifc  would  be  to  deftroy  all  the  ex- 
prefs  eftates  before  devifed.     Vide  i  Cro.  185.    2  Cro. 

415- («) 

The  fecond  qucftion  arofe  from  this  obje£lion,  That 

John  the  father  having  an  cftate-tail  in  remainder,  with  a 

rcverfion  in  fee  expcclant,  this  devife  of  his  cannot  take 

eSc&  till  the  old  eftate-tail  be  fpent :  So  this  devife,  if  ever  Devife  t©  A  B. 

it  take  cflFcft,  is  to  commence  after  a  dying  without  iflue,  *  ftranger,  dyiof 

which  is  a  void  executory  devife :  The  Court  agreed,  that  ^cc Xry  j***^' 

{a)  Fide  Bur.  228.  Fcame  167. 
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oth^]gnfe,  if  B.    if  a  man  feifed  in  fee  does  devife  his  lands  to  A.  and  his 

Su  rV^^ndw     **<^*'*»  ^^  7'  *•  *  ft^ngc'^  die  without  iffuc,  this  is  an  cxc- 

iDtbedevifor.      cutory  devife ;  becaufe  there  is  no  precedent  particular 

cftate :  jiiiter  if  J-  S.  had  been  tenant  in  tail  of  the  lands, 

the  reverfion  to  the  devifor,  as  in  this  cafe ;  for  here  is  an 

immediate  devife  of  a  prefent  reverfion,  and  the  words, 

aficr^  or  from  and  after  ^  are  only  to  denote  when  they  are 

to  take  effe£l  in  pofieflion.     \o  Co.   107.    3  Crv.  323, 

I  &aund.  151.  {a) 

A.  haviog  re-  To  the  third  point,  Holt^  C.  J.  agreed,  that  the  eftates- 

mainder  in  tail     xx\  dcvifcd  to  John^  ThonuUf  and  Paul^  could  never  Uke 

fe,*"  J^vifo  »  "  cffc^  5  becaufe  the  eftatc-tail,  which  was  in  the  devifpr, 

one  fon  in  tail,    muft  defccnd  to  them,  and  would  always  interpofe  and 

feroai  nder  to  the  j^g^p  \^^q]^  x\it  eftate-tail  dcvifcd,  which  oeing  no  larger, 

goodVb^c!ufe  it    ^^^  fpcnd  aquu  pajfibus  with  the  old  intail,  and  therefore 

alters  the  tenure,  it  can  never  have  cfFed ;  upon  which  reafon  he  agreed, 

that  fuch  a  devife  of  a  remainder  would  be  void,  but  he 

held  it  otherwife  of  a  reverfion,  which  is  alfo  in  this  cafe  ^ 

becaufe  there  is  a  feigniory  and  a  tenancy  created  \  for 

tenant  in  tail  mud  hold  of  him  in  reverfion,  and  he  of  the 

fupreme  lord ;  fo  that  this  devife  has  a  real  e£FeA  as  to  the 

tenure,  which  is  altered  hereby;  vide  2  Co.  51.;  and  (b 

there  is  a  found  diverfity. 

N,  The  judgment  of  the  Court  was,  that  it  was  a  remainder  vefted  in  Pettr  ; 
and  this  judgment  was  affirmed,  upon  error,  both  in  the  Exchequer  Chamber 
and  Houfe  ot  Lords.     Judge  BUncowe^z  MS..1  vol.  139.  1  LA.Rajfm.  ^27. 

(tf)  Fide  Ca.  Temf.  Ld.  TM.  26a.  Fearne  327, 

12.   Nottingham  verfus  Jennings. 

[Trin.  12  W.  3.  B.  R.    i  Ld.  Raym.  568.  S.  C.  Comjns  82. 
S;  C.J 

DcYifc  by  farhcr  1  N  ejeBment  a  cafe  was  made  upon  trial,  which  was,  H. 
to  fon  and  hit  ^  had  thr^c  fons,  A.  B.  and  C,  and  devifcd  his  lands  to 
hciii  for  cvrr,       jj^  his  fecond  fon,  after  the  death  of  his  'wife,  to  hold  to  bim  and 

and  for  want  ot,    /_•''•'         ,^  •^/•rii'  t  ». 

.fuch  her*,  then  ois  hetrs  Jor  ever  :  and  for  vant  of  fuch  heirs^  then  to  bu  9Vfm 
to  the  right  heiri  right  heir s.     H,  dicd,  and  B.  entered  and  died  without 

t'lr.i!*'%*  Wiu.'"*  »^"«^*  ^»^^"g  ^^^  «^^^^  ^'^"-  ^'  P^  C'"'-  'J^c  fccon<l  fon 
Hep.  33.  s.  C.  had  only  an  eftatc-tail,  and  the  elded  fhall  take  by  defcentj 

and  not  by  the  will ;  and  fo  the  devife  over  is  void  in  point 
r  2  74.  1  ^^  limitation  ;  for  his  intent  was,  that  the  land  (hould  de- 
Cro.Car.  57, 58.  fccnd  from  himfclf,  and  not  from  his  fon  B.  If  the  devife 
Port  238.  Cio.  over  had  been  to  a  (Iranger,  it  had  been  void,  and  B.  had 
^"li  h'^*6  taken  a  fee  -,  but  here  is  only  an  eftate-tail,  and  the  word 
•70*  '  *  ^'      ^i^^  can  import  nothing  more  than  iffue,  for  B.  could  not 

die  without  heirs,  living  heirs  of  the  father  [h). 

[b)  Vide  3  I/v.  70.  Ca.  Temp.  Ab.  305.  //.  2.  I  Ve%.  89.  Ambler 
Talb,  \.  2  ^'*»/.  370.  Doug.  254.  363.  3  Term  Rep.  488,  491.  5  T.  R. 
Cowp.  234.    3  ^t^.  617.    2  £j.  Ca.    299^     , 
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13.    Cole  verfus  Rawlinfon. 

[Hill.  1  Ann.  B.  R.    z  Li.  Raym.  851.  1702.  S.  C.    Holt 
744-] 

TN  ejeBment  a  fpccial  verdiA  was  found,  viz.  That  BiU  I  give  an  my 

•*    lingjlij  being  fcifcd  in  fee  of  the  Bell-tavem,  made  a  ^Jf  jlndfi^'ieft 

iettlement  to  the  ufc  of  himfelf  for  life,  remainder  to  his  in,  ice  ana 

wife  for  life,  remainder  to  his  fon  in  tail,  remainder  to  his  ^'^^^  ^'^^  *w>«fe 

wife  in  fee  j  or  to  the  like  efiefl:.    The  hufband  died  5  and  "Jlt  f«lli^* 

the  wife  beine  fo  feifed  of  the  faid  Bell-tavern,  and  pofTeiled  houfe^ 

of  other  leafenold  eftates,  made  her  will,  and  thereby  de- 

vifed  in  this  manner,  Igivt,  rat'rfy^  and  confirm  all  my  ejlate^ 

right ,  tiiltf  and  interejly  njuhich  Inow  have^  and  all  the  terni 

and  terms  of  years  vjhicb  I  now.  have  or  may  have  in  my  power 

to  difpofe  of  after  my  deaths  in  whatever  I  hold  by  leafe  from 

Sir  John  Freeman,  and  alfo  the  houfe  callid  the  BelUtavem^ 

to  John  Billingfley.     This  John  Billingjley  was  the  fon  and 

heir  of  him  that  made  the  fettlement,  and  alfo  had  the  re 

mainder  in  tail  in  the  Bell-tavern,  but  was  not  the  heir  of 

the  wife :  The  queflion  was.  What  edate  the  faid  John 

Billingjley  took  in  the  Bell-tavem  by  this  devife  i  Powell^ 

PowySi  and  Gould,  Judices,  held,  that  he  took  an  edate 

in  fee ;  ift,  Becaufe  it  is  but  one  fentence  coupled  by  the 

words  and  alfo,  and  governed  by  one  verb,  whereby  the 

prepofition  in  is  carried  unto  the  Bell-tavern,  fo  that  it  is  a 

devife  of  all  her  edate  and  intered  in  her  leafehold  edate, 

and  alfo  in  the  Bell-tavern.    Fide  Dy.  19.    2  Saund.  165. 

And  the  words  ought  to  have  this  condrudion  fmce  they 

are  capable  of  it,  becaufe  this  was  certainly  the  intent  of 

the  tedator,  who  could  not  defign  fo  vain  and  ufelefs  an 

edate  to  the  devifee,  as  an  edate  for  life  after  an  edate- 

tail ;  and  for  this  purpofe  was  urged  the  cafe  in  Moor  873.   1  Atk.47f. 

Hob.  3.  Mo.  52.   I  Ro,  844.  •  2dly,  Becaufe  the  words  of 

the  will  are  rather  a  deicription  of  the  tedator's  edate  than 

of  his  lands  5  and  the  prepofition  infubintelligitur,  and  put 

it  into  Latin,  and  it  is  ac  etiam  domo  vocat,  k^c.     And  fup- 

pofe  a  tranfpofition  of  the  words,  which  is  allowable  to 

ierve  the  intent  of  a  will,  and  then  the  matter  is  plain,  for 

then  it  is  I  give  my  term  of  years  atidall  the  eft  ate,  right  and 

title  I  have  in  my  term,  and  alfo  in  the  Bell-tavern  {a)  ;  and 

Powys  faid,  it  was  an  honed  condru£lion,  and  brought 

back  the  fee  of  the  reverfion  to  the  right  heir  of  the  huf-     ^  f  2^^  C  1 

band,  who  created  the  reverfion.     Holt,  C.  J.  contra.  For    p^  g^^  \^^  ^ 

the  intent  of  a  *  tedator  will  not  do,  unlefs  there  be  fuffi-   intent  of  tcftator 

cicnt  words  in  the  will  to  manifed  that  intent;  neither  is  tobcroiicaed 

from  toe  wvrdt 

(a)  FidtzBur.iiO, 

u  4  ills 
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7Ca.  <)•  1  Sid. 
151.  Perk  693. 
3  Bulft.  •  19. 
Ruley    What 
W9rd«  five  ocif 
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t»4  what  a  fee 
vithoot  heirs. 
Verrt.  3S4- 
I  Ro.  Rep.  149^ 
Co.  Ut.  9.  b. 
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hU  intent  to  be  eoDeded  ffom  the  drcmnftuwei  of  his 
eftate  and  other  n^atters  collateral  and  foreign  to  the  will, 
but  from  the  words  and  tenor  of  die  wiU  Itfelf :  And  if  we 
ojice  traTel  into  the  aflfairs  of  the  teftator  and  kare  die  will, 
we  (hall  not  know  the  mind  of  the  teftator  by  Uswofdsy 
but  bj  his  circumftances  ;  fo  that  if  you  go  to  a  lawyer  he 
(hall  not  know  how  to  expound  it.  Upon  the  will  it  is 
fo,  but  with  the  matter  found  in  a  fpecial  verdid  it  is 
otherwife ;  and  what  if  more  accidental  circumftances  be 
dtfcovered,  and  be  made  the  matter  of  another  TerdiA  ? 
Men's  rights  will  be  very  precarious  upon  fuch  conftruc* 
tion.  And  as  for  the  honefty  of  the  conftru^Hon,  What 
if  the  woman  paid  a  good  portion,  and  was  a  purchaler  of 
this  rererfion,  is  it  not  as  honeft  then  to  conftrue  it  in  fa* 
▼our  of  her  heir, .  as  to  expound  it  in  favour  of  the  right 
heir  of  the  hu{band  ?  But  we  muft  not  depart  from  the 
will  to  find  the  meaning  of  it  in  things  o^t  of  it.  It  is 
then  a  certain  rule,  that  to  devife  lands  to  H^  withoat 
ffirther  words,  will  pals  but  an  eftate  for  life,  unlefs  there 
be  other  words  to  (new  his  intent,  as  fir  ever ;  or  unlefs 
be  devife  for  fome  fpecial  purpofe  which  cannot  be  accom^ 
pliftied  without  a  larger  eftate  :  And  as  this  is  a  fure  rule9 
fo  it  holds  good  as  well  where  the  devife  is  of  a  reverfion, 
as  where  it  is  of  lands  in  pofleffion,  unle(s  he  devife  it  as 
a  reverfion,  or  take  notice  of  a  particular  eftate ;  for  then 
his  intent  may  appear  upon  the  face  of  the  will  itfelf:  But 
if  the  words  be  general,  and  without  regard  to  the  nature 
of  the  thing,  it  is  otherwife  \  for  it  (hall  not  be  conftrued 
from  the  nature  of  the  thing,  which  is  extrinfical,  but 
from  the  words  of  the  will.  Aflc  a  lawyer  what  pafles^  he 
fays  an  eftate  for  life^  for  he  knew  not  that  ft  was  a  rever- 
fion ;  and  chough  it  be  a  fruitlefs  ^ftate  and  will  fignify 
nothing,  yet  that  does  not  appear  till  it  be  found,  ana. 
therefore  when  found  it  is  not  to  be  regarded.  The  cafe 
in  M9.  and  Hob.  difiers,  for  there  the  teftator  takes  aodce 
of  a  precedent  term,  and  the  words  are,  his  lands  cfinbe^ 
rilance^  fo  that  the  fpecial  intent  of  the  teftator  is  apparent 
from  the  words  of  the  will.  If  I  give  Black-acre  to  A.  and 
his  heirs,  and  alfo  White*acre,  the  fee-Gmple  of  White- 
acre  (hall  pafs,  as  well  as  the  fee  of  B!ack-acre ;  becaufe 
it  follows  the  limitation,  and  comprifes  it  by  the  words^ 
and  alfo ;  but  if  I  give  all  my  right,  title,  and  intereft  in 
my  ierm^  and  alfo  my  houfe  called  the  Bell,  in  the  gram- 
matical conftruQion  it  is  no  more  than,  and  alfo  I  give  nvf 
hife  cQlUd  the  Bell :  for  the  fubjcil  matter  ^&*/  rights  tith^ 
and  inter ^  is  the  term,  and  the  prepofition  in  terminates 
and  rcfts  there.  So  is  the  cafe  at  bar ;  but  fay  they,  turn 
it  into  Latin,  and  then  it  is,  I  give  juSf  iitulum^  Is^Jlatum 
in  Unpino  nc  ctiam  dofno  vacaf,  the  Bell-tavern.  I  anfwer^ 
the  prepofition  i^  may  be  neceflarily  underftood  in  fMi^f 
'  but 


but  not  in  BmMh^  and  the  conjunflion  U  not  fo  far  a  co- 
pulative as  to  take  in  the  prepofition  m,  thoueh  it  takes  in 
the  verb.     My  brother  Povotll  would  tranfpofe  the  words,  2^^^^%    &^ 
fo  it  (ball  be  all  the  rights  title,  and  Intereft  in  the  Bell- tavern^  ^ 

end  alfo  all  tbi  term  I  have  and  hold  of  Sir  John  Freeman, 
But  I  do  not  know  how  we  can  tranfpofe  words  that  are  y\4e%Vt^.vj$. 
good  fenfc.    If  the  will  was  nonfenfe,  then  we  may  tranf-  I^oag.  759. 
pofc  to  make  it  bear  a  meaning  5  but  to  difplacc  the  words  SaTlre^gblid^ 
of  the  will  when  they  are  intelligible,  is  to  alter  the  will  fenfe,  ar«  not  ta 
and  the  fenfe  of  it.    For  thefe  reafons,  and  alfo  becaufe  be  uranipafed. 
the  heir-at-law  was  to  be  favoured,  he  concluded  for  the 
plaintiff.     He  cited  3  Cro.  330.  IM.  2.    I  Cro.  Wilkinfm 
Vcrfus  Merrilan  [a). 

(tf)  The  judgment  given  in  this  evidence  or  averment  be  put  upon  a 

cafe,  according  to  the  opinion  of  the  will  which   does  not  prtmoufly  ftand 

paifDe  judges,   was  affirmed  in  the  there;   but  that  any  light  may  be 

Houfe  of  Lords.   1  Bro  Ca.  Pari,  io8.  thrown   upon  what  ftands   there  by 

yide  I  yex*  232.  Rip.T.  TalS.  202.  averments  of  all  diftindt  fads  that/W 

£rO'  Ca,  C^   472.  2  JtA,  450*     Fide  well  with,  and  have  their  exiftence  in^ 

alfo  PoweU  on  Devifes,  520  •  where  it  dependent  of  the  effed  or  non-effed  of 

U  laid  down  that  nothing  can  by  parol  the  words  of  the  will.  Vi,  j^T.R.6ou 


14.    Popham  contra  Banfield. 

[ffill.  .2  Ann.  In  Cane,  i  Wms.  54.  2  Vcm.  450,  546.  called 
Bamfield  1;.  Popham.] 

TNEVISE  to  A.  for  life,  remainder  to  the  firft  fon  of  Whercaptrfi- 
'■-'  A.  in  tail-male,  and  fo  on  to  the  loth  fon  in  tail-male,  ^^^^J^^^l 
and  if  the  faid  A,  die  without  ifiue-male  of  his  body,  the  contrny  intent 
remainder  over.     Alfo  by  a  codicil  annexed  he  recited,  ».not  to  be  im* 

'whereas  he  had  given  aneftate-tail  to  A*  (sfc.  And  it  was  ^^J^l^j^ 
obje£ied,  that  by  the  codicil  the  intent  of  the  devifor  ap-  An'esie.  Mod. 
peared,  and  that  by  the  will  A.  had  an  eftate-tail ;  for  he  Cafet,  &e.  a6o. 
might  have  poflhunnous  children,  and  more  than  ten  fons  :  |  c\*£q*.  Ab?* 
Sednon  allocatur;  for  where  a  particular  eftate  is  exprefsly  108.  p.  i. 
devifed,  we  will  not,  by  any  fubfequent  claufe,  colle£b  a  » v«™  79f  167, 
contrary  intent  inconfiftent  with  the  firft  by  implication :  ^J**  ^^^  ^JJL 
and  therefore  they  conArued  dying  without  iflue-male,  a  16, 17.  3  Ler, 
dying  without  fuch  ijfue-male.     And  they  faid  there  was  a  414.    Sklnn. 

'xhighty  difference  between  a  devife  to  A,j  and  if  he  die  J  vcnc!»i9, 
without  ifliie,  then  to  J?.,  and  a  devife  to  A.  for  life,  and  130.  Moor  682. 
if  he  die  without  iflue,  then  to  B.    Adjudged,  per  Wright  P-  959-    Hob. 
Lord  Keeper,  Holt  C.  J.,  and  Trevor  C.  J.  \b)  IbiW. »7i. 

{b)  By  the  report  of  this  cafe  in  dates  the  devife  only  to  be  to  the  fons 
Wms.,  and  alfo  by  the  cafe  of  Jllan/en  fo  far  as  the  tenth :  for  it  was  a  de- 
v.  Clitherow,  1  Fez.  24.1  it  appears  vife  to  all  the  (bns  fucceifively  ;  and  in 
that  this  report  u  incorreft,  where  it    Langfej^  v.  Baldwin,  1  Ep  Ca  Ah.  185. 

which 


a^^t  S)eWfe. 

wluch is  ftated more correaiy  by Lofd  zBmr.i^yo.  D9er^J^fyth\T.Jt,tz. 

Hardwicki,  in  the  befbre»mentioncd  tU^  v.  Ear!  of  Ctwrnify,  3  T.  R.  85. 

cafe  of  AUamfon  v.  Ciiiiir§w,  where  From  all  which  caies  it  (com  that  no 

the  devife  was  to  the  ^uher  for  Ufe»  general  mle  is  laid  down  in  dw  con* 

reminder  to  the  firft,  andiboa  to  the  ftmdion  of  words  of  dus  load;  but 

Jlxilf  (on ;  and  if  the  father  died  with-  that  Courts^  both  of  law  and  cqintj^ 

oat  iflue»  then  over ;  it  was  held  the  confider  the  raifing  eftates  bv  impU« 

fitther  took  an  eftate-tail  by  implica«  cation  as  depending  npon  fncn  impli* 

tioo.  FiJe  R^injom  v.  Rohinfin,  i  Bmr.  cation  being  necefiary  to  eCeduite  ^ 

44.  (m  which  die  cafes  apon  the  fob^  general  manifeft  intendoo  of  the  tef* 

jea  are  colleaed).  AUiu^  v.  CUtbi.  taior.    rtdt  1  Bf.  Cb.  519.   3  Br9^ 

row,  above-mentioned.    LetbaUiir  t.  P.  C.  528. 
Traty,  3  Atk.  784.   Evams  jr.  JJH^^ 

15.   Countefs  of  Bridgwater  "iKrfus  The  Duke 
of  Bolton. 

[HiU.  2  Ann.  B.  R.] 


The 

my 


*he  wQcvJt,  AH    A  Special  verdi£t  was  found  upon  a  feigned  ifliie»  dired- 
wUi^^rboJh*  ^  ^^^  ^^  Chancery,  to  try  whether  the  late  Duke  oif 

the  thing  and  all  Bolton  did  by  His  wiU  devifc  certain  fee-farm  rents  to  John 
the  tcftator't  in-  Earl  of  Bridgwater  in  fee.    The  devifc  was  in  thefc  words, 

255.  3D.  175.'  B.,  my foft'tn-lawy  5000l.  and  all  my  mines:  all  ivhich  I 

p.  i».  S.  C.       gi^ff  iQ  my /aid fon^in^law^  his  executors  and  ajftgns^  together 

Efl  Ab.  "irr.      ^''*  ^'^  my  plate  and  jewels^  and  all  other  my  eftate  real  and 

p.  17,    3  Salk.    pcrfonal,  not  otherwife  difpofed  of  by  this  my  mll^  for  to  he 

315.   Hole  28 z«  gl>oen  by  him  to  his  children  as  he fball  think  convenient^  Ifolely 

o68.      *^^°*'      ^^fift^f'S  *o  *  his  honour  and  difcretion^  that  he  will  ^ve  them 

#  r  1   fuch  provifion  as  will  be  necejfary.     And  another  claufe  was,. 

L  237  J     Whereas  I  have  contraHed for  the  fale  of  my  fee-farm  rents ^ 

my  will  is^  that  if  my  debts  fball  not  befatufied  out  of  my  other 

eftate^  my  executors  (whereof  the  carl  was  KOit) fball  and  may 

fell  fome  part  or  all  of  them  for  payment  of  them  ^  notwithftand^ 

Cro.  Car.  447.     ing  the  rents  are  net  dev'tfed  by  this  my  lajl  will.     And  tbe 

Styles  193.         queftion  was.  Whether  his  fee-farm  rents  (hould  pafs  to 

1  Sa^n/Vco.      the  Earl,  of  B.^  and  for  what  tftate  ?  Et  per  Holt,  C.  J., 

2  Saund.  411.     who  delivered  the  refolution  of  the  Court,  The  rents  pafs 

3  Y  °^'  ^  g         by  thefc  words  («),  all  my  real  and perfonal ejlate^  for  the  word 

era.  5  4.  ^^^^  .^  genus  generalifflmum^  and  includes  all  things  real 
and  perfonal,  and  the  fee  of  the  rents  pafTes  at  lead  the 
whole  eflate  of  the  devifor;  for  alibis  eftate  is  a  defcription 
Carter  and  TTor-  of  his  fce.  in  pleading  a  fee-fimple  you  fay  no  more  than 
ncr,  4Mod.  89.  fefltus  in  dcmlnico  fuo  ut  defeodo  ;  and  in  formedon  or  other 
action,  if  a  fee-fimple  be  alleged,  you  fay  cujusflatum  the 
demandant  has  now.  In  a  will  the  teilator  is  not  tied,  up 
to  form }  it  is  enough  that  he  cxprciTcs  and  fignifics  hia 

(fl)  R.  ace.  2  Mod^  Ca.  78.     . 

meaning 


Dtftire; 


meanmg  by  any  words.    Before  the  (latute  H.  8.  If  one 

kad  devifed  his  land  by  virtue  of  a  cuftom,  the  common 

law  accepted  his  intent  without  requiring  particular  words  Moor  873. 

of  limitation,  as  m  cafes  of  conveyances  at  common  law  ;  Godb.  207. 

and  as  k  was  fo  in  devifes  before  the  ftatute,  there  is  the  "^;  g*  c*.^**^ 

fame  leafon  why  it  fliould  be  fo  in  devifes  fince  the  ftatute: 

And  he  held,  that  dcvifing  all  his  edate,  and  all  hiseilate 

111  iuch  a  houfe,  was  the  fame,  and  that  all  his  eftate  in 

the  thing  pafled  in  either  cafe.     Hob,  177.  Moori^^o^  88o. 

2  VtnU  2B5.  MUu  28.  {a) 


(4)  The  word  tfiaUt  in  its  natural 
import,  will  carry  a  fcc-finiplc,  unlefs 
*hcrc  be  other  wordi  10  reftrain  or  con- 
troal  it,  HoUfaft  v.  Mariut,  i  T,  R. 
41 1.  Da  V.  tyoodbottfe,  4  T.  R,  89 
Rii/aut  y.  Payne 9  I  Vex.  10.  3  Aik, 
486.  Sailis  V.  Gale^  z  Vez,  4S.  Tan- 
ner V.  i^ifai  3  Wmi.  294.  Temp.  Talb. 
284.  Barry  v.  Etig^uertht  i  P,  tFrns, 
^24.  Ibbetfm  v.  Bechwitb,  Temp.  Taib. 
J  57.  Macaree  v.  Tallt  Ambler  181. 
Stilis  V.  fFalford,  2  .9/.  Ref.  938.  Doe 
▼.  Chapman t  1  Hea.  Bl.  ill.  ''^  ^^^^" 
ral  of  the  above  cafes  the  word  eftate 
was  coapled  with  circumHanccs  of  lo- 
cal diilindion,  which,  it  is  clearly  fet- 
tled, does  not  make  any  difference. 
The  word  efiaUi  lias  the  fame  opera- 
tion, Fletcher  v.  Smiton,  2  T.  R,6^6. 
In  Go9dwyH  V.  Go9ehjuynt  1  /V2.  226. 
the  Court  was  doubtful  with  rci'pecl  to 
adevifeof  ellates  in  the  occupation  of 
particular  tenants.  In  Frogmorton  v. 
h^ngbt,^H'il/:^i4.  2/?/.  889.  Rigbt 
V.  Sideb^tbam,  Doug.  799.  Denn  v. 
CaJiiM,Coivp.6iy.  inlrodudlory  words 


of  an  intention  to  deviie  all  a  perfon*! 
elUte,  i5\\  followed  by  a  devife  merely 
dt'fjriptivc  of  particular  property,  were 
held  only  to  carry  an  eftatc  for  life  ; 
but  fuch  introduilory  expreffioni  were 
allowed  to  be  of  coniiderable  weight  ia 
favour  of  the  clear  intention  of  the  tef- 
tator.  In  Cbe/fer  v.  Painter,  2  ff^w, 
335  a  perfon  devifed  one -third  part  of 
all  his  eilate  whatever  to  his  wife,  au4 
to  his  Ton  anelhis  heirs  two- thirds;  and 
it  was  held  that  the  wife  only  took  am 
eilate  for  life,  the  tcllator  having  ufed 
words  of  inheritance  in  the  devife  to  the 
fon.  In  Ihbctjon  v.  Becknuith,  Temp* 
Talb,  1 57.  Ld.  Talbot  held  that  where 
the  deviiie  was  of  "  all  the  teftator's 
eftate  to  A.  for  life,  and  to  T.  D.  after 
her  death,  he  taking  the  teflator's 
name,  and  if  he  refufed,  to  M.  B.  and 
her  heirs  for  ever,"  T.  D,  had  a  fee  ; 
but  the  teftator's  intention  to  pafs  a  foe 
appeared  manifed  from  other  claufes 
in  the  will.  Fiiie  Co^zi-p,  306,  3^2. 
Bro.  Ch.  437. 


\6.     Bunter  verfus  Coke. 

[Mich.  6  Ann.  B.  R.] 

TJ  Dcvifcd  to  his  wife  all  fuch  fums  of  money,  lands, 
•*^  •  tenements,  and  eftate  whatfoever,  whereof  at  the 
time  of  his  deceafc  he  (hould  be  pofleflcd.  After  the  mak- 
ing of  the  will,  H.  purchafed  lands  of  the  cuflom-gavcl- 
kind ;  and  the  queilion  was.  Whether  thefe  lands  paiTcd 
by  the  devife  i  It  was  urged,  that  if  a  deceafce  devifes,  and 
after  re-enters,  the  devife  is  good  :  Et  hoc  fuit  coticejfumy 
becaufe  by  the  entry  he  was  fcifcd  ah  initio ^  fo  as  he  might 
bring  trefpafs ;  fo  if  one  have  a  remainder  in  fee  expedanc 
on  an  eftate  fur  lifc^  and  devife  it,  and  tenant  for  life  dies, 
Vol.  I.  U  6  the 


Byd••^:fe'^rall 
the  UnJ:.  1  (hall 
h::vc  ac  my  dc- 
ccjife,  i4<iU>  pur- 
chalcl  alter  ilic 
dcvill'  pai\  00:. 
HoJt  2^8.  S.  C. 
Fitrg.  ia6. 
1 1  Mod.  I  30. 
Glib.  Dfv.  i2t. 
Powell  on  De- 
vifes, 1 04. 

3  ^'0-  3<- 


a37t 
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die  eftate  in  pofleffion  pafles ;  and  this  wu  granted,  be^^^ 
caufc  the  devifor  was  feifed  at  the  time  of  die  will;  and 
his  intent  was  to  pafs  all.     Stdpet  Cut. 

ift,  A  devife  of  things  perfonal  is  good,  though  die  tef* 

tator  hath  them  not  at  the  time  of  his  wiO,  becanie  they 

G[o  to  the  executors,  and  the  legacy  pafles  not  by  the  will^ 

but  by  the  aflent  of  the  executors,  to  whom  the  wiU  is  only 

dire£iory ;  fo  that  the  legatee  is  in  by  the  ezecvten ;  buff 

the  Court  doubted  fomewhat  of  a  chattel  real,  as  a  leafe 

for  years,  vide  Gouldjb.  93.,  that  it  does  not  pab  («)• 

Lut.  7^6.  ^^'7»  A  devife  of  lands  is  not  good  if  the  teftator  had 

See  YdirertMT.  nothing  in  them  at  the  time  of  the  making  his  will ;  for  a 

rtj^iX^^  man  cannot  give  that  which  he  has  not,  and  die  ftatute 

te  £s  rvie  ex-   only  empowers  men  having  lands  to  devife  them,  fo  that  if 

tends  to  convey,  the  devifor  has  not  the  lands,  he  is  out  of  the  ftatute  \  Ca^ 

S^aS^^**  -Li/.  392.,  and  that  which  was  void  in  its  original  can  ne- 

conttyancet  bj   ^cr  become  good.    If  an  infant  makes  a  wi&i  it  is  void, 

wty  of  n(t,    ^  though  he  come  of  full  age  before  he  die )  but  a  rep«Uica« 

^^S^iby^-  tion  after  full  age  pafles  the  land  j  fo  of  a  feme  covert ;  aa4 

tut.  in  thefe  cafes  there  was  only  a  perfonal  dilaUlity,  vfs.  in* 

fancy  and  coverture }  fo  here  there  is  a  real  disability  by 

wanting  the  thing ;  and  the  conflant  form  of  pleadnig  ia^ 

that  the  teftator  was  feifed,  and  being  fo  feifed,  made  hia 

t  Sil  16ft.        will.     C0,  Ent.  364-     Raf.  274.    And  there  b  no  difier^ 

**  Co!?'  '^^       ^"^^  between  a  devife  of  lands,  fockage  and  gavel4diid,  by 

*       ^°*         cuftom.    34 //•  6.  F.N.Br.  199.    Upon  which  place 

mUf  that  they  muft  bc/ua  at  the  time  oi  the  devife. 

3diy,  Had  there  been  a  republication,  it  was  admitted 
thefe  lands  would  have  pafled ;  for  a  repubHcatioa  is  aa 
making  a  new  will,  and  the  intent  is  manifeft  (i)« 
Ctriera.  Show.      4thly,  It  was  admitted,  that  if  one  devife  to  two  and 
9'*  their  heirs,  and  one  dies  in  vita  tefiatarh,  the  furvivor  haa 

all  (r) :  And  that  if  one  has  a  manor  and  derifes  it,  and 
after  a  tenancy  efcheat  {d)j  that  (ball  pafs  by  the  devife  aa 
being  part  of  the  manor. 

Notei  This  judgment  was  affirmed  im  Dom.  Pr^e,  i  Br9.  P.  C.  aoa* 

(a)  IthasbeeDdetermined^in5//>-  tVary  b  exprefled.  Abniyv.MitterpM 

ling  V.  Lydiardf  3  Atk.  199.    Carte  v.  /yf.  Rudftcn  v.  Andtrfimt  2  Fez.  418. 

Carte,  Amhier  a8.    that  a  leafehold  Hm$  v.  MUcrtfi,    1  Bf^.  Ci.   a6i. 

cAate  for  yean»  or  the  truft  thereof.  Copyhold  lands  porchafed  after  ] 


pafs  ander  a  will  made  prior  to  the  ing  the  will  do  not  pa(s,  Harris  v. 

eftate  being  demifed.  The  fame  opi*  Ctuier,  i  7*.  J{.  438.  »• 

nion  was  held  fer  Curiam  in  Marwood  (^)  Fide  Du  v.  Keft,  4  T.  R.  6t>^^ 

V.  Turner 9  1  P.  fFms,  163.    Ahruy  v.  (c)  where  a  devife  b  to  fevcral*  aa 

Miiier,\  Atk.  609.  and  the  point  feeros  tensfits  in  cemmmi,  and  one  dies  in  die 

to  be  oniverfally  admitted ;  bot  in  de-  life-time  of  the  teftatar,  dK  devilc  «> 

ctding  apon  the  conlbtidion  of  fuch  bin  becomes  lapfed*  Bagnmll  v«  Ay* 

will,  a  devife  of  a  leafehold  eftate  b  i  P,  Wms.  700. 

held  to  be  adeemed  by  furrender'iog  {d)  Vidt  Doug,  yoy, 
and  renewing  the  leafe,  unlefs  the  con- 
id 
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17.     Aumble  verfus  Jones. 

[Hill.  7  Ann.  C.  B.] 

UP  On  a  fpecial  vcrdi^  in  ejeEiment  the  cafe  was,  that  Ante  126.  R<« 

Anthony  Gull  was  feizcd   in  fee,  and  dcvifed  to  his  "^tfiJ^JJ^ 

daughter  for  life ;  after  that  to  A.  the  elded  fon  of  his  j.  s.  vcid,  the 

daughter,  and  his  heirs;  and,  for  want  of  fuch  heirs,  re-  p»«tkuUreftatc 

maindcr  to  the.  right  heirs  of  J  S.     And  it  was  agreed,  fhriifc  S  s. 

diat  J.  5.  being  alive  when  the  remainder  after  limited  Legal  fenfeof  * 

was  to  commence,  that  that  remainder  was  therefore  ut-  the  words  to  b« 

tcrljr  void  by  this  event,  whatever  it  was  in  its  creation.  conSary^not 

Secondly,  That  the  common  and  legal  confl:ni£lion  of  piiiniy  impi'ied. 

words  (hall  be  taken,  where  it  does  not  appear  from  a  ne-  ^/y-  ^\1*5» 

ceflary  or  plain  implication  that  the  intent  of  the  devifor  \  wq,,.  55.^ 

'was  otherwife,  and  therefore  that  the  limitation  to  A.  and  2  T.  R.  720. 

his  heirs  was  a  fee-fimple  and  not  an  eftate-tail ;  for  he  JJ*^**i^!^^5l„ 

ibaight  mean  for  want  0/  heirs  general,  and  there  is  nothing  3^.       ^*^* 
that  plainly  (hews  he  meant  otherwife,  and  that  by  confe- 

quence  the  remainder  to  the  right  heirs  of  J.  S.  was  void  Ante  234. 
in  its  creation.     Fide  Cro.  Car.  57.  Cro.  Jac.  4i6« 

i8*     Hopewell  verfus  Ackland.  [^39] 

[HilL  8  Ana.  C.B.  Coxnyns  164.  S.  C] 

IN  ejeanunt  a  fpecial  vcMift  was  found,  viz.  John  Ack^  whatever  eifc  I 
land,  being  feifed  in  fee  of  the  lands  in  qucftion,  de-  Jf^^'o^wiu 
vifed  an  annuity  to  H.  iufte*     Item,  I  devife  my  manor  of  cmtry  a  fee  ia  a 
•  Bucknall  to  A.  and  his  heirs.     Item,  I  d£vife  all  my  lands,  "^^  *m3** 
tenements,  and  hereditaments  to  the  /aid  A.    Item^  I  devife  J  J^^  g^^  ^^^^ 
alt  my  goods  and  chattels,  money  and  debts,  and  whatever  elfe  3  D.  zoc  p.  7. 
/  have  not  before  diffofed  of,  to  thefaid  A.,  he  paying  my  debts  ^'  ^'  ^JJjj^ 
and  legacies,*  and  makes  him  executor.      And  now  the  3^7* 3,9. 
queftion  being,  What  eftate  A.  had  in  the  lands^  tene-  Mo^*  Ca.  loS. 
mentSf  and  hereditaments  ?  it  was  urged  that  the  item  con- 
joined the  fentences,  and  carried  on  the  teftator's  intent^ 
and  imported  a  meaning  to  give  the  like  eftate,  as  was  be- 
fore exprefied  in  the  precedent  fentence,  like  Moor  $%• 
AUb  the  word  hereditament  imports  an  inheritance.     Vide 
2  Lev.  169.    The  ftatute  12  Car.  7.  gave  the  crown  the 
)ands,  tenements,  and  hereditaments  of  the  regicides  \  and 
it  was  held  that  the  inheritance  in  tail  of  one  of  them  pafl^ 
cd  by  thofe  words.     Et  per  Trevor,  C  J.  Item  is  an  ufual  Expofiiionof  the 
word  in  a  will  to  introduce  new  diftind  matter:  therefore  JJjJjf  '^^  '**  * 
a  claufe  thus  introduced  is  not  influenced  by,  nor  to  influ- 
ence a  precedent  or  fubfequent  fentencp,  unlefs  it  be  of  it- 
felf  imper&a  and  infenfiUe  without  reference^  therefore 
S  not 
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yeW.  aio.  not  here,  where  both  claufcs  arc  perfeii  and  fenfible ;  and 
M^%lid  lot^  ^^^  word  hereditament  cannot  be  uken  to  denote  the  mea- 
J  Vent.  299.    '  fure  or  quantity  of  eftate;  becaufe  it  has  a  proper  mcan- 

*  J^-  57-  ing,  and  extends  to  annuities,  advowfons  in  grofs,  tsV., 

*  Lev.  169?'  which  are  not  comprifed  by  the  words  lands  and  tenements  : 
Pottex.  785.    ^  And  the  reafon  of  the  cafe  in  2  Lev.  196.  was  not  from 

any  fuch  import  of  the  word  hereditament^  but  becaufe  a 
forfeiture  of  their  lands  was  reafonably  conftrued  the  for« 
feiture  of  the  lands,  and  their  eftate  therein  forfeiub^e  for 
fuch  crime :  But  by  the  concluding  claufe,  whatever  elpe 
he  had  not  before  difpofed  of  he  held  an  eilate  hi  fee  paff> 
ft  Vent  185.  ed  {a\  relying  upon  jil/eyn  28.,  ff heeler's  cafe,  and  2  Kentm 
Jf^iI/ow*s  cafe ;  for  it  could  not  have  any  effe^  on  the  per* 
fonal  eftate,  becaufe  that  was  given  away  as  fully  as  pof« 
fible  by  the  words  precedent,  therefore  it  muft  extend  to 
remainders,  (5*r. ;  and  this  he  held  to  be  inforced  by  the 
latter  claufe,  fayingf  i^c,  and  the  annuity  in  fee. 

(a)    Fide  I  Ld.  Rajm.  187.  Doe  v.     Cowf.  aij.    HogaM  v.Jmekfim,  Ceno^ 
Richards^  3  T.  R.  356.  Graj/oM  v.  Jt-     299. 
ihs/bn,    I  Wilf  333.     Roe  v.  Blacken, 

19.     Thomlinfon  verfus  Dighton. 

[Paf.  10  Ann.  B.  R.  Comyns  193.  S.  C] 

Derife  to  A.  for  T^  R  R  O  R  on  a  judgment  in  C.  B,  in  ejedment,  whcne- 
bIVh«d!f^of!a  '^^^  fpecial  verdia  was  found  to  this  effeft  :  H.  feifcd 
to  any  ofher  '^^  fce,  devifcs  to  his  wife  for  her  life,  and  then  to  be  other 
children,  gifeai  dij^fal  to  any  of  her  children  who  fball  be  then  living.  Hm 
witlfr*  wer^to'  ^'^^  leaving  a  *  fon  and  a  daughter,  and  his  wife,  who  then 
difpofeof  the  enters  and  marries  a  fecond  hun)and,  and  the  fecond  huf^ 
fee.  Cart.  2^1.  band  and  (he,  by  leafe  and  releafe,  convey  the  lands  to  Am 
s*c*  ^i^?iL*  *"^  ^^^  heirs,  to  the  ufe  of  the  wife  for  life,  without  im- 
Rep.'  149.  peachment  of  wafte,  remainder  to  her  daughter  and  the 

*  r  240  1  ^''^^  ®^  ^^^  body,  remainder  to  the  fon  and  his  heirs,  with 
^ J^  s  power  to  revoke  and  limit  new  ufes :  The  firft  quefticsi 

Ambler  750!^*  was,  Whether  the  wife  had  an  eftate  in  fee,  or  only  an 
eftate  for  life,  with  a  power  to  difpofe  of  the  inheritance  ? 
And  the  Court  held  this  to  be  only  an  eftate  for  life,  with 
a  power  to  difpofe  of  the  inheritance.  Etper  Parker^  C.  J. 
The  difference  is  where  a  power  is  given  with  a  parti- 
cular limitation  and  defcription  of  the  eftate,  and  where 
generally,  as  to  executors  to  fell  or  to  give  %  iot  he  that 
can  give  or  fell  an  eftate  in  fee,  muft  have  an  eftate  in  fee. 
2dly,  The  queftion  was.  Whether  this  power  could  be 
conftrued  as  a  power  appendant  to  the  eftate  for  life,  fo 
as  by  the  deftroying  of  that  it  might  be  deftroyed  or  ez« 
a  Show.  pi.  28.  tinguiftied  *,  or  a  collateral  one  ?  And  Powell^  J.  faid.  This 
'  Leon  *  ^^^'      ^^  ^^^  ^  power  appendant  or  appurtenant^  nor  was  it  in 

thcr 
8 
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tbe  nature  of  an  emolument  to  the  eftate,  like  a  leafe.  for  >  Lcoo*  68. 
life,  with  a  power  to  make  a  leafe  for  twenty-one  years;  ^^^^^]^^^ 
for  that  afie£is  the  eftate  for  life,  and  is  concurrent  with  between  a  ^!^ 
it^  and  has  its  being  and  continuance,  at  leaft  for  fome  ippcndant  to  the 

J  art,  out  of  it ;  but  this  power  arifes  after  the  cttatc,  and  ^^'  cro^^". 
as  its  effeft  upon  another  intereft ;  fo  that  the  eftate  for  i6»  160.  j'Leoiil 
Ufe  is  perfe£):  without  it,  and  no  ways  altered  nor  afiFe£led  7i-  Br.  De?ife 
by  the  execution  of  it.     £t  adjoumatur*    And  afterwards  J'*   'i^jft. 
at  another  dav,  Parker^  C.  J.  delivered  the  opinion  pf  the  119J&C.  2  Jcmi« 
Court,  that  tnis  was  only  an  eftate  for  life,  and  that  the  >°7>  i>3»  <37* 
difpoGng  power  was  a  diftind  gift;   becaufe  the  eftate 
given  is  exprcft  and  certain,  and  the  power  comes  in  by 
wav  of  addition :  And  that  this  difiers  from  the  other 
ca(cs,  which  are  general  and  indefinite,  viz.  A  devife  to 
?.  S.,  and  that  he  ftiall  fell ;  or  a  devife  to  J.  S.  to  fell, 
isfc.    In  thefe  cafes,  becaufe  the  party  is  empowered  to 
convey  a  fee,  he  is  conftrued  to  have  one^  he  having  no 
cxprefs  eftate  divided  from  the  power ;  but  here  the  power 
is  a  feparate  gift  diftinguifhed  from  the  eftate,  and  the  1  RoU.  Ab& 
eftate  given  is  a  certain  and  exprefs  eftate.     Fide  10  H.  9.  ^i^*.^'   ?  ^^^ 
9.  I  Ifi/l.  9.  Mo.  57.  3  Lev.  71.    I  Jones  137.   Lat.  91,  ^  *  ** 
34.  2  Lev.  104.  I  Mod.  189. 
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1 .     The  Leflee  of  Carter  ver/us  Taih. 

[HiU.  6  W.  M.    Jit  Nifi  prios,  coram  Holt,  C.  J.] 

N  ejeShnent  thcfe  points  were  held  for  law  by  Holt^  Holt  154.  S.Ct 
C.  J.  I  ft.  If  leflee  for,  years  be  made  tenant  to  the 
precipe  by  leafe  of  a  freehold  to  fufier  a  common  recovery,  ^"'  73* 
that  by  this  the  term  is  not  merged,  but  preferved  and  re- 
vived by  the  faving  of  former  rights  in  the  ftatute  27  /f.  8* 
of  ufes. 

adly,  If  a  termor  levy  a  fine  come  ceo,  £5*r.,  this  Ihall  not  Diftent  que  toU 
bar  him  in  the  revcrfion,  for  he  may  avoid  it  bv  plea  of  f°^[^^  %^ 
partes ^nis  nihil  habuerunt  {a).    3dly,  A  difcent  wnich  tolls  Lit.  141.  b. 

{a)  Hard.  401.  If  dieconafor  of  a  not  pat  the  landlord  ont  of  pofleffion* 
fine  is  only  Uaaat  finr  years,  it  docs    Txfiny.  Clarke,  ^  ^Hf-M^»  55^* 

entry 


»4« 


vomtw  Co 
avoid  fuJi  dif* 
cmt  Buii  be 


Diftent 

entry  ought  to  be  an  immediate  difcent;  and  t&ete« 
fore  if  a  feme  difleiforefs  take  hulband,  and  hath  iflue  and 
dies,  and  after  the  hulband  dies,  the  difcent  to  the  iflae 
does  not  uke  away  entry,  becaufe  the  interpofition  of 
tenant  by  the  cnrtefy  does  impede  it.  4thly,  CoTerture 
to  avoid  a  difcent  ought  to  be  continual  from  the  time  of 
the  diflcifin  to  the  difcent:  for  if  a  feme  be  fole  at  the 
time  of  the  diflcifm  or  of  the  difcent,  or  any  time  inter- 
mediate,  her  entry  is  not  preferred,  becanfe  Ihe  had  an 
opportunity  to  enter  and  prevent  the  difcent.  As  if  s 
feme  covert  is  a  diiftrifee,  and  after  her  hafband  dies  Oie 
takes  a  fecond  bufband,  and  then  the  difcent  happens,  this 
difcent  (hall  take  away  the  entry  of  the  feme;  and  upon 
this  lafl  point  the  plaintiff  was  nonfuited  (a),  i  Jn/l.  3389 
246,  353- 


{a)  This  point  is  eftabliflied  in  the 
cafe  of  Stcivel/  r.  Ld.  Ziuh,  PUwd. 
SSS'»  ^"^  confirmed  in  Dm  gx  dem^^ 
Dmrome  v.  Jints»  ^T  R.  300.  where 
it  b  agreed /fr  Curiam^  thai  on  t\'tTy 


fiitnce  of  fimitations,  if  adi&bOity  bo 
once  removed,  the  time  mull  oododiio 
to  ran,  notwithiUnding  any  fabfeqoenc 
dii'abilicy,  either  voluaury  or  mvo-. 
luAtar}', 


Where  the  (ame 
eftatc  is  devifcd 
Ca  H.  which  he 
would  have 
taken  by  difcent, 
he  is  in  by  dif- 
cent, nutwith- 
ftanding  ihe  pof- 
iibility  of  a 
•har^e.     Hob. 
30.  Vaugh.271. 
2  Sid.  So.  Mod. 
Cafes  13. 
I  Ltttw.  193. 
S.C.  N  L.144. 
Clift.  27.    Lev. 
£nt.  115.     Lex 
Man.  149. 

•[242] 

^  Lev    117. 
Poft  413.  1  Lev. 
6c,  79.    Plovd. 
545.     Owen 


2.     Clerk  verfus  Smith* 
[Hin.  10  &  II  \rill.  3.  C.  B.  Rot.  1257.  Comyns  72.  S.  CJ\ 

T  N  ejectment  on  a  fpecial  verdi£l  the  cafe  was,  J.  S*  dcf 
^  viled  lands  to  his  daughter's  fon  [who  was  alfo  hia 
heir  ]  and  to  his  heirs,  upon  condition  that  he  (hould  p^ 
200  /•  to  fuch  a  perfon  out  of  the  faid  lands,  as  the  wife 
of  the  devifor  would  appoint  by  her  deed.  The  grandfon 
entered,  and  the  wife  made  no  appointr  *ent ;  then  the 
grandfon  died  feifcd,  leaving  an  heir  a  parte  maternal  under 
whom  the  plaintiff  claimed,  and  an  heir  a  parte  pattma^ 
under  whom  the  defendant  claimed.  The  queftion  was^ 
Whether  the  grandfon  was  in  by  difcent,  or  in  by  *^  pur- 
chafe  under  the  will :  And  it  was  adjudged,  that  he  was 
in  by  difcent,  and  not  by  purchafe,  for  the  de?ife  gi?ea 
him  the  fame  cftate  the  law  would  have  gircn  him,  under 
a  poflibility  of  being  charged,  which  never  happened  (A)  } 
by  confequence,  as  the  grandfon  took  it  as  heir  a  pmrtt 
matenia,  he  (hall  tranfmit  it  in  the  fame  manner  to  hia 
heirs  a  parte  matertta  :  And  Treby  C.  J.  and  Powtil  J. 
denied  Gilphi's  cafe,   Cro.  Can  161.    Fide  2  Alod.  286« 


(i)  Whenever  a  devif^  gives  to  the 
heir  the  fame  eftate  in  quality  as  he 
would  have  by  defcent,  he  (hall  take 
by  the  latter,  wliich  is  the  title  nofl 
&voured  by  ia-.v^  ar.d  merely  charg- 


ing the  edate  with  debts  and  legadea 
will  not  break  ihe  defcent.  Harg^  C«, 
Lit,  12.  b,  «.  2.  Jilen  v.  Heher*  i  Bl. 
Rep,  22.  Hurft  v.  £arl  of  M'smhef/im, 
Bur.  879. 


^.114.    3  i/W.  64,  70.    Cre.  JB/.  833,  919*    Mo.  644.   tiSjHZ.   M©. 
^».  271.  JDy.  371.  /&n/.  204.  I  R^L  Air.  626.  ^.pJ'  J^J-  c^ 

£1.  3x3,  340.  1  Co.  105.  Mod.CaIe<23« 

3^     keading  veffu^  Royfton. 

[Hill,  t  Ann.  E.  R^  Coxnyns  123.  S.  C.    2  Ld.  Raym.  829. j 

T7  liad  two  daughters,  one  of  them  had  iflue  a  fon  and  W-  h'^tngtwo 
-«^  •  died,  H.  devifed  the  laud  to  the  fon  and  his  heirs  for  2J,"*,^"";^5* 
ever.     And  the  qucHion  was.  Whether  the  fon  (hould  dies,  and  H.  de« 
take  all  by  the  devife,  or  the  one  moiety  by  difcent,  and  one  ^'^"  ^  ^*»«  f«n» 
moiety  by^  devife  ?  For  then,  as  to  that  moiety  he  takes  by  tho"*b^  d  v.fc 
difcent,  his  aunt  will  be  coparcener  with  him.     Mr.  Cgw^  i  Co.  93,  .,4, 
per  argued,  that  where  two  titles  concur,  the  elder  fhall  *^*  ^''^^"'^ '  3^- 
be  preferred ;  and  that  as  to  one  moiety,  which  the  grand-  5^/  qJ  §  "^^* 
fon  has  by  the  devife,  he  has  the  fame  eilate  in  it^  and  no  Poft4.i3.  s.  C. 
other  by  the  devife,  than  he  would  have  without  it  5  and  ^'?^^'  ***' 
therefore  fince  the  devife  works  no  alteration  in  point  of  CouWf!  141.' 
eftate  as  to  that,  the  gnfndfon  (hall  take  it  in  potion  Jure,  Cro.  £1.431. 
which  is  by  difcent :  as  if  the  father  having  fome  lands  5  ^^^  **7« 
borough-englifli,  and  fome  frank-fee,  (hould  devife  all  his 
lands  to  his  eldeft  fon  and  his  heirs.     But  it  was  refolved 
by  the  Court,  that  the  eldeft  fon  (hould  take  all  by  the  de- 
vife, and  could  not  take  a  moiety  by  the  difcent  as  heiry 
and  a  moiety  by  the  devife ;  for  there  can  be  no  fuch  dif** 
cent  as  the  difcent  of  a  moiety  to  one  coparcener  as  heir ; 
one  cannot  plead  a  difcent  unijilist  fsf  cop^redi,  but  it  is  a  Theic  cannot  bt 
difcent  to  all :  And  the  Court  agreed  the  rule,  viz.  Where  •  <Jifcencof  • 
a  devife  to  an  heir  gives  the  fame  eftate  which  wouH  dc-  ^J^ZZr"^^ 

o  coparcener  u 

icend,  the  devife  is  unneceflary,  6r  nihii  operatur  $  it  has  bdr.  Co.  Uu 
no  eflRid,  and  therefore  it  is  void :  But  here  is  not  a  de*  '^B-  *>•  -f**^ 
vife  to  an  heir ;  both  coparceners  make  the  heir,  and  the  ^!^]   ^  'i;^^ 
one  is  not  an  heir  without  the  other ;  and  fuppofing  the  a6, 6. 
devife  void  as  to  one  moiety,  the  other  moiety  muft  de- 
fcend  to  both :  But  the  grandfon  muft  take  by  the  devife 
in  this  cafe,  becaufe  nothing  can  defcend  to  him  ut  uni 
€obaredi.     Afterwards  a  point  was  ftirred  in  this  cafe  up-         .,"v « 
on  the  ftatute  of  limitations,  for  which  fee  title  Limua--    -   ^^r.f: 
iions.  r.%0 


4*     Clements  verfus  Scudamore.  [^43] 

[Hill«  2  Ann.  B.  R.    2  Ld.  Raym.  1024.  S.  C.    1  Wms.  63. 
S.  C.J 

tN  giBment  a  fpeciaI.v«Tdt£l  vhit  found,  tixz.  A.  had  6Mod.Cifei 
^    five  fons,  and  the  ^ungeft  fon  died  in  the  life  of  the  **°- 1-^  ^^ 
father,  leaving  liTuc  a  daushteri  ^ter  which  the  father  ^uA^niSd^ 
VoLtl*  Z  puxchafed 
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Lend  to  the  rf-  pufchafcd  copyhold  lands  of  the  nature  of  boroughrCDf  Hftif 
Sw^inwftSfl.  ^'^-^^^  by  cuilom  were  dcfceudible  to  the  youBgeft  ftm  and 
1  Roll  Abr.  his  htirs.  "ihc  fatlicr  died  Icifcd,  and  the  fourth  fon  cn- 
50Z  I  Sid.267.  tcrcd  ;  aifl  now  the  queftion  wjs,  Whether  the  fourth 
%  Keb.  Ml!'  ^^">  ^^  ^''^"  daughter  of  the  fifth  fon,  (hould  inherit  thefe 
»  Danv.  I  0.  lands :  And  Ho/ty  C  J.,  dc):vcrcd  the  rcfolution  of  ihc 
*  V*  ^V^'^*  Cc»urt,  viz.  Thednughter  fhali  mY.cnX.jure  repr£fentaiionis i 
Suj  I ;  -,  6.  f*OT  h'  this  curtom  the  youngell  fon  is  put  in  the  place  of 
4  i  -n.  ;42.  the  ('iiicft  at  common  law ;  and  as  at  common  law  the  iiiuc 
a  Sid  h*^*c  o  ^^  ^'•^'  ^^^^  ^^  preferred  jure  repraftniaiionis^  fo  by  thi» 
Or.  411/  CiV  *-uftom  ihall  the  ifluc  of  the  youngell.  If  a  man  feil'cd  of 
J*c.  19S.  lands  of  the  cuftom  of  gavel-kind  have  ifTuc  three  fons,  and 

one  of  the  three  ries,  leaving  iifue  a  daughter,  in  the  life 
of  his  father,  this  daughter  fliall  inherit  the  part  of  licr  fa- 
ther, and  yet  (he  is  not  within  the  words  of  the  cadom  \ 
which  vide  Raft,  143,  a,  ^  gavcl-kind,  terra  inter  bitredej 
inafculos  partibilii  £5*  partita^  for  (he  is  no  male,  but  the 
daughter  of  a  male,  and  heir  by  reprefcntation.  In  the 
year  1560,  there  was  a  cafe  between  Fane  and  Barri  it  is 
entered  Hill.  1659.  Rot.  779.  The  cuftom  was,  that  the 
copyhold-land  of  every  tenant  dying  feifed  defcended  to 
the  youngeft  fon.  A  furrender  was  made  to  the  ufe  of -/f, 
and  his  heirs ;  A.  died  before  admittance,  and  it  was  agreed 
his  youngeft  fon  (hould  inherit  if  ji.  had  been  admitted  ; 
a  Dant.  1^4*     but  in  this  cafe  A,  being  not  admitted,  it  was  adjudged  the 

cuftoms  where-  ftriflnefs  of  the  cuftom,  which  required  a  fc>(in  and  a  dy- 
of  the  )AA  ukcs  ing  feifed  •,  but,  by  the  report  I  have  of  that  cafe,  the  Court 
Jfjf""^.  LU.*  '^"^  ^^  ''^^  ^^^  otherwife,  if  this  land  had  been  found  to 
1 10, 175,  u.  '  be  of  th.e  cuftom  of  borough-cnglifli  or  gavel-Xind ;  for  the 
Dyer  \^  Mar.  \^^y  t^k^s  notice  of  thcfc  cuftoms,  but  not  of  fuch  fpecial 
45»  54«  cuftoms  which  muft  be  pleaded  by  him  that  would  take 

advantage  of  them,  and  muft  be  taken  by  the  Court  to  be 
as  they  are  fet  forth  by  the  pleading,  and  no  otherwife. 
Where  fnaom  In  the  cafe  at  bar,  the  cuftom  is  exprefslv  found  to  be  dif- 
makes  an  heir,  ccndiblc  to  the  youugcft  fou  and  his  heirs,  though  the 
■inncide.":!:  in*  words  bis  heirs  are  ncedtefs,  for  the  law  woidd  implj  all 
couifc  of  J.r-  nece(rary  incidents  and  confequences  in  the  courfe  01  di£> 
*6!'''  Keb'^lt  ^^"^^-  'f  ^'*^  ^^^^^"^  ^^  diiTeifed  and  die,  the  right  of  en- 
a  RoiJ.  Abr.  ^  try  (hall  dcfcend  to  the  youngeft  fon  ;  if  the  y(>ungeft  fon 
780.  Nov  115.  die,  the  fame  right  of  entry  (liall  defcend  to  his  daughter; 
Ixlfli  i^''  -  ^"**  *'^*^  youngeil  f.in,  being  heir  by  cuftom,  (hali  have  his 
501!  6  M^j"  age  .)s  if  he  were  heir  at  common  law.  And  the  Court 
120.  I  Lrv.  17 J.  denied  the  cafe  •  of  i  Leon.  109,  208.,  and  inclined  againft 
36*0?  i  Uv!i^  the  opinion  oiCfUke,  in  l  Cro.  410.,  Reeves  ^trt^MaUir^ 
aO<ii^.  541/  and  faid,  if  a  leafe  be  made  to  JH.  and  his  heirs^for  three 
P*-  ■  s>v.fI.4»  lives,  of  lands  of  the  nature  of  borough-engjrfuii  tliis  de- 
4i6,%^?"*^^'  fcendiiA:  freehold  (hallgo  to  the  youngeft  foir,  thougk^ie 
^  f  2A./L  1  ^'^  *  "^^  created  cftate,  for  the  euftom  is  inherent  iit  the. 
L    ^^  J.  Lmd  9  and  fo  it  is  of  a  rent|  foi  it  ifine^evt  of  die  land*; 

IX  -  •       aud 
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kni  the  introducing  the  fame  rules  of  rfifcent  in  all  cafes 
relating  to  the  faiDe  lands,  tends  to  qukttiefs  ahd  cer* 
tainty. 


SDifcontinuance  of  €Batt, 


Hunt  verfiis  Burn. 

[HiU.  I  Ann.  B.  R.] 


A  tenant  in  Uil 
m  ..,  t.  /•  1         ^      f  c^         i'  levies!  fine  to  B. 

j4  Tenant  in  tail  levies  a  fine  to  the  ufe  of  J.  S,  for  the  for  b/s  life, 
*"  •    life  of  y.  S.  with  warranty,  and  after  that  levies  a  ^*J^  wwntr* 
fine  to  the  ufe  of  himfelf  and  his  heirs  with  warranty,  and  fine  to^e*ufcof 
after  that  bargains  and  fells  to  another  and  his  heirs.    Et  a.  and  his  heirt, 
per  Holt  a  J.,  and  Powell,  it  was  held,  JJ^}*^  V'Tc. 

I  ft,  That  the  firft  fine  made  a  difcontinuance,  but  it  i\nte^57!  Poft 
was  only  a  difcontinuance  for  the  life  of  J*  S.,  becaufe  the  tva  ^^^• 
wrongful  eftatc  that  caufes  the  difcontinuance  was  only  an  ^I^^^S?""*^. 
eftate  for  his  life,  and  the  difcontinuance  could  remain  no  er  than  the 
longer  than  that  eftate.  wrongful  eftate 

^dly,  The  fccond  fine  could  not  enlarge  the  difconti-  crSu'^^jfil 
Nuance,  becaufe  the  eftate  raifed  bv  the  fine  returned  back 
to  the  conufor,  and  confequently  tne  warranty  which  was 
annexed  to  it  was  extinguiflicd ;  and  it  would  be  a  vain 
thing  to  make  a  difcontinuance  for  the  fake  of  that  war- 
ranty which  was  deftr6yed  in  its  creation. 

3d]y,  Suppofe  the  fecond  fine  had  been  levied  to  R.  S. 
a  ftranget,  yet  during  the  life  of  the  firft  conufee  this  fe-  Co.  lie.  333. 
cond  fine  makes  no  ditcontinuance,  becaufe  the  eftate  was 
turned  to  a  tight  by  the  firft  fine,  and  the  fecond  fine 
could  not  turn  it  more  to  a  tight ;  fo  as  it  is  not  a  prefent 
^  an  immediate  difcontinuance;  but  if  the  firft  conufee  T  24 cl 
Jie  in  the  life  of  tenant  in  tail,  then  it  becomes  a  difcon-  *tj  J- 

tinuance ;  for  the  new  reverfion  which  tenant  in  tail  gain- 
ed|  and  to  which  the  warranty  was  annexed,  is  executed 
in  pofleffion  in  R.  S^  and  there  was  no  right  of  entry  or  1  Jon.  *xo. 
ifiion  ini2»iv  body  when  the  eftate  was  executed  5  for  the  Cro.  Car.  is*, 
teftant  in  tHLf  ould  not  enter,  and  the  iffue  had  no  right  5    *^  *4»  7*» 
Md  they  compaM.it  to  Lki.Je£f.  620,  622. 

And  Po%»ell,  J.  &id,  h  was  thotfght  anciently  that  no 

a^aataye  couM  be  taken  ot%  warranty  b^t  hj  pleading : 

X  ^  H 


^45  £)tirei6n,  &tifitl. 

If  the  ifltie  could  enter  they  thought  thef  wafranly  w«f 

lod,  ai)d  therefore  created  difcontinuances  in  fafeguard  of 

the  warranty  :  But  it  is  otherwife  now.  Fide  10(^97.  t. 

Tlieremayle  ^^d  he  held  there  might  be  a  difcontinuance,  vhich 

Jhkli  "u"n"".c  turns  theeftate  to  a  right,  and  yet  docs  not  take  away  the 

.  ciutc  CO  A  ri|ht,  right  of  entry,  and  that  a  warranty  might  bar  where  the 

>fid  n<  I  take       rcvcrfion  was  only  u  it  placed  and  turned  to  a  right,  though 

tway  CI  uy.        ^^^  ^.^j^^  ^j.  ^^^^^  ^^^  ^^^^  taken  away.     As  if  tenant  in 

taii  nukes  a  kale  for  the  life  of  leffee,  and  after  grants 
Lut.  TTo,  78*.  his  rcvcrfion  to  J.  S.  and  his  heirs  witli  warranty,  this 
tl'kem^st'  '*  warranty  is  annexed  to  an  cftate  in  fee,  and  yet  here  is  no 
I  inik.  333.  immediate  difcontinuance,  fo  as  to  toll  the  right  oi  entry  1 
21 H.  8. 22,13.  neverthelefs,  if  tliis  warranty  defcend  upon  the  iflue,  and 

there  is  aflets,  this  will  be  a  bar,  which  flicws  a  warranty 

may  bar  without  a  difcontinuance. 

N>  The  judgment  in  this  cafe  was  affirmed  /«  Dom.  Proc.  i  Bro.  P.  C  53. 


t>iixMn,  ^etfin. 


I.     Smartic  ver/us  Williams. 

[Paf.  6  W.  U  M.  B.  R.J 

Mnr«^g3gre  core-  r\  ^  a  trial  at  bar  the  cafe  upon  evidence  was :  A  maa 
rants  that  m..rt.  ^^  made  a  mortgage  for  years  to  -1^.,  who  without  the 
l;'fni/.ti!ird'c!  «^-c«gagor's  joininjz  affigned  it  to  5.,  who  affigncd  to  C^ 
fault  of  navment,  undcr  whom  the  plaintiff  in  ejedment  claimed;  and  it 


a>t< 


id  alfKHk.  Af.  was  objfded  hj  Lcvinz^  that  though  he  admitted  the  firft 
nw^*«g"^'is*      mortgagee  might  wcil  aflign  without  making  any  entry  or 


only  tenjnt  at  joiimig  the  mortgagor,  who  is  but  tenant  at  will  to  tl*e 
hi'*con"inuir"^  mortgagee,  and  his  poflcflion  as  fuch  is  but  the  poflcffion 
iflVffLffion  dLi  °f  ^^*^  *  mortgagee  \  yet  the  affignmcnt  of  the  firft  mort* 
not  cum  the  gagcc  determined  the  leafe  at  will,  and  tlie  mortgagor 
ri^t^tST  ^s  C.  f*^^*"^^/  l>ecamc  tenant  at  fufferance,  and  his  continuance 
Port  iSo.  s.  c.  *"  poflcffion  diverted  the  term,  and  turned  it  to  a  right,  fo 
Hult478.Conib.  that  It  could  not  be  artignablc  without  B's  entry  on  the 
»47.  mortgagor's  joining-,  that  it  was  at  Icall  a  divcfting  of  the 

L  ^4^  ]    "^^"^  *^  ^'"^'  c^-^»^"  of  the  aflignee  according  to  Blunder 
and  Da^w*^  cafe,  i  Crs.  305.     And  B.  the  affignce  had 

made 


nude  his  eledion,  and  brought  an  eje£bment  againft  th/s 
mortgagor,  which  admitted  his  being  out  of  poffef&on ; 
and  they  (hewed  the  record  itfcJf,  wlicrcin  the  affignee 
was  leflbr  of  the  plaintiff.  SeJ  per  Holt^  C.  J.  Upon  ex- 
ecuting the  deed  of  mortgage,  the  mortgagor,  by  the  co- 
veoant  to^njoy  till  default  of  payment,  is  tenant  at  will  (0), 
aod  the  affignments  of  the  mortgagees  could  ouiy  make 
the  mortgagor  tenant  at  fuOerance,  but  his  continuing  in 
poflT^flion  could  never  make  a  difleifin,  nor  divefting  of 
the  term :  Otherwifc,  if  the  mortgagor  had  died  and  his 
heir  had  entered  \  for  the  heir  was  never  tenant  at  will,  Co.  Lit,  56, 57. 
but  his  firfl;  entry  wa$  tortious  ;  or  if  the  mortgagee  had 
entered  upon  the  mortgagor,  and  the  mortgagor  had  re- 
entered i  for  the  mortgagee's  entry  had  been  a  determina- 
tion of  the  will,  and  the  re-entry  of  the  mortgagor  had 
been  merely  tortious.  And  as  to  the  bringing  an  cjeft- 
ment,  it  was  faid,  that  could  not  admit  an  ad^ual' diveft- 
ing, fo  as  to  turn  the  ^erm  to  a  right,  for  that  was  not 
brought  to  recover  the  mortgage-term^  but  the  aftual  pof* 
Jtjfion  only  5  for  the  recovery  of  which  the  affignee  of  the 
jirft  mortgage  had  no  other  way  hut  this,  or  to  make  a 
forcible  entry,  which  the  law  forbids  -,  nor  does  the  affig- 
see  appear  a  party  to  the  record,  but  only  a  leifor  of  the  The  Courttikes 
plaintiff;  fo  that  this  record  can  be  no  evidence  or  cftop-  ^?^  ^*'*- *"-! 
pel  againft  him,  and  the  Court  will  take  notice  that  an  I'^fidutoispro-' 
cjeftment  is  only  a  fiftitious  proceeding  for  recovering  the  cccding. 
poficflion  which  cannot  well  otherwife  be  obtained ;  and 
the  entry  laid  in  the  declaration  or  confefled  by  the  defend- 
ant, is  not  an  entry  that  is  real ;  for  it  ftiall  neither  avoid 
a  fine,  nor  be  fufficient  evidence  to  fupport  trefpafs  for 
the  mean  profits  {b), 

ifi)  The  doArine  of  mortgagor  be-  has  an  adlual  cftate  in  equity,  which 
ing  tenant  at  will  to  the  mortgagee,  is  may  b^  devifed,  granted,  and  entailed  ; 
difcofled  much  at  length  by  Lord  that  the  entails  of  it  may  be  barred 
Mansfield^  and  djhhurft^  J.  in  Mofs  v.  by  fine  and  recovery,  but  that  he  only 
Galitm^rit  Doug.  279.  (265.)  and  by  holds  the  poiTeffion  of  the  land,  and 
BuUgr^  J.  in  Birch  v.  Untight t  i  T,  R.  receives  the  rents  of  it,  by  the  will  or 
3'8  ;  and  it  is  fhewn  tnat  the  ex-  per miilion  of  the  mortgagee,  who  may 
predion  is  only  applicable  by  way  of  by  ejedmcnt,  without  giving  nodce, 
comparifon.  Tnat  although  fome  of  recover  againft  him  or  his  tenant.  In 
the  quilities  of  a  tenancy  at  will  fub-  this  refpc^  the  cHate  of  a  mortgagee 
fift  between  mortgagor  and  mortgagee,  is  inferior  to  that  of  a  tenant  at  will. 
Others  do  not.  And  that  when  a  quef-  In  equity  the  mortgagee  is  coniidered 
tion  arifes  between  a  mortgagor  and  as  holding  the  lands  only  as  a  pledge 
mortgagee^  it  will  be  quite  fufficient  or  fecurity  for  payment  of  his  mo- 
te call  them  fo  without  having  re-  ney."  ButUr^t  Co,  Lit.  20 y,  a,  m.  1. 
couiie  to  any  other  defcription  ofinen,  {i)  Vidi  Taylor  v.  Horde^  i  Bwr*  6o» 
or  to  what  they  are  mod  like.  "  It  114.  Dhs.  Horde ^  Qtwf.  689.  Buth 
js  BOW  ellabliihed  that  a  mortgagor  n.  1  to  Co.  Lit.  330.  b* 


X 


846 1  K>tstttm. 

2.    Anonymous. 

[Trin.  3  Ann.  B.  R.] 

I  Sid.  385.  E^  PXR  Holt^  C.  J.  A  bare  entry  on  another  ^thcut  an 
M?  ""^  Co^Lit.  cxpulfion,  maiECS  fuch  a  fcfin  only  that  the  law  will 

s?iT  a.  I  Ao'di  ^Ayj^iig^  him  in  poiftffion  that  has  the  right,  an4  fo  are  the 
134.  I  Leon,  words  intravit  ikfmi  indefeifit.  pront  hx  poftulat^  to  be  un- 
"7!  oJ^S"  dcrftood  in  fpecial  vcrdifts  \  but  it  will  not  work  a  di(-- 
Om^.  689.  '    fcifin  or  abatement  without  a^v^l  expulfion^ 


[  247  ]  2E>iftref0. 


I.    Walter  verfus  Rumball,   • 

[Trin.  7  Will.  3.  B.  R.     1  Ld.  Raym.  53.  S.  C] 

S.  C.   4  Mod.    "T*  ROVER  for  fix  hogs  •,  fpecial  verdict  was  found^ 

385, 390  Cafe*     1      r,;^^  That  the  lands  demifcd  lying  in  two  counties, 

•336.  Diftrcft  in  ^'^  ^^^^  *"  ^'^^  hundred  of  A.  in  Wilts^  and  part  in  the 

two  hundreds,     hundred  of  B,  in  Southampton^  the  leflbr  for  rent-arrear 

jrij.  A.  ind  B.     diftrained  in  both  hundreds,  and  the  diftrefs  being  not  re-f 

^uh^'m  "'o*th  plcvied  in  five  days,  notice  was  given  to  the  owner  of  the 

upon  fala  admi-    goods,  and  then  he  fent  for  the  conflablc  of  A.^  who,  in 

niftered  by  the      jj^^  prcfcnce  of  the  conftable  of  J?.,  fold  them  in  the  han« 

inB^wdh  ^rcd  of  B.    Etper  Cur.  ift,  Perfonal  notice  is  fufficicnt, 

45  £•  3*  9*        f^^  notice  is  the  thing  required.     2d]y,  Notice  to  the 

owner  is  fufficient  againil  him  in  trover ;  but  if  the  tenant 

had  brought  a  replevin,  that  would  not  have  ferved  as  to 

him,  but  he  mud  have  had  notice  alfo. 

jdly,  Though  the  acl  requires  the  oath  (hould  be  ad- 
miniftered  by  the  conftable  of  the  hundred  whtre  the 
goods  arci  and  here  the  conftable  of  A.  sdminiftered  the 
oath  in  the  hundred  of  J?.,  where  he  had  no  authority  ; 
yet  this  was  held  good,  becaufe  the  defendant  could  not 
fever  the  diftrefs,  it  being  entire  as  the  caufe  was,  and  the 
hundreds  contiguous,  fo  that  the  driving  was  lawful,  and 
a  continuance  of  the  firft  taking  {a}.     Sedper  Cur.  A  di£^ 

{a)  Yi4€  act.  Latch.  6p.    2  Wilf*  354-    3  Wilf.  295. 


I 


treh  in  MiddlefeM  ought  not  to  be  driven  into  a  diftant 
J.     Cotfworth  v^j^/  Bettifon, 

[Mich,  swill.  3.  C.B.    i  Ld  Raym.  104.  S.  C] 

N  a  parcofroBo  it  is  no  objeft Jon,  that  the  plaintifFflitws  "^^l^^!^^^^^  »* 
no  title  to  diftrain;  therefore  tlie  defendant  cannot  ^^f^lJii^JlJ^ 
juftifjr  breaking  the  pound  and  taking  Aem  out,  though  may  rcfcue  be. 
ihc  diftrefs  was  without  cai^fe,  be(»ufe  they  arc  now  in  ^^  '^^^^^^ 
aftual  cyftody  of  law  j  yet  nvte^  before  impounding  he  i^*;^X"9'coI 
jnight  have  refcued. 

47.  b      T  RolU 
Abr.  673.    Mod.  Cafes  2^5.     F.  N.  B«    lOO.    3  Bl.  Com.  12.    Cibb.  on  Uiitrdl*:s,  5U 
I  And.  31. 

3.     Vafper  vtrfus  £ddow€.  [  248  ] 

(Paf.  12  Will.  3.  B.  R.   Rot.  316.    i  Ld.  Raym.  719.  S.  C] 

'Y^  RES  PASS  for  breaking  the  plaintiiTs  clofe,  CsTr.,  ^*^JiJ|;^^^ 

*     and  treading  down  hisgrafs  with  hogs,  l^c.     The  dc-  c»'r!!^*  bring" 

fendant  as  to  all  but  one  hog  pleaded  non  chL^  and  as  to  trcfpafs,  unlefs  ic 

that  pleaded,  that  the  plaintiff  dillraiiied  it  damaee-feafant  '^  ^,^*". '°  ^ 

c  I        r  r       r  %     '  ii-»i  wholly  without 

for  the  lame  trefpais,  and  impounded  it  in  the  common  his  default; 
{)ound ;  tiie  plaintiff  replied,  that  tlie  t^og  efcaped  without  otherwife  if  it 
ta%  aflent ;.  that  lie  neither  then  nor  yet  is  fatisfied  for  the  ^\ff^^\  S*|r 
damage*    U^n  demurrer  it  was  fuid  for  the  plaintiff*,  that  Holt  256.* 
the  hog  was  only  as  a  pledge,  and  that  he  could  not  tie  it 
iti  the  pound,  and,  vhere  a  diftrefs  dies,  the  didrainer 
may  dillrain  again.     3  Cro.  162.     2  Leon.  174.  pL  211. 
13  i/.  4.  17.  2  Itifi.  107..  Cro.  Car.  148.,  and  that  where 
•one  pleads  levy  by  diftrefs,  &r«  he  muft  conclude,  ^  Jie 
nil  debet ^  or  quod  adhuc  detinet.    2^  H,  6.  6.    35  i/.  6.  lo. 
JRafi.  175.  Co,  EfH.  496.      Of  this  opinion  was  Gould^  J. 
eotrtra  Holt  C.  J.,  Turton^  and  Powytj  who  held  that  there 
was  a  time  when  the  plaintiff*  could  not  have  any  adioa 
{or  this  trefpafs,  viz,  while  the  hog  was'in  the  pound,  and 
it  Was  the  plaintiff's  fault  to  put  him  in  a  pound  which 
could  not  hold  him ;  alio   it  is  the  diftrainer's  pound. 
JF.  N,  B.  100.  He  might  have  put  him  in  any  other  place, 
even  into  a  pound  covert ;  and  he  does  not  fay  it  efcaped 
^b/que  defeffu/uOf  but  abfqt4e  ajen/u/uo.     If  a  diftrefs  dies  in  ydv,  96. 
Xhe  pound,  the  a&iofi  revives,  for  the  diftre(s  failed  by  >  ^^u.  Abr. 
the  aa  of  God ;  otherwife  where  it  efcapea,  efpccially  !/9;  P"-  *•  ^ 
unlets  It  be  made  to  appear  that  the  plaintiff  was  m  no  de-  jac.  147. 
fault,  which  is  not  done  in  this  cafe;  for  his  own  default 
:Ought  not  to  entitle  him  to  another  a^oui  nor  fubjcdb  the 

S  4  defendant 


248  Dtflrertf* 

VI.  Parlur  119.  defendant  to  a  double  punifhmcnt  for  the  fame  caufc, 
viz.  the  lofs  of  his  pig,  and  tlie  damages  and  cofts  of  this 
aciion* 


4.     Vinkeftonc  ver/us  Ebden. 

[Midi.  IP  Will.  3.  B.  R.     1  Ld.  Raym.  384.  S.  C] 


^57*        'T'  R  OVE  R  for  his  anchor  and  fails ;  upon  not  guilty 
randfaili  pleaded,  a  fpecial  verdifl  was  found,  viz.  That  the 


CiTth.  ^57* 

tf  ■ihipd:iininr  mayor  and  burgefTes  of  Nevjcqftle^  by  cuilom  time  out  of 
^e  for  pori  du    mmd,  had  ufcd  and  ought  to  repair  the  port  there,  and 
ai6*.  s.'c' w^lt  ^*^  '"  confideration  thereof  a  toll  of  5/.  {a)  per  chaldron 
^4.  3' Ley.  37.  of  all  coals  exported,  to  be  paid  by  the  exporter ;  and  for 
that,  by  the  fame  cuilom,  nad  ufed  to  diftrain  any  thing 
diftraiiuble ;  and  th.it  ti  e  defendant,  being  maflLT  of  a 
veflcl  loaded  with  coals  intended  to  be  carried  out  of  the 
faid  port,  refufed,  and  for  this  they  diitrained  the  faid  an-t 
chor  and  fails,  being  part  of  the  tackle  belonging  to  the 
tpecTalwrdia     faid  fhip  J  and  if  this  was  diftrainable  they  found  for  tho 
fi^u  "o^t  *       *  defendant,  otherwife  for  the  plaintiff:  And  Mr.  Northey 
•  r  ^/LC\  1    "'^P^^'  ^^^  ^^^  conclufion  of  the  fpecial  verdid  being  upon 
t     «^  J    a  fpecial  point,  the  Court  could  doubt  of  nothing  but  what 
was  thereby  referred  to  them.     Vide  5  Co.  97.    i  C«.  21, 
Mo,  261.//.  4^o*     However,  the  Court  heard  and  over-* 
ruled  all  the  other  objeAions,  and  held,   ill,  That  it  was 
not  neceffary  the  town  Oiould  (hew  that  they  a^^ually  did 
keep  the  port  in  repair,  for  their  keeping  the  port  in  re- 
pair is  not  the  consideration,  but  their  being  bound  by  cuf-» 
tom  to  do  it.    2dly,  That  though  the  mailer  is  not  ftriclly 
the  exporter,  yet  as  to  port-duties  the  mailer  is  always 
looked  upon  as  fuch,  and  is  the  perfou  anfwcrable ;  for  to 
put  them  to  feek  the  merchant  to  anfwer  duties  is  imprac^- 
ticnbie,  and  it  is  but  reafonable  the  mailer  (liould  pay  a 
duty  for  the  benefit  of  the  port,  and  that  the  town  (hould 
have  the  duty  who  are  to  maintain  the  port. 
fi  H.  S.  95.  As  to  the  diilrefs^it  was  argued,  that  the  indruments  of 

»lnil.  153.  trade  are  not  didrainable,  i^i'z.  A  millftone  is  not;  averia 
197*  ^*3  Bull?"  csrucd  arc  not ;  a  horfc  in  a  fmith's  (hop  cannot  be  dillrain- 
t7o.  Cro.  £lf  ed ;  that  the  goods  fubje£l  to  the  toll  only  can  be  taken, 
55^  and  this  was  part  of  the  Ihip,  and  going  from*  market.   Fide 

3  Cro.  22j.pL  14.  Df.  199.   I  Leon.  231,  105.  3  Cro.  550, 
569.  Ney  69.   I  Infi'  47-   i  Sid,  348.  Dy.  3 1 2. 

On  the  other  fide  it  was  faid,  Averia  carucd  are  not  pri*' 
vileged  where  t}iere  is  no  other  diftrefs  (i).  Vide  Jlat^ 
51  //•  3.  %  Infl.  122^  133,  565*     So  it  is  of  iuftriuneuts 

(tf)    In   Lord  Jtajmmfi  Report*        (i)  R.acc.Gertoigy.FaUeKir,i^T.R. 

of 
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of  tradci  as  if  there  be  two  millftones,  or  avcria  ofhfa. 
Mo.  214.  Dy.  302.  Godb.  67.  Ow.  139.  A  boat  is  dif«> 
trainable,  ergo  a  (hip,  and  ergo  a  fail  of  a  (hip.  jDj^.  117. 
>y/.  73. 

Sedper  Holt,  C.  J.  The  duty  arifes  from  the  goods  load- 
ed on  board  the  ihip,  with  which  the  mafter  is  charge- 
able; therefore  the  (hip,  and  every  thing  there  of  the 
mafter'sy  is  chargeable  as  well  as  the  goodSf     And  the  de^  Str.  si»8* 
fendant  had  judgment. 

5.     Gilbourn  ver/us  Hurft. 

[Hill.  8  Ann.  C.  B.] 

IN  trover  upon  a  fpecial  verdi^  the  cafe  was,  The  goods  H.  uodertAinf 
in  the  declaration  were  the  plaintiff's,  and  by  him  de-  •?  "'"^  «°?**j.^ 
Iivered  m  London  to  one  Rtcbardfon,  to  carry  down  to  ntr^  (atnaXy  for  biic» 
mngkam.    This  Richard/on  was  not  a  common  carrier,  but  U  •  commoo 
for  fome  fmall  time  lafl  paft  brought  cheefe  to  London,  and  ^J2r«*jJiJ^ 
in  his  return  took  fuch  goods  as  he  could  get  to  carry  back  fe^ed. 
in  his  waggon  into  the  country  for  a  reafonable  price, 
Wlien  he  returned  home,  he  put  his  waggon  with  the 
cheefe  into  the  barn,  where  it  continued  two  nights  and  a 
day,  and  then  the  landlord  came  and  diftrained  the  cheefe 
for  rent  due  for  the  houfe,  which  was  not  an  inn,  but  2 
private  hcufe  ;  and  it  was  agreed  per  Cur,,  that  goods  de-        £  25O  J 
Iivered  to  any  perfon  exercifing  a  public  trade  or  employ- 
ment to  be  carried,  wrought  or  managed  in  the  way  of  his 
trade  or  employ,  are  for  that  time  under  a  legal  protec- 
tion, and  privileged  from  diftrefs  for  rent ;  but  this  being  Co.Lit.47*a.K 
a  private  underuking  required  a  farther  con fideration }  and  3  BuMt.  170. 
it  was  refolved,  that  any  man  undertaking  for  hire  to  carry  ^^*P*'  4» 
the  goods  of  all  petfons  indifferently,  as  in  this  cafe,  isi 
as  to  this  privilege,  a  common  carrier ;  for  the  law  has 
given  the  privilege  in  refpeft  of  the  trader,  and  not  in  re- 
fpe£l  of  the  carrier  j   and  the  cafe  in  Cro.  El.  596.  is  Noy  68. 
ftrongpr.     Two  tradefpien  brought  their  wool  to  a  neigh- 
bour's be^m,  which  he  kept  for  his  private  ufe,  and  it 
>^'as  held  that  could  not  be  didrained  {a). 

{/i)  Vide  Francis  V.  Wjattt  3  Bur.  In  the  former  report  the  genera!  doc- 

1498.    I  Bl.  483.  in  which  it  was  de-  trine  upon  the  fubje^  is  ytry  folly  di^ 

termined,  that  a  carriage  (landing  ac  cuffed, 
livery  is  not  exempted  from  diftrefs. 

Pomina  Regina  vcrjus  Speed.    Mich,  i  Ann* 
Bi  R-    Vide  Title  Informatipn* 


(    «50    ) 

\M.  I  HBMBHi^  I         I. 

I.     Pctt  verfus  Pctt. 

[Tna*  12  Will.  3.  B.  R.    1  Ld.  Raym.  571.  S.  C.  Comyns  87. 
S.  C.  I  Wms.  25.  S.C.] 

Brother**  frand-  ^ljt  R,  Lecbmere  moved  for  a  mandamus  to  the  ordinary  tq 

ftlUl'Sth  bSt'  °^«*^  diftribution  on  rhc  2a  W  23  Gir,  2.  «^.  10. 

therms  cfaiidna.  And  the  qucftion  was»  Whether  the  brother's  grandfoi| 

3  Saik.  1)8.  (hould  have  a  fliare  with  the  daughter  of  the  Gfter  of  the 

\^.  Si7*j^;  intcftate  ?  The  words  of  the  aa  are,  prvwdfdm  reprefinta- 

I  WiU.Rcp.  51I  tion  be  admitted  amongjl  coUcUerals  after  broibers'*  andjifterf 

594.  Ray-  496.  children :  And  it  was  urged,  thaf  this  a£l  was  a  remedial 

1  Vwt.  307,  '*^  ^^  prevent  the  mifchief  of  adminiftrators  fweeping 
3i6>  ^*h  3^S-  ^way  the  whole  perfonal  eftate  of  the  inteftate,  and  there- 
'  M°H  *^'*  ^^^^  ^^  '^^  taken  largely  ;  fed  non  allocatur  per  Cur.     For 

2  L<^/,"t  brothers'  children  are  the  children  of  the  inteftate's  bro-r 
a  Vent.  :j  1 7.  thcr ;  for  the  intcftate  is  the  fubjccl  of  the  aft ;  it  is  his 

1  Keb.  669.  eftate,  his  wife,  his  children,  and  by  die  fame  reafon  his 
i74«*  AH.  36^  *  brother's  children  \  for  he  is  equally  the  correlative  to  all, 
Moll.  316, 369.  Vide  I  Ventr.  Traces  cafe,  in  which  Holt^  C.  J.  faid  a  con- 

2  Vern.  170,      fuUation  was  at  laft  awarded. 

2*^  3*    «  rtc*  v^n* 

[  251  ]  2.     Blackborough  verfus  Davis^ 

[Pif.  13  Will.  3.  B  R.     I  Ld.  Raym.  684.  S.  C.  Cdmyt»96. 
S.  C.  1  Wms.  40.  S.  C] 

Aunt  not  eft-  A  thniniftration  being  granted  to  the  grandmother, 
tildon^wiilf "'  ^^^  ^""^  moved  for  a  mandamus  to  have  it  granted 

grwidmoiher,  t<^  her,  which  was  denied,  (quod  vide  title  Admini^ 
Che  uner  being  Jlrator^  pL  6.)  and  now  (he  moved  for  a  mandamus  to 
iSuBtTiV.'i^C.  ^^^^  *  diftribution,  being  in  equal  degree ;  and  Dr.  Lane 
Cafes  B.*R.  615.  urged  {he  was  not  entitled  to  it,  being  not  fo  near  as  the 
Holt  43.  Prec.  grandmother  5  for  the  grandmother  ftands  in  the  place  of 
Ci.*  Ah,rl^.^'  ^^^  mother,  and  is  in  the  Cscond  degree  to  the  inteftate : 
£z!  and  Ad.  E.  The  aunts  are  the  daughters  of  the  grandmother,  and  the 
p'*  5*  vy**'  daughters  cannot  be  in  equal  degree  with  their  mother. 
333!  Amb!i*9i.  Before  the  ftat.  1  Jac.  2.  c.  17.,  if  one  died  without  wife 
or  child,  his  mother  had  all,  and  his  fifters  and  brothers 
nothing.    The  father  funriving  has  all  at  dus  day  j  and 

the 
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fbe  reafon  of  making  that  a£t  was^  l>ecaure  the  mother 
might  marry  and  carry  all  away  to  another  hufband.      Et  Old  Uw  of  Jif- 
fer  Holt,   Chief  Jufticc,  at  another  day,  No  mandamus  ^1^^'*°^'*^ 
ought  to  be  in  this  cafe.    By  the  common  law,  before  and 
at  the  Cpnqued,  the  childreni  both  male  and  femalci  in- 
herited alike,  and  the  cftatc,  whether  real  or  perlbnal,  dc- 
fcended   to  all  equally.     Seld*   Badm,    134.    Lamb    Sax. 
Laws  26*  Ji'  l6^.    In  the  reiga  of  /f.  i.  females  began  to  mif  bloo4  havt 
be  excluded  as  to  the  teal  eflatc,  and  the  males  inherited  eqo«l  ihirc  witk 
equally  tlic  focagr-land.     G/^f/v.  /•  7.  c  3.     At  that  time  ^vm^*^^. 
the  Ifind  defcended  to  the  father,  if  the  fon  died  without  %  Vent.  3 17- 
iffue,    Lami^  aoa^  203.  L.l>,  H.  i.  e.  70.    And    yet  '^^J^*^ '• 
about  tliis  time,  or  in  the  time  of  H.  2.,  the  father  and  achanc.'kep, 
pnother  began  to  be  excluded  as  to  the  real  eftate,  but  not  376. 
as  to  the  perfonaL     And  as  by  common  law  father  and 
mottier  were  nearer  than  brother  or  filler,  grandfather  and 
grandmother  are  peaier  than  uncle  and  aunt.     And  the 
grandmother  in  this  cafe  is  the  root  of  the  kindred  i 
whereat^  the  aunt  is  only  a  branch  (^. 

{a)  The  computation  of  pro^riraity  grees  of   confanguiDityv  ^de  2  BL 

muft  be  upon  the  rules  of  the  civil,  and  Cam*   202.       Barg,  Cp,  Lit.  25*  i^ 

fiot  of  the  canon  law.     Free.  Cb,  593.  i  BL  Law.  Tra/Is,  14*  173. 
$,  BL  Com,  J 04.     Concerning  the  de- 


3.  A  rchbiihop  of  Canterbury  v^iT^/ WilliSf 

[Hill.  6  Ann.  B.  R  ] 

PER  Cur.  Any  perfon  that  is  entitled  to  diftributlon  Adminlftntor'* 
within  the  ftat.  22  Car.  2.  c.  10.,  is  by  confequence  •"^°^  P<*^ 
entitled  to  fue  the  adminiftrator  in  the  ecclefiaftical  court 
to  make  good  his  account  by  proofs,  and  examination  upoa 
oath,  as  a  legatee  was  again  (I  an  executor  before  that  fta- 
f  ute.     Vide  the  report  of  this  cafe  at  large,  title  Executon. 


(    «5*    ) 


J.     Mordant  verfus  Thorold,  Bar. 

[Trin.  X  W.  &  M.  B.  R.    Intr.  Hill.  Ult. Rot. 340] 


Tentfitln  doro 
4ies  before  writ 


^H£  plaintiff  brought  a  fcire  facias  as  adminiftrator  of 

.  *     the  lady  ThorMy   upon  a  judgment  in  dower  ob- 

eut^^'id^SV    ^ined  by  her  againft  the  defendant,  to  have  the  valnc  of 

flra-.ur  cannot      the  damages,  coRs,  mefne  profits,  and  wafte,  from  tho 

SlirSam '  « ind  ^'""^  ^^  *^  ^^^^^  ^^  ^^^  hufband,  qui  quidem  vahr  attingit 

nJfoe  profit"    *^  ^70  '•>  which  judgment  was  removed  by  writ  of  error 

Carth.  133.       out  of  C  B.  tnto  j8.  R  j  and  there  affirmed }  after  which* 

EntTe^^i  Lev    *"^  before  the  writ  of  inquiry  executed,  the  lady  died, 

sS,  39.  YelvJ    sii^d  adminiitration  was  committed  to  the  plaintiff,    whp 

itz,    3  Mod.    brought  this  writ.    The  defendant  pleaded,  tliat  no  da* 

*  Show'  Q7         mages  were  adjudged  to  the  feme  in  her  life-ttme,  &V. 

Carth.  133.        And  the  plaintiff  demurred,  and  the  Court  refohred  that 

H<^  S05-  this  was  a  good  plea ;  for  if  damages  had  been  afcertained 

upon  the  writ  of  inquiry,  and  judgment  thereupon,  the^ 

had  then  veRed  in  the  intcftate  as  a  debt,  and  the  admi« 

niftrator  ihould  have  had  them  ;  but  (he  dying  before  the 

final  judgment,  and  when  the  damages  were  due  to  her 

only  by  way  of  fatisfafbion  for  an  injury,  which  is  in  na» 

ture  of  a  trefpafs,  and  the  writ  of  inquiry  being  in  nature 

of  a  perfonal  adion  for  them,  it  dies  wkh  the  perfon,  and 

S  Mod.  18 1.       ^  fcire  facias  lies  not  for  the  executor  or  adminiftrator. 

Judgment  for  the  defendant.      Noy   126.    3  Lev.  275, 

Shower  97.  S.  C. 

1,     Burdon  verfus  Burdon. 

[Paf.  3  W.  &  M.  B.  R.    Rot.  292.] 

Show.  17T.        TERROR  on  a  judgment  in  Durham  in  a  writ  of 

Detainer  of  char-   ^  dower ;  the  defendant  after  imparlance   had  pleaded 

aTtcriinp Jiance.  detainer  of  charters,  and  upon  demurrer  judgment  M-ai 

9  Co.  ]8.  a.  19.  given  by  the  Court  for  the  demandant,  which  was  now  af<» 

a.  Comb.  183.    firmed ;  for  per  Cur.  He  that  pleads  this  plea  mufl  plead, 

that  from  the  time  of  the  death  of  his  znctdov  faratus  fait 

(5*  adhuc  paratus  exiflit  to  aflign  her  dower,  if  (he  woi^U 

deliver  the  charters  {a). 

{a)  A  dow»fs  is  now  confidered  as     for  her  dower,  if  (he  prefer  fuch  mode 
entiiicd  in  all  cafes  to  come  into  equity    to  proceeding  at  law ;  and  though  (be 


4\t  before  her  right  to  dower  be  efta-  her  reprefentatives.    Curtis  v.  Curtis^ 

bliihed,  equity  will  decree  an  account  2  Bro.  620.    Wakefield s .Child ^  Fcn» 

of  the  rents  and  profits  of  theeftate  of  hlanqut^t  Notts  /«  Tnatiji  cf  Equity ^ 

which  file  was  dowable  in  favour  of  147. 

3.  TTie  Lord  Gerard  vcrfm  The  Lady  Gerard.      [  253  ] 

[Hill.  7  Will.  3.  B.  R.  Intr.  in  C.  B.  Mich.  5  W.  &  M. 
Rot.  445.  1  Ld.  Raym.  72,  S.  C.  And  fee  the  entry  in 
3  Ld.  Raym.  342.] 

ERROR  of  a  judgment  in  C.  B.  given  in  a  writ  of  Feme  Aiiibe 
dower,  where  the  tenant  as  to  part  confcffcd  the  ac-  ^""jJ^^^Jli** 
tion,  and  judgment  was  given  in  C.  P.,  and  a  mifericordia  vfde*the'ieco«i 
entered  againft  the  tenant ;  and  as  to  the  reft,  the  tenant  «t  Urge  in  Lev. 
pleaded,  that  the  mefluagc  in  demand  had,  time  out  of  ^^"  jf,'s  c. 
mind,  been  called  as  well  Gerari^  Bromley^  as  Bromlej^  Holt  i6o.' 
HaUi  that  Sir  Tbomai  Gerard  was  fcifed  thereof  in  his  5  Mod.  64. 
demefneas  of  fee ;  and  being  fo  feifcd,  King  Jatnes  I.,  by  skl!i!*59V.*Caib 
ktters  patent  under  the  great  feai  of  Es:gland,  created  the  b.  R.  i^ 
faid  Sir  Th.  Gerard  Baron  of  Gerard's  Bromleyj  and  that 
he  was  commorant  with  his  family  in  the  fiid  capital  mef- 
fuage,  and  fo  the  mefiuage  in  demand  became,  and  had 
ever  fince  continued,  caput  baronia^  and  brings  down  the 
defcent  both  of  the  baronv  and  mefTuage  to  himfelf,  and 
demands  judgment,  if  ot  the  third  part  thereof  the  de*- 
mandant  ought  to  be  endowed.     The  demandant  demur- 
red, and  judgment  was  given  in  C  B.  for  the  demandant, 
and  another  mifericordia  entered  againft  the  tenant,  who 
now  brought  error,  and  aflignt  J  for  error, 

I  ft.  That  the  demandant  ought  not  to  be  endowed  of  Co.  Lit  165.  a^ 
caput  baronUf  becaufe  it  is  for  the  honour  of  the  kingdom 
to  have  the  chief  feat  kept  entire ;  and  for  authorities  were 
cited  X  Infl*  31.  A.  F.Ahr.  Dower  180.  BraB.  lib.  a.  X70. 
*.  P.  4  H.  3.  Rat.  7. 

adly.  That  there  ought  not  to  be  two  mfericordicfs ;  Ante  54. 
for  it  is  repugnant  to  this  maxim  in  law,  quod  rsemobispu* 
nietur  pro  urn  deliBo:  and  fo  is  S^ro/'scafe,  5  Rep,  57.^ 
and  Peyto^s  cafe.     As  to  the  firft  point,  Serjeant  IVrigbt 
and  Mr.  Northey,  for  the  defendant  in  error,  argued,  that 
the  authorities  cited  of  the  other  fide  were  of  feudal  baro* 
nies,  of  which  there  were  not  any  remaining  at  this  time 
except  Arundel :  of  which  opinion  were  the  whole  Court ;  Feudal  barony 
etper  R^Jby^  J.  That  was  the  ground  we  went  upon  in  <!«*»<*•   N«««  *« 
C.  B.     Etper  Holt,  C.  J.  Feudal  baronies  were  when  the  aIodS."**^' 
king,  in  the  creation  of  the  baronies,  gave  lands  and  rents 
to  hold  of  him  for  the  defence  of  the  realm.     But  the  king 
could  not  make  this  a  barony  which  was  in  the  feifin  of  the 
Gerardt  before.    As  to  the  fecond  point,  the  counfel  ar- 
gued. 
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gued,  that  here  ^cere  two  delays,  which  are  two  fcreral 
offences,  and  two  feveral  judgments^  and  therefore  there 
(hould  be  two  feveml  amerciaments ;  2  Leon. pi*  23 1.  i  Rs* 
Ahr.  213,  218.  Barrft  cafe,  Fit%.  jibr,  Jhdpnent  32. 
Raft.  Ent.  19.  Co.Entr,  169.  b.g  and  that  S/av/'s  cafe  was 
not  againft  this,  becaufe  the  fecond  judgment  there  was 
erroneous,  there  being  no  delay  in  tne  defendant*  Br. 
Amerciament  J  16,  17,  56.  infinuates,  that  where  there  is  a 
[  ^J^4  1  final  judgment  given,  there  muft  be  a  mifericordia^  and  then, 
if  there  is  a  new  delay,  there  mud  be  a  new  miferkwrdia^ 
and  Peyto/^  cafe  is  only  a  faying  of  the  counfel.  And 
judgment  was  affirmed  by  the  whole  Court  upon  both 
points.     Vide  ante  54.  //•  i. 


4,     BatcsV  Caft:. 

[Hill^  9  Will.  3.  C.  B.     I  Ld.  Raym.  526.  S.  C] 

lati  7S9.  A  ^  E  N  A  N  T  for  life,  remainder  tx>  truftees  for  ain^ty^ 
"^ndttSr*  "*"^  years,   remainder   to  tenant  for  life   in  tail; 

yean,  remainder  tcnafit  for  life  dies,  his  wife  ihall  be  endowed  ftotwitb* 
to  A.  in  tail;  ftanding  the  intervening  cftate ;  for  that  being  for  years 
bt'i*!^?^*  only,  is  not  to  be  regarded.  At  common  law  the  free* 
aUter  if  the'  holder  might  deltroT  it  b^  a  feigned  recovery ;  if  the  re- 
mefne  remainder  maindcr  in  tail  had  been  m  a  ftranger,  it  would  not  ha^e 
pSit^i!"^*^^'  oWlruftcd  an  aftion  of  wafte  ;  and,  as  the  cafe  is,  the  party 
3  Leon.  168.  died  feifed  of  an  eftate-tail ;  otherwife  it  would  hat^e  been 
46  E.  3. 14.  b.  if  the  mean  intervening  eftate  had  been  for  life  \  for  that 
Uu'J'J:  ^*''  ^***  obftrufted  dower  as  wcU  as  wafte. 

t  Rep,  137.  a. 


efettment^ 


I.     Knight  verfus  Syms. 

[Paf.  4  W.  «:  M.  B.  R.] 


earih.  1C4.  I^  J  E  C  T  M  E  N  T  of  five  clofes  of  arable  and  paftnre, 
♦  ^97.  ^  called  ■■  ,  containing  twentv  acres  in  D.  Upoh 
DeciaraUoo  muft  ^^^  guilty  pleaded,  verdi£l  was  for  the  plaintfff,  but  judlg*- 
iiicwthe<iMn-    meat  was  arreftedi  becaufe  ejeftnient  liea  tM  oltwentf 

acres 
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acres  amble  and  pafture,  without  (heUtrlng  how  much  of  tum  of  each  fort 
the  one,  and  how  much  of  the  other;  and  chufam  does  ^{'"^'/h^J* 
ixot  help  the  matter.  Furlinga  is  a  known  meafure  \  fo  is  14*6.  Lit.  RepJ 
hvatOf  btda^  carucoy  but  claufum  is  not  fo  certain  in  law,  l^'-  Pa[m.4X3. 
and  the  adding  a  name  to  the  clofc  is  nothing ;  and  Hdt^  q^'  ^g*  'J^-^^ 
C.  J.  affirmed  SavUPs  cafe  for  law.  f^ide  a  Cro.  435.  t$^  \  Sid«»M« 
contra*  Comb.  198.  S.C. 

Holt  z63. 
[3 Lev.  97*    Hard.  133.  ct  Vide  I  Bur.  623.     5  Bur.  2673.]    Bull.  N.  P.  109. 

2.    Whittingham  ver/i/s  Andrews.  [  255  ] 

[Midk  4W.  &  M.  B.  R.] 

V^  Is.  R  O  R  of  a  judgment  in  eje£lment  in  the  court  of  CartTi.  277. 
*-'    Durham^  and  the  declaration   was  de  mimris  carho^  Ejcament  dc   • 
ftttm^  without  Slewing  the  number  of  mines.     It  was  not  ^mTwi^out 
queftioncd  but  aa  ejedment  lies  of  a  coal-mine,  2  Cro..  Aewing  tlie 
150.  But  theincertainty  in  not  cxpreffing  the  number  was  J^'Jjf*'*  •**** 
doubted.     For  the  plaintiff  it  was  urged,  that  the  courfe  i  show.  364. 
was  fo  in  Durham^  and  that  the  declaration  was  according  S*  c.   4  Mod, 
to  the  plaintiff's  leafe  ;  and  as  this  was  the  conftant  courfe  i^^oif^' '°'' 
in  Durbamy  fb  it  was  well  enough  under ftood  in  thofe  166, 180. 
parts,  comparing  it  to  the  ejefiment  for  fo  many  acres  of  H^*  5^*  ^oj 
mountain,  in  which  cafe  this  Court  would  not  reverfe  the  J^*''  48^**Cro. 
judgment,  but  writ  to  the  juftices  in  Ireland  to  certify  j«c.  150.' 
whether  the  pra£Hee  there  could  warrant  fuch  eje&ments ;  ^Q^b.  201.  S.C* 
aadbeiafrceniEed,  this  Court  did  not  reverfe  the  judg-  [Xtlj'^tt.iVi 
ment.    And  here  the  Court  were  fatisfied  fuch  eje£lments 
were  uiual  in  Durham^  and  affirmed  the  judgment. 

3*     Smartly  "uerfus  Henden. 
[HilL  8  Win.  3.  B,  R.] 

T  N  ifeffment  for  empty  houfes,  a  leafe  was  fealed  upon  Ejeament  for 
*  the  land,  and  a  declaration  delivered  to  the  cafual  fJ^l^AoS^ 
ejedoo  and  judgment  and  execution  had;  yet  becaufc 
they  had  not  moved  for  a  peremptory  rule  to  plead,  the 
judment  was  fet  afide ;  and  in  fuch  cafe  there  muft  be 
affidavit  of  the  fealing  of  the  leafe,  entry,  (sfc. 

4*  Anonymous. 

[Kll.  lo'WUl.  3,   B.  R.] 

2jr  Bnught  am.  cjiB£bne&t  in  C  Jl,  and  at  the  aflijea  ^'*'^|^^*^ 
'^j^*  was  nonfttited,  audi cofts were  taxed  upon  the uoa^  JJ^J^^SngfR. 

^fit^ibct.fbifilli&\M9»^  aodiabitattcote 

a  rule 


tss  a£jc5ment 

paid.   I  Vent.    «  nilc  was  madc  to  (lay  all  proceedings  till  the  cofts  of  rte 
tsid^rroT*'^'  ''^"f**^^  ^^^^  P*^^-     'fl^en  he  brought  an  ejeAment  irf 
[4  Mod.  379.]   B.  R.  and  upon  producing  tlie  rule  of  the  Court  of  C  B^ 
the  fame  rule  was  made  here  {a)* 

(a)  Fide  Bama  133.  a  BL  Rep.  904^  ti58>  1 180.    R.  mcc.  $tr»  555,  583. 


5.  Anonymous. 
[Hill.  10  Will.  3.  B.R.] 

Sttiriccupon  tiie  jy  Motion  was  made  for  a  rule  to  plead  in  eje£bnent ;  and 
kBoISedgment'  ^^  aflSdavit  was.  That  the  declaration  was  delivered 

^  the  tenant  to  the  fcrvant  of  the  tenant  in  pofleflion ;  aild  alio  that 
**fuffi/i«if '^  fmce  that  the  tenant  in  pofleffion  had  wrote  a  letter  to 
1  Lin.^499.  him,  which  he  verily  believed  to  be  his  hand,  defiring  him, 
Barnes  175.  being  an  attorney  for  the  *  plaintiff,  to  intercede  with  the 
*  iJi'*^*P  g^°*  Icflbr  (who  was  a  mortgagee)  for  forbearance  5  and  the  rule 


6.     Underbill  n)erfus  Durham. 

[Trin.  II  W.  3.  B.  R.] 

^^^TdSLJ*  nr  '^  ^  plaintiff  moved  that  the  landlord  might  be  joined 
Mt  \f  he  lequeft  ^  defendant  with  the  tenant  in  poffeffion ;  but  it  was 

k  i  bot  is  not  denied  ;  for  the  Court  cannot  compel  him  without  hif 
Hd  ^a6*^*s  c  ^^"^^'^^  5  oiherwife  if  he  requeft  it  himfelf.  In  another 
LiU.  Ent!  191.'  caufe  a  motion  was  made  on  the  behalf  of  the  landlord^ 
No  objeaion  to  tliat  he  might  be  made  a  defendant ;  and  the  plaintiff  op- 
lOTdt^"\^i  V^^^^  ^^  becaufe  he  was  a  parliament-man,  Etper  Hok, 
privilege  of  par-  ^*  J*  ^e  muft  be  joined,  and  we  cannot  compel  him 
liament.  to  waive  his  privilege.  Etper  Darnell:  A  perfon  privileged 

cannot  be  joined  to  be  a  plaintiff,  but  he  may  be  made  a 
I  LiU.  497, 499.  defendant,  for  every  one  ought  to  be  allowed  to  defend  liis 

own  right,     ^dtre. 

See  the  ilatute  11  Geo.  2.  ch.  19.  f.  12  and  13. 


7.    Hillingfworth  verfus  Brewfter. 
[HiU.  11  Win  3.  C.B.] 


Church  demand 
able  by  the  nam 
of  ainafluagei 


1^  IN  G  Jamis  I.  by  his  letters  patent  granted  the  inn 
Of  a  mairiuge.  propriation  of  AUgatt  to  J?,  and  his  heirs,  refcrTii^ 

A  fpecjai  rule  to  the  right  of  patronage,  isfc*  and  a  covenant  on  the  gntt* 
defend  ^uoad  a    tee's  part  to  pay  the  chaplain  10  A  ^  Mm$m^  tliae  being 
II  M 


po  vicarage  endoTtred  out  of  this  impropriation.    King  ng^tnf  entry  to 
Charles  11.  made  Dr.  HMng/vhrih  chaplain  or  curate  by  ^^t.  "iT  Co, 
grant  under  the  great  feal»  under  which  he  enjoyed  it  many  25.  b. ' 
years.     Brewfter^  the  affignee  of  the  patentee,  brought  an 
eje£^ment»  and  delivered  a  declaration  to  the  defendant, 
and  had  jiidgment  by  defisiult,  and  poifeffion  delivered  him 
upon  an  habere  facias  pojfefflow^m ;  and  Mr.  Attorney  Ge- 
neral Tftvoir  moved,  That  the  Do£):or  hiving  ho  right  to 
the  poileffion,  but  only  a  power  td  enter  in  order  to  preach, 
which  the  defendant  kept  him  out  of  by  cotoiir  of  this 
judgment  in  eje&ment  and  execution,  might  be  reftored  ; 
and  Serjeant  Damall  on  the  fame  fide  infifted,  that  the 
judgment  was  irregular,  becaufe  no  dcfclaration  was  deli- 
vered to  the  tenant  in  pofleflion,  and  that  the  church  was 
not  within  the  demife  of  ti  mefliiage  and  lands.      Sed  per 
Cur.  If  the  do£tor  has  no  right  to  the  pofleffion,  he  is  not 
€oncerhed|  and  therefore  cannot  complain  of  the  irregu- 
larity of  the  proceeding :  And  as  to  his  preaching  there^ 
hefhouldhave  come  in  and  moved  for  a  (pecialrule  to  de- 
fend only  quoad  a  (pecial  right  of  entry  to  perform  divine 
iervice  (0).    Nobody  can  complain  of  irregularity  in  an  Mich*  j  Got*, 
eie&mentt  but  the  tenant  in  pofleffion,  or  the  lahdlord.  ^-  ^-  ^"'r 'T 
And  fure  a  church  is  a  mefluage,  and  may  be  recovered  ^\^l^l^^otk 
by  that  name  in  z^€cipi :  But  we  will  hear  you  again  as  Serj.  saikdd*s 
to  that.  **°^- 

(«)  $^  ^  nde  was  denied  in  Mar-    ine  it  had  been  ofcen  denied  fince  this 
eiu  V.  Uanjis,  Str.  914.  the  Court  fay-    caSe. 


8.  AnonyracfuSi  [^57l 

[Pafch.  laWill.  3.  Ii.li.] 

THE  plihitiiF  had  judgment  in  eje£lmeht,  but  Iras  The  term  cad- 
hung  up  by  injun^idnj  fo  that  the  term  expired,  doc  be  enlarged 
Mr.  mUiams  ntovcJd  td  enlarge  the  term,  the  injunaiori  '^^\''^^!" 
being  now  diflblVed.    Sed^  Nolt,  C.  J.  We  carinot.altet  Mdd.'Ji  ip.' 
I'ecords.    1  have  lio  mind  to  build  ^  new  clock-houfe  {i)i 
Note:  The  fame  motion  was  made  Pa/ch,  3  AnH.  B.  )?., 
by  Mr.  WWtinfon^  and  denied  for  the  fame  reafon ;  and 
(aid,  that  it  could  not  be  done  without  corifent,  and  that 

{h)  This  dlndes  to  a  tradition  itfen-  honfef  wai  bdllt  stt  Weftmnfter^  and  far- 

dotied  10  note  1/  to  3  BU  Com.  408.  niihed  with  a  clock  to  be  heard  into 

chat  with  a  fine  of  800  n>ar|cs  impofed  H^efimn/fer^bail  %  txpbri  which  Sir  14'\ 

on  Ld.  Ch.  Jaftice  Heugham  for  alter-  BiacAjf§ne  remarks^  thsit  the  firft  in- 

ing,  oat  of  mere  compaflion*  a  fine  trodudion  of  clocks  was  not  till  a. hoo' 

wuch  was  fet  npon  a  very  poor  man  dred  years  afterwards^ 
from  13  /.  41/.  to  6  /.  8  y.    A  ck>ck- 

Vol.  I^  T  in 
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in  Sir  John  RolPs  cafe  (which  was  cited)  the  term  waa  cii-* 
larged  \  but  it  was  by  confent  (a). 

{a)    In  Dee  v.  PilJtington,  4  Bur.  of  the  adion.     In  Ficmrs  t.  Hwpfi%U9 

2447.  an  amendment  was  allowed  in  C§wp.  841.  after  a  judgmenc in  cjed* 

the  time  of  the  demife  on  payment  of  ment  from  Inland  was  affirmedt  the 

cods.     In  Rce  v.  Ellis ,  2  BL  940.  the  declaration  was  amended  ia  ^.  ^.  by 

plaintiff*  was  allowed  to  enlarge  the  enlarging  the  term»  though  the  record 

term 9  that  originally  declared  on  hav-  was  remitted  to  Inlamdi 
bg  expired  before  the  commencement 

9.  Anonymous. 

[Trin.  12  Will.  3.  B.R.] 


Afbr  t  whole 
term  elapfed  the 
pUintiff  muft 
giTca  new  no- 


1  N  an  eje3mcnt  for  lands  in  Middlefex^  the  declaration 
^    was  delivered  after  the  eflbhi-day  oi  Michaelmas  term  $ 

^„^^^^ the  plaintiff  let  that  term  pafs  without  doing  any  tlung, 

See;  and  alfo  till  the  laft  day  of  Hilary  term  in  hke  manner, 

when  he  moved  for  a  rule  to  plead,  and,  for  want  of  % 
Barnes  171.  plea,  figncd  the  judgment :  And  the  Court  held  this  to  be 
^'^  ^^*  a  furprifc  upon  the  defendant,  for  when  he  let  all  Hilary 

term  flip  without  doing  any  thing,  within  which  time  he 
might  have  had  a  trial,  he  ought  to  have  given  frelh  no- 
tice :  As  in  cafe  a  man  lets  an  aflizes  pafs  in  a  country 
caufe  without  proceeding  \  wherefore  tlie  judgment  wag 
fet  aCde. 


10.    FenwickV  Cafe. 

[Mich.  I  Ann.  B.  R.] 


CoQtt  refured  a 
motion  to  make 


A  ^lotion  was  made  to  make  the  leflbr  of  the  plaiiHiff*s 
_^    .  .    .    ^^    wife  a  defendant  in  eiefhnent,  the  plaintiff's  titfe 

a  peribn  defend-   ,.        ,  11-  •'        .  *-r 

am  where  it  ap-  Dcmg  by  a  pretended  intermamage,  which  was  contT»- 

pcared  a  trick  to  vcrtcd.     Et  per  Holty  C.  J.  To  make  the  landlord  ^  dc- 

yo^'t^tt.  fcndant  in  ejeament  is  of  right;  for  otherwifc  he  might 

far.  70/121,  *  lofe  his  pofleiTion  by  combination  between  the  plaintiflT  and 

156.  Holt  165,  tenant  in  poireflTion :  And  the  Court  inclined  to  grant  the 

'  motion^  becaufe  there  could  be  no  inconvenience,  and  it 

would  make  the  verdift  more  confiderable  }  but  in  regard 

the  wife  lived  in  Chejbire^  and  muft  have  fourteen  days 

notice  of  trial,  and  the  defendant  would  not  waive  that;; 

the  0)urt  perceived  it  a  trick  to  put  off  the  trial  i^  fo  no* 

•dung  was  done. 
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II.     Withers  verfus  Harris. 

[Mich.  1  Ann.  B.  R.     2  LJ.Haym.  8c6,  S.  C] 

AN  hahere  facias  pojfejftonem  was  fued  out  upon  a  judg-  Incjeamfnt 
ment  in  cjcament,  after  a  year  and  day  paft  after  "^^'1''".^''?^ 
the  judgment  obtained,  without  luing  out  ^  fare  facias  ;  year  aod  day 
and  Montague  argued  that  there  ought  to  be  ^fcire  facias^  without  fci.  (^. 
and  cited  i  Sid,  361.  2  J&^.  307.     Williams  contra  agreed  A^jf *^" tc^ ' ^* 
there  mud  be  a  fcire  facias  for  the  damages,  but  not  as  to  brought  cither 
the  term  j  for  till  the  reign  of  King  Charles  II.  it  was  *>?  ^^^  plaintiff 
doubted  whether  z  fcire  facias  would  lie  on  a  judgment  in  a'saik.^ec^s.c. 
^£SrmeDt»  as  appeared  by  2  Keb.  55.  i  Sid.  317.,  and  be-  Far.  5,  7,  29,* 
fore  that  time  no  fcire  facias  had  been  brought ;  and  the   50i  64, 6S. 
plaintiflfhere,  as  in  the  cafe  of  a  real  aftion,  may  execute  r^ov^yVn^la'^ 
a  judgment  in  ejcftmcnt  by  entry  without  a  writ  bf  exe-  rornt.    3  saik- 
cution.   2  Sid.  156.   i  Rol.  Rep.  215.  Noy  11.  Palm.  263.    3»9-   ^°!^.77f 
/J?//,  C.  J.  faid.  That  as  to  the  poflcffion  of  the  land,  an  *^^-  *^'^*^^''" 
eje£iment  was  real,  and  was  the  only  remedy  for  a  termor 
for  years,  and  a  recovery  in  ejeftmcnt  binds  the  right  and 
intereft  of  him  that  has  the  inheritance,  and  makes  a  title 
in  the  plaintiff;  and  therefore  ih^  fcire  facias  is  as  necef- 
fary  in  this  as  in  any  real  a£^ion ;  and  in  tl  fcire  facias  on  a 
juagment  in  ejeftment,  he  that  hath  the  inheritance  can- 
not faidfy,  nor  can  his  heir  in  fec-fimple,  nor  any  one  that    . 
claims  under  him,  except  the  ifTue  in  tail,  and  he  cannot 
faUify  fuch  a  recovery  in  the  point  tried,  but  only  in  the 
cafe  of  a  judgment  by  default,  orclfc  by  fliewing  that  the 
defendant's  anceftor  made  but  a  feint  defence,  and  did  not 
(hew  fuch  and  fuch  pieces  of  evidence  as  he  ought  to  have 
done;  and  therefore   there   is  no  reafon  why  this  cafe  Ontra  Skin. 
(hould  differ  from  the  general  rule  of  law;  fo  it  was  or-  4«7*  *^'***3j'- 
dered,  that  a  fcire  facias  ihould  go  againft  the  tcrtenants  ,  '^f,  jc'I^Isi 
as  well  as  the  defendant :  And  Powell^  J.  obfervcd,  that 
in  annuity  z  fcire  facias  lay  upon  a  judgment, 

12.     Vcnwick  ycr/iis  Grofvenor. 

[Pafch.  2  Ann.   B.  R.] 

1i^  R.  Femvich  obtained  judgment  on  a  verdirt  in  eject-  S.  c.  Far.  -.% 
^^  ment  on  his  demife  againft  my  Lady  G;-i2/t>f;/cr;  up-  ^''^the^nJniVui 
on  this  the  lady  brought  a  writ  of  error,  and  pending  the  crov-nor  jr.j 
writ  of  error  delivered  a  declaration  in  ejcc\ment  to  the  F*^««^i^;    •« 
tenants  inpofleflion,  upon  her  own  dcmife  ;  and  now  the  Jll!'f,V7r"hi- 
plaintiff  moved  for  tl>c  common  rule,  arid  it  was  denied  ;  piaintji,  ai  J  tr- 
ior per  Holt  y  C  J.  No  new  ejcftment  fhall  be  bron-!it  by  ^<^^^^^'  b.iij^.a 
Y  2                                           the 
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writ  of  error,  he  thc  defendant  aftcT  TCcovcTy  againft  him,  till  he  hai  quif« 
bri^^^Mw  ^^^  ^^  pofleflion,  or  the  tenants  ^ve  attorned  to  the 
•jeamcnt.  plaintiflF|  fo  as  he  be  in  pofleflion,  and  the  defendant  out ; 
a  Salic.  64«r  for  if  thc  plaintiflFgcts  judgment  in  this  laft  eje&ment,  and 
li]\  166.*  *^  ^^^^  judgment  is  affirmed,  then  he  renders  •  it  needled 
1^  p  1    and  ineffefluai  by  this  riding  judgment,  upon  which  he 

L  ^59  J  takes  out  execution  to  recover  his  pofieffion.  The  rule  for 
5  Mod.  88, 350.  judgment  againft  the  cafual  eje£lor  is  in  the  DOwer  of  the 
307.  sB^r*  Court  upon  what  terms  the  Court  thinks  fit.  My  ladf 
1S90.  muft  (hew  us  a  difierent  title,  or  we  will  not  grant  the 

rule. 

The  fame  thing  was  done  in  another  caufe,  Htl.  2  Attn. 

B.  R.  where  the  defendant  in  eje£lroent,  pending  a  writ 
of  error,  delivered  a  new  declaration  in  ejectment,  and  die 
Court  was  moved  that  the  cofts  might  be  firft  paid,  ''ilie 
Court  thought  the  payment  of  cofts  fufpended  by  the  writ 
of  error,  but  fta jed  all  things  for  the  reafons  before  giren, 

13.     Little  verfiii  Heaton. 

[March  26^  1702.    M  Affifiu  t^rmn  HoIt>  C.J.  2  Ld.  Rays, 
750.  S.  C] 

'"c2lf^V**  pJECTMENTwas  brought  by  the  leflbr  againft 
«*wnyrproof  ^^  ^^^^^  ®"  *  Condition  of  re-entry  for  non-payment 

of  aaaai  entry     of  rcut,  and  Upon  a  trial  before  HolU  C«  J.  Broderick  umd^ 
JJjJ  ^cdf'  '*      **^  ^^  aftual  entry  and  oufter  was  neceflary.    Holt^  C.  J* 
Jwi»64.^c.   anfwercd,  that  true  it  was  thc  law  had  been  held  fo^  and 
accordingly  it  was  pra£tifed  till  the  cafe  of  Withers  verfns 
Gibfofiy  2$  Car.  2.,  vide  3  Keb.  2l8. ;  in  which  cafe  HmUp 

C.  J.  ruled  the  law  to  be  otherwife  upon  a  trial  before  him 
at  the  aflizes  in  Bucks^  and  held  that  the  confeflHon  of 

1  s:d.  «3.  Vide  icafc,  entry,  and  oufter  was  fufficient :  That,  upon  this 

Tbluni  319*     opinio"  of  his,  a  cafe  was  made  and  moved  in  court,  where 

all  the  judges  concurred  with  him :  That  accordingly  it 

was  held  by  Scroggs^  C.  J.  in  the  cafe  of  Sir  Hoiert  Fjt 

verfus  Billings  i  Vent.  332-      But  that  notwithftaudiag 

this  it  became  a  queftion  a;;ain  after  the  Revolution,  and 

that  he  himfelf  doubting  about  it,  it  was  moved  again  in 

court,  and  that  his  brothers  were  all  of  opinion  with  //o/r, 

and  that  accordingly  he  had  ever  fince  held  it  *,  and  fo  it 

t  B«t  ^^«  ^^^-^    was  ruled  in  this  cafe.     3  Keb.  282.  f 

J^  for  ic  rtnt'       ^*  ^'  Suppofc  an  entry  is  reouifitc  to  complete  the  title 

mufi  be  proveJ,   of  the  Icflor  of  a  plaintiff.     I  take  it  that  entry  is  not  con- 

T^"nfcffio!rSf  ^^^^'^  ^^  *^  general  rule,  but  only  thc  entry  of  thc  nOmi- 

the  entry,  aid.  ual  plaintiff  J  and  therefore  in  fuch  a  cafc  the  plaintiff  muft 

Rtym.  750,       prove  an  aftual  entry  by  his  leflbn     And  Half,  in  1  Fetttm 

75 >•  248.,  feems  to  hint  fo.     For  the  rule  only  confefles  that  the 

leiTor  of  thc  plaintiff  made  a  Icafe,  but  not  that  he  had  a 

power 


power  fo  to  do.  He  confefles  the  leflbr  made  fuch  a  leafe, 
that  the  plaintiff  entered,  and  the  defendant  ejeiied  him  i 
but  how  does  this  relate  to  the  leflbr's  entry  ?  {a) 

{a)  By  ftat.4  6.  2.  r.  28.  a  formal  cafes*  that  aflual  entry  is  only  necef* 

denand  or  re-entry  is  rendered  unne-  fary  to  avoid  a  fine.    The  reporter 

ceflary,  upon  a  condition  of  re-entry  makes  a  ju^tre  if  it  is  not  neceiTary  to 

for  nonpayment  of  rent.     In  Doug»  prevent  the  operation  of  the  ftatnte  of 

4Sc.  it  is  laid  down  as  fettled  by  the  limiutions^  and  refers  XQFord  v.  Qrtj^ 

opmioD  of  all  the  Judges,  upon  deli-  fofi  285.     Fide  Bur.  1897. 
beratioa  and  coniuieration  of  all  the 


14.     Turner  verfus  Barnaby. 

[Trin.  %  Ann.  B.  R.] 

1*  N  tjeBment^  if  at  the  trial  the  defendant  will  not  appear,  Proceeding 
^  and  confefs  leafe,  entry,  and  ouftcr,  the  courfe  is  to  fc*3^t^*5J  ^,7 
call  the  defendant  and  his  attorney,  if  he  be  within  the  does  not  confers 
rule ;  and  then  to  call  the  plaintiff  himfclf  and  nonfuit  ^^<^>  «ntry,  and 
him;  and  then  upon  the  return  of  the  pofiea^  judgment  cafw&c^Mr. 
will  be  given  againft  the  cafual  ejefkor.  ♦  Alfo  the  maftcr  s.  c*  Poft  566^ 
will  tax  coils  upon  the  rule  for  confeffmg  leafe,  entry,  and  ^49-  cSfesB.R. 
ouiler,  and,  if  thefe  be  demanded  of  the  defendant,  and  f^^  ^""^^  *^^' 
not  paid,  the  Court  upon  affidavit  will  grant  an  attach-  ^  r  ^/c  1 
inent.  [  20O  J 


15.    Anonymous. 

[Paf.  4Ann.B.  R.] 


HE  plaintiff  in  ejeftment  is  a  mere  nominal  pcrfon,  R^wfe  of  plain- 


Xifi  it  a  con- 


^    andtruftcefortheleffor,  andif  he  relcafe,thc  aaion,  ;;^p;.\Bur'. 
or  if  an  a£lion  be  brought  in  his  name  for  the  mean  pro-  665. 
fits,  and  he  releafe  it,  he  has  been  committed  for  coiv* 
tempt:  Per  Ho/i,C.J.{h) 

{i)  To  aflign  the  death  of  the  no-  of  the  Court  for  the  advancement  of 

minal  plaintiff  for  error  is  a  contempt,  juitice  in  many  refpefts*  and  to  force 

M»ore  y.  Goodrigbt^  Sir.  899.  the  parties  to  go  to  trial  on  the  merits. 

In  jffim  V.  ParJttM,  2  Bur,  66y,  the  without  being  intangled  in  the  nicety 

following  defcription  of  the  nature  of  of  pleadings  on  either  fide. 
this  a^on  was  gii'en  from  the  onani-         The  ii^  of  the  plain^ff,  and  the 

moos  opinion  of  all  the  Judges  :  fenant  in  fojfejjiw^  are,  fubdantialiy  and 

•The    nominal  plaintiff  and  cafual  in  truth  »/i6tf/tfrfcr/,  and  the  ^n/y  parties 

2'eAor  are  judicially    to    be    conii-  to  the  fuit..    The  tenant  in  poffrflion 

?red  as  xhtfi^ttousfirm  of  an  adion  muft.be  duly  ferved  i  and,  if  he  is  not» 

fVii//x  brought  by  the  ^^^  of  the  plain-  he  has  a  right  to  fet  afide  the  judg- 

tiff  againft  the  Unamt  in  fojf^on,  in-  ment.    If,  after  he  is  duly  ferved,  he 


Tented  under  the  control  and  powep    does  not  appear^  but  lets  judgodent  go 

Y  i  by 
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€ntrp  iTotciWe* 


i>y  defaults  fach  jadgment  is  carried 
into  execytion  againll  him  by  a  writ 
of  pofTedion. 

There  is  no  difUn^ioii  between  a 
judgment  in  ejedment  upon  a  verdi^ 
and  a  judgment  by  default.  In  the 
firft  cafe>  tbe  right  of  the  plaindfF  is 
tried  and  determined  againll  the  de- 
fendant ;  in  the  lad  cafe  it  is  coitfej/ed. 

An  adion  for  the  mffiie  profits  is 
con/equential  to  the  recovery  in  ejed- 
ment.  It  may  be  brought  by  the  Uf" 
Jhr  of  the  plaintiff  io/his  own  name,  or 
in  the  name  of  the  nominal  lejfte ;  and 
in  either  (hape,  it  is  equally  bis  adion. 

The  tenant  is  concluded  hy  the  jude- 
menty  and  cannot  controvert  the  title. 
Confequently  he  cannot  controvert  the 
plaintiff's  pojfejfion  \  becaufe  his  pof- 
ieffion  is  fart  of  his  title  :  for  the 
plaintiff,  to  entitle  himfelf  to  recover 
in  an  ejcdment,  mud  ihew  a  poffcffory 
right  not  barred  by  the  datute  of  limi- 
tations. 


This  judgment,  like  all  others,  only 
concludes  the  parties  as  to  the  fahjtS 
matter  of  it.  Therefore,  beyond  the 
time  laid  in  the  dcmife,  it  proves  no- 
thing at  all ;  becaofe  beyond  that  time 
the  plsdntiff  has  alleged  no  utle*  nor 
could  be  put  to  prove  any. 

As  to  the  length  tf  tim  the  Usumi 
bos  occufiedf  the  judgment  proves  no- 
thing, nor  as  to  the  vmltu ;  and  there- 
fore it  moft  be  proved  in  all  calies  brnv 
long  the  defendant  enjoyed  the  pre* 
miles,  and  what  the  'v^su  was;  and 
that  the  time  of  fuch  occupation  hj 
the  defendant  was  witbin  the  time 
laid  in  the  demife.  Fide  alfo  I  Btir. 
623.  3  BL  Com.  206.  1  Term  Rep. 
758.  2  T.R.  684.  Ejedments  are 
under  the  control  of  the  Court,  and 
may  be  managed  by  them  tt>  anfwer 
every  pnrpofe  of  juftice  and  conve- 
nience. Fairclaim  v.  Sbamiiilt,  3  Bur. 
1290.  Roe  v.  Lee f  2  BL  940. 


Cntrp  foxciW^ 


I .     The  King  verfus  Harris; 

[Faf.  II  Will.  3*  B.  R.    1  Ld.  Raym.440.  S.  C.  Comyns6i. 

O.  V'tJ 


Carth.496.  In- 
quiricion  icmov- 
cd  intoB.R.  no 
reilitbt'iuncanbc 
if  defendant  tra- 
vetCt  or  plead 
three  yean  pof- 
fefiion.     Far. 
U8.     1  VenL 
265.     3  Salk. 
170.  Comb  318. 
Hole  324.  S.  C 
3  Sailc  313. 
5  Mod.  441- 
CarctC.R.263. 


T  F  an  inquifition  oi  fircible  entry  comes  into  this  court 
*  by  certicrariy  there  can  be  no  rcftitution,  if  cither  the 
defendant  traverfcs  the  force,  or  pleads  three  years  quiet 
poflcffion  before  the  force  j  for  tlicfe  n^uft  be  tried  firft. 
And  Holty  C.  J.  remembered  the  cafe  of  Sir  Robert  Atkins 
and  the  Lord  Brounkery  concerning  St.  Catherines  hofpital  \ 
there  an  indidment  of  forcible  entry  was. brought  into 
B.  R.  per  certiorari^  and  my  Lord  Brounker  pleawded  that 
the  late  mailer  ( Mountagite )  and  brethren -of  the  ho^ital 
were  feifed  in  fee  in  right  of  the  hofpital,  andfocontinueSr 
it  to  himfelf,  and  that  he,  (5*^.  had  been  in  quet  pofieffioa 

for 
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for  three  years  next  before  the  force ;  to  which  plea  it  was  Comb.  Dif . 
never  replied.    Per  Holt,  C.  J.  upon  the  motion  of  Sir  l^'^J'T'' 

mil.  wuiiami.  J:;/;  l^^S 


2.     The  King  verfiis  Dorny. 

[Mich.  12  Win.  3.  B.  R.     1  Ld.  Raym.  610.  S.  C] 

AN  inquiGtion  of  tl  forcible  entry  was.  That  the  defend-  Tenant  at  win  I« 

ant  to*  al.  in  mejfuagium  exijlens  a  fchool-houfe  adtunc  J^J^^^^^g J^!,, 

exiften.  tenement.  J,  5.  intravenmt  faT  eum  dijfeifit.  expttlf.  iff  fion  muft  be*ex- 

e/eff,  extratenuerunt.     Mr.  Thompfon  objefted,  that  it  docs  P«ft'y  alleged. 

not  appear  what  cftate  J.  S.  had,  fo  that  he  might  be  but  ^'^^'  ^;^'^ 

tenant  at  will,  which  is  not  within  any  of  the  ftatutes.  447.   ril^'izj, 

Mr.  Lecbmere  contra :    ♦  Dijfeifit,  imports  that  he  had  a  > » 5» » 38.  Holt 

freehold.     Vide  3  Leon.  102.    Palm.  277.    All.  49.      Sed  ^^^^  ^'f '  ^i^? 

fer  Noltf  C.  J.  Here  is  an  entry  upon  j.  o.,  but  noexpul-  ant.  115.   Caf. 

fion  exprcfsly  alleged  j  and  the  difTeifin  ought  to  be  pofi-  "f-  »'6.  Poph. 

tively  charged;  the  words  being  expelled  and  dijfeifed  they  Jj/'iHai^^ 

held  him  out,  are  a  conclufion  without  premiles.      Fide  2  Hawlc  293. 

I  Sid  102.  Pofeftonat.  i$  ill  i  Fen.  306.    D^i/?v// is  ill  j  l.^*'^'^* 

cited  by  Mr.  Thompfon.    The  mquifition  was  quaflicd^  c^ant^°23 

^'"■-  ♦'[  261'] 


error. 


I.    Howard  verfits  Pitt. 
[Trin.  4  W.  &  M.  B.  R.] 


T' 


TRESPASS  agalnft  four  defendants;  the  P'^'^^^A^  S?i?Jliwlkor 
recovered  in  B.  R.    Error  was  afterwards  brought  in  crmTa'briw  in 
Cam.  Scacc,  where  it  pcnded  a  year,  and  then  abated  by  Cam.  Scacc.  the 
the  death  of  one  of  the  plaintiffs  in  error ;  then  another  |j|'*^'"^J^,j*.  "**' 
writ  was  brought,  which  pended  half  a  year,  and  abated  ,  remittitur.  *"* 
by  the  death  of  anotlicr  plaintiff.    The  plaintiff  in  the  Yeiv.  7.    Ro. 
original  aflion,  feeing  no  new  writ  of  error  brought  a  J22*4m.T<h. 
thiri  timcy  and  thinking  himfelf  at  liberty,  fued  out  exe-  ,.  ,6.  b/jCroI 
cution  by  ca.  fa.  againil  the  fur\'ivors»    Serjeant  Levinz  891.  Hoki. 

Y  4  moved 


a6i  4Erro^ 

Cro.  El.  364*  moved  for  %Jiiperfedias  to  this  ea.fa.  Btptr  Cw.  it  wa« 
tif'^'o.  jj^  agreed,  ift,  That  there  was  no  need  oizfcinfmu  to  re- 
%  Bur.  6^0. '  Tive  the  judgment  aeainft  the  funriYOTB,  but  that  was  fuf- 
ficientlj  revived  by  the  feveral  writs  of  error,  idly.  Where 
a  writ  of  enor  determines  in  the  Exchequer-cliamber  by 
abatement  or  difcontiniiance,  the  judgment  is  not  agadn 
in  B.  R.  till  there  be  a  renuttitur  entered  ^  for  without 
fuch  remittitur  it  cannot  appear  to  the  Court  of  King's 
Bench,  but  that  the  writ  of  error  is  dill  pending  pt  Cmn. 
Seacc.  3dly,  That  the  execution  was  erroneous  for  this 
caufe,  but  pp(  yoid  \  and  4  Leon.  197.  was  denjed, 

[  262  ]  a.    Parker  verfus  Harris, 

[Mich.  4  W.  &  M.  B.  R.    Intr.  Trin.  j  Rot.  tyJ] 

wiieretbepiaSn-  Tx  E  B  T  for  rent  in  C.  B.  upon  two  feveral  demifes,  one 
iL^^Tfe^Co^'  of  which  was,  reddendum  after  the  rate  of  18/. /«- 

jvvrrfeytheygitt  otittum.  After  judgment  for  the  plaintiff,  the  defendant 
aDcwjudgmwij  brought  a  writ  of  error  in  B.  R.  The  0>urt  held,  that 
dl^ant  hringt  reddendum  after  the  rate,  (fc.  was  void  for  the  uncertainty^ 
rnor.  Poft  401,  and  for  this  it  was  held  the  judgment  Oiould  be  reverfed : 
403-  "  R«P*  Then  it  was  a  queftion  what  judgment  the  Court  (hould 
Fir.  3!^  Comb,  g*^^*  Whether,  as  the  Court  below  {hould  have  given,  tn. 
314.  I  Saund.  judgment  for  part,  and  a  nil  capiat  for  the  reft,  or  a  bare 
'^  l^c'^'  '*^^^^f*^ '  ^^  P^^  ^^'■*  Where  judgment  is  given  for  the 
a  Vent!  249,  plaintiff,  and  tht  defendant  brings  error,  there  (hall  bnlV 
153,  270.  be  judgment  to  reverfe  the  former  judgment,  for  the  fuit 

Cw^  l^'  is  only  to  be  eafcd  and  difcharged  of  that  judgment :  But 
.Skin.  30'.  Holt  wherethe  plaintiff  brings  errpr>  t)ie  judgment  &adl  not  on- 
441.  Caic  aac  ]y  be  a  reverfal,  but  the  Court  iOiall  alfo  give  fuch  judg* 
ment  as  the  Court  below  (hould  have  given  ;  for  his  writ 
pf  error  is  to  revive  the  (irft  caufe  of  a£tion,  and  to  reco- 
ver what  he  ought  to  have  recovered  by  the  firft  fuitj^ 
wherein  erroneous  judgment  was  given  (a). 

(fi)  17^4  j?iir.  2156,  2490. 


3.     Lampton  verfus  ColHngwood, 

f  Trin.  6  W.  &  M.  B.  R.  Rot.  419.    i  Ld.  Raym.  27.  S.  C] 

^fattfr  contrary  JUDGMENT  was  givcn  againft  A.  and  J?.,  and  a 

Ihcfti'^ra^^^^^^^  J  /ffV^/ia/f/  taken  out  againft  R.  adminiftrator  of  J?., 

pi«ad«bi<  there-  *"^  ^^^  ^^^^^  returned,  and  thereupon  execution  award- 

t»,  not  ^niisn^bie  ed ;  and  xiitfcirefacitu  fuggefted  the  recovery  to  be  againft 

4  M^nfA       -^-  ^"^  ^'^  ^^^  ^^^  -^-  ^*^^  *"^  ^-  fwrvived,  and  after- 
&.  c;   &>4b.    ^'?rds  JB.  died  inteftate.  and  that  R^  is  his  ?uiminiftratOF. 

Noir 


«f  3- 


Now  !?•  brought  a  writ  of  error  coram  nobis  for  error  in  3*5*  ^«*- 
the  execution,  and  affigncd  for  error,  that  A.  furvivcd,  *J*;  H^UayS. 
and  hereupon  iflue  wasjoined,  and  found  for  the  plaintiff;  i  Ler.  78,  310I 
but  the  Court  notwithftandihg  quaflied  the  writ  of  error,  *<^'  »^«*44* 
holding  this  matter  not  a  matter  afEgnable  for  error,  be- 
caufe  it  is  contrary  to  the  furmifc  of  the  writ  of  fcire  fa^ 
€iaii  and  if  a  fcirefeci  had  been  returned,  he  might  have 
pleaded  it,  and  fince  it  was  not,  he  mull  bring  his  audita 
quiTila  {a). 

\a)  hn  audita  querela  was  brought     3  Ld.^ir^.327«  Vide  Sir.  igj^ioji, 
accordinglJTy  and  relief  given  thereon.    Bl.  I  iSj. 
Note  to  S.  C.  in  Ld.  Rajm.  4th  edit. 

4.     Hartop  verfus  Holt.  £  263  ] 

{Mich.  8  Will.  3.  B.  R.    1  Ld.  Raym.  97.  S.  C] 

IN  debt  brought  in  B.  R.  the  plaintiff  had  judgment.  5 ^o^* ^*^* 
The  defendant  brought  a  writ  of  error  in  the  Ixche-  ^w  n  J^tl 
quer-chamber,   and  the  judgment  was  affirmed.     The  Cam.  Scacc.  «b 
plaintiff  fued  out  zfcin  facias  in  B.  JR.,  and  had  an  award  *^  ^»*  o"  ^ 
of  execution.    Hereupon  the  defendant  brought  error  in  SJ^^tft^^"' 
the  Exchequer-chamber  tarn  in  redditione  judicii  quam  in  origloalju^g. 
adjuScatione  executionis.      Notwithftanding   all   this,   the  mcnttmnned 
pUintiff  in  the  original  a£lion  went  on  and  fued  out  exe-  joj/HSt^Ji. 
cution,  and  now  a  motion  was  made  to  fet  it  afide,  becatife  CafeiB.R.  105! 
it  was  fued  out  when  there  was  a  writ  of  error  depending. 
£t  per  Holt,  C]. 

I  ft.  The  intent  of  the  ftatute  27  E/iz.  was  only  to  re-  1  v«nt.  3*. 
lieve  upon  the  very  merits  of  the  caufe,  as  it  ftood  upon  Hob*7i!Vvent.' 
the  judgment,  which  the  juftices  and  barons  might  either  169.    5  Mod. 
affirm  or  reverfe ;  but  there  can  be  no  new  writ  of  error  *»9«  »  i^^« 
after  they  have  affirmed  or  reverfed.    If  this  fcire  facias  ^^^'  »M*x»-79- 
had  been  fued  out,  and  there  had  been  no  writ  of  error, 
then  upon  the  award  of  execution  a  writ  of  error  would 
have  lain  in  Cant.  Scacc.^  for  then  the  merits  of  the  firft 
judgment  had  remained  yet  to  be  examined :  But  in  the 
principal  cafe  the  merits  of  the  firft  judgment  were  exa- 
mined before  iht  fcire  facias ,  and  thereby  the  Exchequer- 
chamber  have  executed  their  power  and  authority.    If  a 
plaintiff  in  error  be  nonfuit,  he  (hall  not  have  a  writ  of 
error  again.    In  the  cafe  of  Exeter  College,  the  Lords  re- 
verfed the  judgment  of  this  Court,  and  fent  their  judg- 
ment down  to  be  entered  here ;  but  this  Court  refufed  it, 
becaufe  the  authority  of  the  judges  here  determined  vrith  Poft^oj. 
the  firft  judgment,  and  they  had  no  more  to  do  with  it. 

jdlv,  They  held  C9C  confeqitenti  that  the  writ  of  error  could  J*^-  c«fei  30* 

be        ^ 


a63  €rror^ 

be  no  fuperfedeas  to  the  exiecudan,  and  that  what  the  plaiiK 
tiff  did  was  welly  and  no  contempt  {a). 

(0)  Vide  Strange  ^^9  lioa.   Aiulr.  zSj*  Dn^.  550. 

5.    Grocnvelt  verfus  BurwelL 

[Trin.  10  Will.  3.  B.  R.  Fide  this  cafe,  titk  Coom  and  Jo- 
rifdi^Hons.  Ld.  Raym.  213.  S.  C.  bac  not  S.  P.  Comyna 
76.  S.  C] 

Ante  »^»  »«>•  T  T  was  held  in  this  czkper  Holt^  C  J.  that  whercrcr  a 
lici  to^»  new™'  "^^  jurifdiftion  is  crcftcd  by  zQ,  of  parliament^  and 
cictted  jurifdic  fhe  Court  or  Judge  that  exercifes  this  jurifdi£kion  a^s  as 
^  *^J**T^*  a  court  or  judge  of  record  according  to  the  courfe  of  the 
courife  of  com-  Common  law,  a  writ  of  error  lies  on  their  judgments ;  but 
sBonUw.  Co.  where  they  a£t  in  a  fummary  method,  or  in  a  new  courfe 
Lit.  288.  b.      different  from  the  common  law,  therp  a  writ  of  error  lies 

I  Vent*  13»  1 

a  Jon.  167.        not,  but  a  certtorart. 

4  Co.  21.' b. 

Ow.  63.  3Salk.  ft65.  S.  C.    Carth.  421,  49T.    Caics  B.  R.  245,  386.   Holt  184,  395,  536. 


[  264  ]  6.    Wicket  &  al.  verfus  Creamer. 

[Paf.  1 1  Will.  3;  B.  R.    I  Ld.  Raym.  439.  S.  C] 


t of  cfpor      "m^ R.  Nortfyej  and  Mr. Eyre  moYcd  to  fet  afide  an czeccK 
I'ordctUd-  ^^°"»  *"^  *^  ^^^^  was,  that  a  writ  of. error  was 


"Writ  4 

abates  fi 

ant  in  error r"  brought  on  a  judgment  recovered  in  this  court  by  A.  an4 
CareiB.R.240.  B.J  and  the  writ  of  error  was  allowed,  but  no  tranfcript 
s.  c.  Holt  2/4.  j^jjj^      ^  jj^j  .  ^^  ^j^^  defendant  in  error  fued  %Jare 

facias  quare  exectitifmem  non  ;  and,  upon  two  nihils  retumedy 
had  an  award  of  execution,  and  thereupon  took  the  plain-> 
tifif  in  error  upon  a  ca.fa. 

I'fl,  It  was  argued  and  admitted,  that  though  there  be 

but  one  defendant  in  error,  yet  the  writ  of  error  does  not 

Vide  I  Lill.  53  r.  abate  by  his  death ;  but  there  muft  go  2.  fare  facias  ad  au£» 

end.  error,  againil  his  executors.     But  that  the  defendant 

in  error  was  irregular  in  this  cafe,  becaufe  the  record  was 

not  tranfcribed,  and  that,  as  it  happened  here,  by  his  own 

fault.     Sir  Bartholomew  Slmver  on  the  other  fide  faid,  as 

to  the  firft  point,  that  the  plaintiff*  in  error,  (hould  have 

(hewed  the  death  of  one  of  the  defendants  by  pleading  to 

the  fcire  facias  J  but  had  flipped  his  time,  and  ought  not  to 

have  advantage  of  this  matter  without  audita  querela.   Up- 

on  which  it  was  held  per  H0U9  C.  J. 

txZ^ononi        That  where  the  defendant  had  matter  which  he  might 

fci.  feci,  defend-  have  pleaded  to  the  fcire  facias^  and  has  loft  the  benefit  of 

5  that 


that  by  an  award  of  execution  upon  a  ftire  feci  returned,  «nt  cannot  have 
he  is  eftopped  for  ever,  and  can  never  have  an  opportunity  "^^^'/I'^gf  ^\ 

«t»/»ir»  1         1  r  «  *  '    matter  pltuaabJe 

or  means  to  let  himfelf  m  to  take  advantage  of  that  matter,  to  that }-  other- 
But  where  it  is  an  award  on  two  nlhils  returned,  he  may  wife  after  two 
relieve  himfelf  by  audita  querela,  and  the  Court  wiU  fave  ^^j^f^;  ^l^}^ 
him  that  trouble,  and  relieve  him  upon  motion,  unlefsthe  Br.  Audit!  Que. 
ground  of  his  audita  querela  be  a  releafe,  or  fome  fuch  '***  **•    ^'^* 
matter  of  faft,  as  may  be  proper  to  be  tried :  And  the  ex-  *^*^  »  u^^* 
ccution  was  fet  afide.  '  194! 


7.  Anonymous. 

[Pafch.  II  WiU.  3.  B.  R.] 

nER  Holt,  C.  J.  A  writ  of  error  may  be  againft  the  Writof  aror 
-^    king  without   petition,  though  anciently  that  was  ^l^^^q^"^* 
ufed,  and  was  a  decency  ;  but,  (ince  1640^  writs  of  error  vide%Ca.Ab. 
have  been  made  out  ex  officio.  4i4» 


8.     GiggeerV  Cafe. 

[Pafch.  I  Ann.  B.  R.] 

A  CTION  was  brought  by  the  name  of  Giggeer,  and  Error  abates fcy 
^^  now  a  writ  of  error  was  brought  as  in  an  a£tion  be-  °*®??.'  ^°J2 
tween  Giggure  and  the  defendant,  whereas  his  fumame  for  e:cecution ; 
was  Giggeer  ,•  and  it  was  moved  that  the  defendant,  not-  othainrife  if  for 
withftanding  the  writ*  of  error,  might  take  out  execution ;  ][*"*'^c"*^* 
and  the  Court  held  this  was  a  fatal  variance  {a),  and  that  ^^\  '  ^    ^ 
the  record  was  not  removed  by  the  writ  of  error,  but  would       L  ^^5  J 
not  meddle  as  to  the  execution.   Etper  Holt,  C.  J.  Where 
a  writ  of  error  abates  by  motion,  the  defendant  in  error 
muft  move  for  leave  to  take  out  execution ;  but  where  by 
reafon  of  variance  the  record  is  not  removed,  he  need  not 
move  the  CoMxi  for  execution :  But  at  laft  the  record  was 
amended. 

(«)  On  nid  tiel  record,  Segra^e  for  afled,  that  all  writs  of  error,  wherein 

Seagrave,  held  no  variance  ^uia  idem  there  (hall  be  any  varian  ce  from  the 

^Hot,  HllUams  v.  Ogle,  Str.  88^.^  Fide  original  record,  or  other  defed,  may 

Staf.  5  Geo*  1.  r.  13.  by  which  u  is  en-  be  amended. 


26s  €rror« 


9*    Andrews  ver/us  Lynton* 

[Paf.  2  Ann.  B.  R.    2  Ld.  Rkyta.  884.  S.  C] 

Origiojl  lefurn-  I^  R  R  O  R  of  a  judnnexit  by  default  in  an  a£Hon  of 

SLSffTi^*  trcfpafs  in  C.  J?.,  the  error  affigned  was,  That  the  oer^ 

affigaabkl^cr.  fon  who  returned  the  original  Was  not  (beriff:  And  Mn 

lor.   Cro.  Jac.  Raymond  urged,  that  the  returning  was  not  a  minifterial 

3^597-  a&,  and  that  an  averment  lies  againft  what  the  flieriflF 

1  SM.  9^*  ^^'  ^^^^  ^  ^°  officer,  but  not  as  a  judge.     Fidt  Teh.  34. 

iKeb. 3(3,388.  2  Cro.  12.  7  ff.  7.  4.  8  H.  4*  15.  I  Cr9.  421.  i  jRo.  758, 

Jjfl^^J^ft    l6o.    2  L«;.  184,  242.    2>.  125.     Et  per  Holt^  CJ. 

Wcompbioedof  i^t  I^  ^^  (herifFdid  not  return  the  writ,  it  was  irreguhr, 

tbe  iune  term,    and  you  ihould  have  complained ;  but  that  ihould  have 

^  iK^'pki^*  been  in  time :  When  a  writ  comes  in,  the  defendant  has 

3  B.  16.'  2II  the  term  to  complain  of  irregularity,  and  in  diat  time 

the  fhetifF  might  have  had  leave  in  C.  B,  to  difavow  the 

return  ;  but  after  the  term  is  flipped,  and  the  writ  is  filed 

and  becomes  a  record,  it  is  then  too  late,  and  every  one  is 

eftopped  to  fay  the  (herifF  did  not  return  it.    But,  2dly, 

The  defendant  in  the  principal  cafe  admitted  the  original 

by  appearing  and  not  challenging  the  original;  as  if  a 

venire  be  returned  by  one  that  is  not  iheriflF,  this  is  not 

affignable  for  error ;  becaufe  he  might  have  challenged 

the  array  for  it  at  nj/l  prius. 


10.  Gibbons  ver/us  Roberts. 

[Mich.  2  Aim.  B.  R] 


CcHrt  may  Ik     T^  R  R  O  R  of  a  judgment  in  Bri/lol  in  an  aftion  of  debt 
iieid  per  fesein     ^  upon  a  bond.     I  ft.  It  was  objeSed,  That  the  ftyle 
iwVi'^rt^^     of  the  Court  is  laid  to  be  fecundum  legem  mercatwrimmi 
ftapie.  %  u.      which  cannot  be  but  in  a  court  of  ftaple ;  and  debt  upon 
Riym.  819.      a  bond  is  not  infra  legem  mercatoriam.     Et  per  Curm  Wc 
«*-Ci.  61.      ^jjj  jn^gjjj  fijjg  jQ  \^  another  fort  of  cuftomary  court  un- 
der that  name  \  as  where  a  court  of  pie-powcler  was  Cud 
to  be   held  by  prefcription,  which  could  not  be^  this 
Court  held  it  to  be  a  cuftomarv  court  under  that  deno- 
mination.    2dly,  It  was  objeded,  That  here  was  a  £ei 
datus  partibus  pr^diS.y  and  it  was  not  alleged  to  be  per 
Curiam  datus.     Sed  per  Holt,  C.  J.   Where  an  award  of 
procefs  or  judgment  is  alleeed,  it  muft  be  faid  per  Citr.^ 
but  a  diej  datus  need  not ;  tor  though  it  may  be  precepmr^ 
[  266  1       ^iufn,  yet  it  muft  be  given  by  the  Court.    3dly^  It  was 
^  objeded.  That  the  certiorari  was  awarded  to  the  (beriff  of 

the  county  of  Briftol^  and  the  return  is  by  the  iberiff  of 


BrtftJ.  Sed  nott  allocatur  i  For  we  take  notice  of  all 
counties,  being  to  aw^rd  procefs  to  them  everv  day,  and 
the  flieriff  is  our  officer.  4thly,  It  was  objedled,  That  the 
return  was  bv  a  fucceeding  flieriff*,  and  not  by  him  to 
whom  the  wnt  was  direQed.  Sed  mn  allocatur;  for  the 
writ  is  to  the  flieriff  as  flieriff,  and  not  to  him  by  this  or 
that  name ;  and  therefore  different  from  a  writ  of  error  to 
(he  Chief  Juftice  of  the  Common  Pleas. 


II.    Hale  ver/iis  Clare. 

[PaC  3  Ann.  B.  R.] 


Mod.i49.S.C 
VarUoce  be- 


T  N  a  borough-court  a  plaint  was  entered  as  the  pbint  of  ^ 
*  jt.  A,  iind  the  declaration  was  by  jf.  B.j  executor  of  ^^"^"T^y^^ 
y.  S.,  and  on  a  writ  of  error  in  B.  R.  this  variance  was  dedantioo  ia 
affignied  for  error:  And  the  Court  held,   ift,  That  want  inferior couit it 
of  a  phint  in  an  inferior  court  is  the  fame  as  want  of  ori-  iJJI^diminutiM?" 
ginal  in  the  court  of  Common  Pleas ;  and  that  this  could  c«n  be  aUeged  of 
not  be  a  plaint  in  this  aAion  j  and  though  a  verdiA  will  J*?U?«  «»^  ^ 
cure  want  of  ori^nal,  yet  there  is  no  verdift  in  this  cafe.  But  Si^iti. 
2dly,  If  fnch  variance  nad  been  in  a  record  of  the  Com*  tend»  not  to 
mon  Pleas,  diminution  might  have  been  alleged,  and  a  ^*^. '  ^^^ 
good  writ  certified ;  but  in  records  out  of  inferior  courts,  vldeGoSb.^:^;. 
no  diminution  can  be  alleged,  and  the  Court  mud  take 
them  as  they  find  them(aj.     Vide  i  Fen.  6.   2  Cro.  108^ 
109.  Jo.  304.   X  Cro.  282.  Hoi.  130,  134,  264,  282. 

(a)  R.  ace.  Rep.  B,  R.  Temp.  Hard^    mandum  eon/cientiamp  2  Cromp*  Frac. 
367.   But  the  Court  may,  if  they  fee    ad  edit.,  353. 
occaiion,  award  a  certiorari  ad  infor* 


12.     Regina  vcrfns  Foxby, 

[Trin.  3  Ann.  B.  R.] 

THE  defendant  was  conviAed   at  the  fellions  for  a  SMod.  n.S.c. 
fcold,  and  adjudged  to  be  ducked.     She  brought  a  ^^^'^'^'^^ 
writ  of  error,  (by  leave  of  tlie  attorney-general,)  and  the  to  remoTc India- 
Chief  Juftice  faid,  the  Court  was  well  enough  poffcffcd  of  nicnti.    Mod. 
diecaufe  by  writ  of  error,  but  the  beft  way  was  by  certio^  f  vwi'/'ct. 
rari  to  remove  it  into  the  crown-office,  and  then  bring  a  Holt  174. 
writ  of  error  coram  nobis  refiden. ;  and  upon  that  the  courfe 
is  to  give  a  rule  to  aiCgn  errors  and  then  to  move  for  a 
peremptory  rule,  and  in  default  thereof  to  have  a  mnprof.^ 
and  then  an  award  of  execution. 


lO' 
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13.    Bumaby  ve^^  Saunderfon. 

[Trill.  3  Aan.  B.R.] 

MxL  Cafet  174.  1^  R  R  O  R  W2S  brought  on  a  judgment  in  C.  B.,  and 
Difeodaoc  in  H.  ^^^^^j^  ^f  ^^  original  afligncd  for  error.  The  defiuid- 
afecond  certior-  ^Ht  in  CTTor  Came  m  gratfs,  and  alleged  dumnution,  and 
ari  afcer  a  Tari-    prayed  a  certiorari,  and  thereupon  a  yariant  original  was 

SmS^^J^hr  ^^rtific^-  Upo"  ^*^*s  ^^  c**"^  »P'*«*  *^  *c  ^*T  g^^cn,  and 
frft.  fuggefted  another  original  of  fuch  a  term,  *  and  prayed 

*  r  ^67  1    ^"^^^^'^  certiorari    This  appearing  on  the  mailer's  report, 
1-       7  J    the  queftion  was.  Whether  it  was  regular?  Et per  Heh, 
TraJfitei.      ^"  J*  '^  *  record  below  be  of  Eafter-term,  and  want  of  ori- 
19.  a  Cto.  Car.  ginal  be  afligned  for  error,  the  defendant  may  allege  dimi- 
130.   Str.  440.  nution,  and  then  a  certiorari  goes  to  the  aifii  iremem 
l^rd  Rajm.       ^^^j^  ^^  certify  an  original  of  Eafter-tcrm,  tliat  being  the 
term  of  which  the  placita  is :  If  then  the  cufios  hrewum  cer- 
tifies a  wrong  original,  or  that  there  is  no  original,  then 
the  defendant  may  come  and  fuggeft,  before  in  nuUo  eft  er-^ 
ratum  pleaded,  that  there  is  an  original  of  another  term, 
3  Leon.  io6»       v/s.  Hilary  or  MichaelniaSy  and   then  tlierc  muft  go  a  ar-^ 
tiorari  to  the  cujlos  brevium  to  certify  that,  and  another  ta 
the  Chief  Judice  of  the  Common  Fleas  to  certify  the  con- 
tinuances.    Alio  if  the  cujlos  brevium  certify  a  wrong  orU 
ginal  of  the  fame  term  the  placita  is  of,  it  1ms  been  held 
the  defendant  may  fugged  there  is  a  right  original  even  of 
that  very  term  ;  and  wYicn  both  are  before  the  Court,  the 
Court  will  apply  the  record  to  that  which  is  a  good  origi- 
nal.    ^  Cro.  279* 


14.     Smith  vetfitj  Stoneard. 

[2  Ld.  Raym.  1156.  S.  C] 

Where  want  of    T  N  a  writ  of  error  of  a  judgment  in  C.  B.  after  verdif^, 

•  ^i^th^'piaS"         l^^  plaintiff  in  error  afligned  for  error  the  want  of  an 

in'error  muft       Original,  but  did  not  take  out  a  certiorari,  as  the  courfe  is  ; 

^"Vf^r'T"'    ^^  defendant  in  error  pleaded  in  nullo  eft  erratum  t  and 

jyndaniconfcfles  ^hen  the  caufe  came  on  in  the  paper,  it  was  obje&ed, 

jc.    Hole  274.    That  there  ought  to  have  been  a  certiorari  taken  out,  and 

5*  ^-  a  return  of  the  want  of  an  original  upon  that ;  for  there 

might  be  an  ill  original,  which  is  not  aided  by  vercUA, 

though  want  of  original  is.     Et  per  Holt,  C.  J.  If  want  of 

an  original  be  afligned  for  error,  and  the  plaintiff  in  error 

docs  not  fue  out  a  certiorari,  the  courfe  is  for  the  defend-* 

ant  in  error  to  go  to  the  mader  of  the  office,  and  get  a' 

rule  for  the  plaintiff  in  error  to  return  his  certiwarii  and 

in 


m  cafe  he  does  not  get  it  done  accordingly,  the  alTignment 

of  errors  fignifies  nothing ;  but  if  the  defendant  in  error 

win  come  gratis  and  confefs  the  error,  there  need  be  no 

certiorari  returned  5  and  as  to  the  objedion,  That  there 

may  be  a  bad  original  in  this  cafe,  that  is  another  kind  of 

error;  (or  when  want  of  original  is  afligned  for  error,  the  vide  i  Bam. 

Court  will  nerer  intend  a  bad  original.    The  judgment  ®*  ^  *59- 

was  affirmed. 


15.     Carlton  verfiis  Mortagh.  [a68] 

[Trin.  3  Ann.  B.  R.    2  Ld.  Raym.  1005.  S.  C] 

A  Writ  ^jtrwr  was  brought  upon  a  judgment  in  debt  in  6  Mod.  uj, 

C  -a.,  and  want  of  original  was  afligned  for  error.  *°^:  ^^^  ^ 

The  defendant,  before  a  certiorari  returned,  came  in  ^ra-  X^T\t^^ 

iitf  and  pleaded  a  releafe  in  bar ;  the  plaintiff  ki  error  de-  mirpieaded.  The 

murred,  and  the  defendant  joined  therein.     It  was  agreed  Court  may  award 

per  tot.  Curiam^  that  the  releafe  was  mifpleadcd  for  want  fnf"m°  wnfj. 

of  a  venue;  atid  upon  this  the  queftion  was.  Whether  the  cotiam.  Mod. 

Gourt,  ex  tfficio,  QiouM  award  a  certiorari^  that  it  might  ^*^  *?^- 

appear  to  them  whether  there  were  an  original  or  not  ?.  ,2*5.  'x  Cro.  S4! 

Holt^  C.  J.  was  of  opinion  that  the  Court  could  not  award  Moor  700.  Nojr 

^certiorari :  becaufe  the  queftion  was  not.  Whether  error  ^3»  ^4-    i  Sid. 

or  not  ?  but  whether  barred  or  not  by  the  releafe  ?  And  3^sailc!  399!' 

that  want  of  original  was  certainly  error  in  this  cafe,  which  s.  c.  Hole  275. 

the  defendant  had  confefled  by  coming  in  rratis  and  plead-  J^""^  5*""°; 

i.        ,-        f.        ,        ,  '.        .°       ^.,       ,r  depart  from  the 

mg  his  releafe ;  for  that  by  commg  m  gratis  he  had  pre-  point  put  ia 

vented  the  plaintiff,  and  hindered  him  from  completing  his  judgment. 

error  by  taking  out  a  certiorari:  and  therefore  the  Court  *cre.'8^. 

muft  take  it  to  be  as  the  plaintiff  had  admitted  :  Alfo  that  ^  Lev!  234. 

the  Court  is  not  at  liberty  to  depart  from  the  point  refer-  Hob.  54.    Far. 

red  to  their  judgment:  At  that  rate  they  ftrike  out  the  JJ^^i^^fof/ 

plea  in  bar  and  the  demurrer,  and  give  judgment  on  the  235*.  Rcp.B.R. 

certidrari:  That  the  Court  is  no  more  at  liberty  in  this  Temp.  Haru. 

cafe»  than  if,  inflead  of  a  demurrer,  iffuc  had  been  joined  ^ '  ' 
upon  this  plea,  and  found  for  the  plaintiff;  and  if  that 
had  been  the  cafe,  the  Court  might  as  well  have  granted  a 
certiorari  to  fee  whether  the  trial  was  to  any  piirpofe :  But 
he  allowed  a  diverfity  between  a  particular  error,  ns  in  this 
cafe,  and  the  general  errors  affigncd ;  for  if  the  defendant 
had  pleaded  a  releafe,  and  that  had  been  found  ogainit 
him  ;  yet  the  Court  could  not  rcvcrfe  the  judgment,  unlcfs 
error  had  appeared  in  the  record.     Catn-i jujliciarii  cojitra ; 

Po^vys  and  Gould  held,  that  the  a£b  of  the  parties  might  \u\2  Ctmn^nc- 

foreclofe  themfelves,  but  not  the  Court;  and  that  they  ham ..  Hoj.tjn, 

arc  to  give  judgment  upon  the  whole  record  according  to  ^^'  '^^' 
confcience  and  right,  and  cannot  be  concluded  by  any  ad- 
mittance of  the  parties.     And  Powell  took  this  diiTcrcnce^ 

If 


368  o^rror. 

If  error  be  affigned  in  a  ie£eGt  which  will  appear  bj  the 

^^  443*       record  itfelf^  and  the  defendant  pleads  a  releaic^  the  Court 

^^*       ought  not  to  reverfe  the  judgment  though  the  reJeaie  be 

milplcaded ;  bccaufe  it  b  an  error  in  law,  which  appears 

upon  the  face  of  the  record,  and  the  releafe  was  to  m  the 

writ  of  error*   A/iier  if  the  error  does  not  appear  upon  the 

Error  IB  faa  may  record  I  for  in  fuch  cafe  the  Court  muft  go  on  to  deter-»- 

w  confeffed,  but  mine  the  writ,  and  whether  there  be  error  in  die  record  or 

wiiki^t^eT   ^^^ '  ^°^  ^  ^^'^  ^^^  ^"^  ^^  ^^  might  be  confeffed ; 

4  Bar.  1551.  ac.  but  error  in  law  could  not ;  by  errors  in  {z€t  he  meant 

r  260 1        ^^^^  errors  as  could  not  appear  on  the  face  of  the  re- 

1  RoU.  7C4.       ^^^^  »  ^^^  therefore  if  a  matter  in  pais  be  affigned  for  error, 

Noy  83,  84,       and  the  defendant  plead  a  releafe,  but  mifplead  it  ;  or  if 

'  1^°°*/^*  p     i^u^  ^  taken  and  found  againft  him,  the  Court  in  fuch 

17.  ilnd.^109.'  ^^^  ^^^  rererfe  the  judgment  without  more  ado.     Fkk 

\df.  118.     *  ai  E.  3.  54.    I  Cro.  415.   7i.  373,  374.  I  Ra.  764,  765. 

2  Crv.  60*  Laf.  152.    X  ^.  139, 140*   5  C9.  37.    After 

in  nulb  tjl  erratum  pleads,  the  plaintiflF  cannot  hare  a 

certkrart  ex  debito  jufiitiiey  but  it  may  be  granted  ad  In- 

fornumd.  cwfcientiam  Cur.  28  H,  6,  lo.  9  j&.  4.  31.     The 

Court  will  award  it  in  order  to  affirm,  but  never  to  rererfe 

a  judgment  or  make  error.    PtJm.  52.  J:  138.  21  E.  4. 

3^*  39>  44«    2  Cro.  6,  141,  445.   3  Cro,  836,  837. 


16.   Tyfon  verfus  Hilli&rd. 
[Hill.  3  Ann.  B.  R.    a  Ld.  Raym.  112a.  S.  C] 

Cbntjonncei  |  jj  ^i^^  ^f  ^  judgment  in  C  5.  the  dedaration  wa» 
S^ntb^ftSe  ^""*  ^'^'"^  -rfi«««,  and  want  of  an  original  affigned  for 
certionri  «vich  crror,  and  a  certiorari  was  awarded,  and  the  original  re* 
^e  origiiiai.  tumcd  with  the  continuances,  by  which  it  appeared  the  de« 
Haui76.  S.C.  ^^^^^^^  ^3  ^;,^  ,j  jjr^  j^  ^i^j^  imparlances  till  Jrw. 

I  Ann^i  and  the  original  of  that  term ;  fo  that  it  appeared 
to  be  a  fuit  pending  in  the  Common  Pleas  before  any  origi- 
nal^ which  was  theobjefiion.  Vide  i  Lev.  6g.  i  Kiei.  \^^^ 
197,238,377.  Telv.  io8.  &ed  non allocaiur I  foxperHobp 
VideiRoLAbr.  C.  J.  The  certiorari  as  to  the  continuances  was  imperti* 
^^^  nent,  and  fo  is  the  matter  returned ;  and  as  to  the  reft  the 

return  is  impoffible  and  contrary  to  the  record,  and  there- 
fore the  imparlances  (hall  be  taken  to  be  in  another  cauie* 
Vidi  Style  293.     Judgment  affirmed  («)• 

(«)  Vidt  1  inif.  181.  Dyii  V.  Sweiti/^. 


(Srror* 


3(^9 


17.     Redhatn  verfus  Waters. 

[Hill.  4  Ann.  B.  R.] 

¥  J  P  ON  i,'  writ  of  error  oJF  a  judgment  in  the  Court  of 
^  Berwiciy  the  proceedings  were  returned  in  Englijb, 
Et  per  Cur*  it  was  held,  that  on  a  writ  of  error  the  Court 
of  King's  Bench  rs  to  take  notice  of  the  particular  laws  and 
cuftoms  of  the  place  where  the  judgment  was  given^  and 
the  law  of  that  place  need  not  be  returned,  but  the  Court 
muft  inform  themfelves  of  it ;  alfo,  that  if  by  law  the  pro- 
ceedings jbeloW  be  in  Eftgli/b,  they  may  be  fo  entered  here  j 
and  a  di^rence  was  taken  between  a  writ  of  error  and  a 
hitbeas  carpuSy  for  upon  a  hakas  corpus  the  inferior  jurifdic« 
tion  muit  in  their  return  fet  fcHrtn  the  particular  law  or 
cuftom  of  the  place  whereby  they  juftify  their  commit^ 
raent,  otherwife  the  Court  is  not  to  take  notice  of  it. 


upon  a  writ  of 
error  thft  Court 
Uket  hodce  of 
the  law  or  cuf- 
tom of  the  infe« 
riorjurifdidiion ; 
otherwife  on  t 
habeas  corpus. 
2  Ld.  lUymi 

1220. 


l8,     Meredith  ver/us  Daviess 

[Paf.  10  Ann.  B-  R.] 

tj*  k  S.  O  R  of  a  judgment  for  the  plaintiff  in  ejeQment 
^^  in  the  grand  feflion  of  Jf^aies  after  verdict ;  the  gene- 
ral errors  were  affigned,  and  in  nullo  ejl  erratum  pleaded. 
Upon  arguing  of  the  cafe  it  appeared  that  the  declaration 
fet  forth  a  demife  for  a  term  of  years  to  the  plaintiff, .  but 
did  not  fliew  that  the  plaintiff  entered  or  was  poffeffed ; 
and  the  truth  was,  that  this  line  was  omitted  in  the  tranf- 
cript,  and  the  Court  held  this  defeft  to  be  fatal.  Here- 
upon the  plaintiff  prayed  the  Court  would  ad  infonnand. 
confcieniiam  award  a  certiorari  to  the  grand  ffffions.  Mr. 
Brydges  zxg}xt6.  it  could  not  be  done,  for  that  the  party  had 
tltopped  himfelf  by  pleading  in  nullo  ejt  erratitfni  and 
though  the  Court  mignt  do  it  in  order  to  te  certified  of 
the  out-branche&  of  the  record,  as  in  the  original  writ  or^ 
warrant  of  attorney,  which  are  not  returned  with  the  body 
of  the  record  upon  a  writ  of  error,  and  which  indeed  are 
contained  in  another  roll ;  yet  the  Court  could  never  do  it 
to  be  certified  of  any  thing  in  the  body  of  the  record : 
They  muft  fuppofe  it  to  be  returned  as  it  ought  to  be,  and 
tnuft  take  it  as  it  is,  and  are  concluded  by  the  ad  million  of 
the  parties  from  taking  it  to  be  otherwife.  Vide  i  Rjo.  264; 
2  Cro.  6.  9  E.  4.32. 

On  the  other  fide  it  was  argued^  that  by  in  nullo  ejl  er^ 

Saturn  the  defendant  admitted  the  record  perfeft  ;  for  the 

effe£t  of  his  plea  is  that  this  recordj  as  it  is,  is  without 

Vol.  I*  Z  error; 


[270) 


Court  may  award 
certiorari  ex  offi- 
cio to  fupply  a 
defe£l  ia  the 
body  of  the  re- 
cord after  in 
nullo  eft  erra- 
tum pleaded. 
I  Ro.  Ab.  767; 
M.  I.     5  Co. 
37.  b.     2  Roll. 
Rep.  471.  Still; 
35»' 


By  pleading  in 
nullo  eft  erra- 
tum, the  defen  J- 
ant  admits  the 


^70  dError* 

record  to  be  pet-  eiTor ;  thcrcforc  hc  cannot  come  and  allege  dimination 
S^TdVXgr  afrcfli,  and  fay  that  there  is  error  by  reafon  of  fuch  a  de- 
diminution.        fe£^j  for  that  is  againft  his  former  fuppofal ;  and  by  the 
Far.  104,  ii4«    fame  reafon  he  may  be  let  in  to  allege  a  diminution  more 
&c*TLev.'2.;9.  ^^^^  once,  andhc  may  allege  it  /«  htfinitumi  that  the  party 
%  Lev.  3)$,  239,  W2S  therefore  bound  and  foreclofed  by  this  admiirion,auid 
*99«   »  M(^.^   xhzt  equally  as  to  all  parts  of  the  record  •,  but  the  Court 
199.  Moor  700!  ^^^^  ^^^  foreclofed,  for  the  writ  of  error  is  a  commiffion 
a  Cio.  141.        to  them  to  examine  the  errors,  viz.  quod  infpeSis  record*  & 
proceffii  fieri  faciat  qttcd  de  jure  fuerit  faciend.  Therefore  no 
admiflion  of  the  parties  can  or  ought  to  reftrain  the  Court 
from  looking  into  the  record  before  them.     That  in  the 
cafe  of  Carlton  and  Mortagh  (aftte  pla^  15.)  the  plaintiff 
afligned  for  error  want  of  original,  and  the  defendant 
pleaded  a  releafe,  but  mifpleaded  it ;  and  though  this  was 
a  full  confeflion  of  the  party  that  there  was  no  origiaal, 
yet  the  Court  awarded  a  certiorari ^  and  affirmed  the  judg- 
ment s  but  that  had  been  otherwife  if  he  had  affigned  for 
error  infancy ;  becaufe  this  could  not  appear  by  infpe£t- 
ing  that  record :  And  that  wherever,  by  infpe£iing  the  re- 
cord, the  Court  may  affirm  the  judgment,  they  ought  to 
award  a  certiorari.     And  as  the  party  by  pleading  in  nulla 
f  271  1        5^  erratum  is  eftopped  to  pray  a  certiorari  as  to  every  part 
i  Mod.  a  10.      of  the  record,  fo  the  Court  is  foreclofed  as  to  no  part; 
1  Sid.  J 39.        and  the  cafe  of  Gwin  was  cited,     i  Keb,  557.     In  a  ^tod 
ei  deforceat  judgment  was  given,  quod petens  teneat  pr^diQ. 
tenementa  inflead  of  recuperet :  Upon  this  a  vnit  of  error 
was  brought,  and  after  ///  nullo  eft  erratum  pleaded,  the 
Court,  being  informed  the  judgment  was  right,  fent  a  cer^ 
AflteaoS.  tiorari.     In    the  cafe  of  Fan/baw  and  Morrifon^    3rrif. 

5  Mod.  290.       3  Ann.  B.  R.   in  a  fcire  facias  on  a  recognizance  againft 
bail,  judgment  was  for  the  plaintiff,  fsf  quod  recuperet  dam* 
na  occafione  dihiihnis  e^iecutionis ;  which  was  naughty  being 
not  warranted  by  the  ftatute,  which  gives  only  cofts  cJ 
Rtp.  B.  R.        fuit;  in  nullo  ejl  erratum  was  pleaded,  ai^l  the  defendant 
Tcnip.  Hard,     got  this  amcmlcd  in  the  Common  Pleas,  and  the  Court 
'  su'  0-7* '''^*  fuffcrcd  it  to  be  amended  here.     Et  per  Cur.  a  rule  was 
•  made  for  a  ctrtiontri  upon  thefe  reafons,  together  with  an 

affidavit  that  the  record  was  right  below. 


(    «7»    ) 

€fcapev 


i.  •Seott  verfus  Peacock* 

[Mich.  4  W.  &  M.  B.  R.] 

**pO  z  jcire/acias  quare  executtbnem  fion  upon  a  judgment^  Pwcstdent  afTcht 

A     the  defendant  pleaded  that  he  was  formerly  taken  in  ^^i  McifiTd-^ 

^execution  by  ca.  fa.  upon  the  fame  judgment,   and  the  cape,  but  not 

i(beri£Ffuffered  him  to  efcapc,  to  which  efcape  the  plaintiff  fubfcquenu  . 

'then  ani  there  confented:  &ed  rum  allocatur  $  for  the  af-  p.^^s.c.by« 

'fent  fubfequent  will  not  make  it  an  efcape  with  the  con:-  iVs/and  cafes 

(Tent  of  the  plaintiff,  and  therefore  he  has  either  his  reme-  »nm«rg-  a;wiir; 

dy  agatnft  the  flicriff>  or  may  retake  the  party.  *^-  ^'^  ""^ 

i.    Dominus  Rejt  verfus  FelL  t  ^7*  J 

[Hill.  loWill.  3.   B.  R.     iLd.  Raym.  424.  S.  C] 

jpELL  was  indifted  by  two  feveral  indictments,  Wz.  5  Mod.  474. 
:*      one,  for  that  he  being  keeper  of  Newgate^  one  Bir-  ^'***.*^"**^    r 
ienbead  was  committed  to  the  prifort  6f  Newgate  fub  cujloi.  ^gi?geot  cfc^ps' 
vicecom,  Midd.i  and  the  faid  Birkenhead  being  in  cuftody  of  H.  committed 
lotJ^eU,  oneratus  dlta  proditibhe^  the  defendant  negligently  ^^*'^^* 
buffered  hitn  to  efcape.     And  it  was  bbjeSed  in  arreft  of  hig?^*fon,  iW. 
Judgment,  that  the  warrant  of  commitment  ought  to  have  Holt  279.  s.c. 
been  fet  fbVth  j  which  was  not  done  \  and  it  was  argued  j*^"^;  Ha"k! 
by  Mr.  NoHhey^  that  even  in  debt  for  efcape  the  coiymit*  c.  19.  r.  144^ 
Inent  ihuft  be  fet  out,  3  Cro^  894.  2  Inft.  596.>  and  he  10  vincr  1x4. 
inight  be  charged  with  high  treafoh,  and  not  committed 
for  it ;  and  at  the  time  of  the  efcape  he  does  not  appear  to 
liave  continued  charged,  nor  iis  it  faid  that  the  defendant 
let  him  cfcape^w^  warranto  or  pariondtione.     Et  per  Holtf 
Chief  juftice :  ift.  It  is  not  enough  to  fay  that  he  was 
charged,  but  he  niuft  alfo  be  faid  to  be  committed  for 
high  treafon ;  for  if  if.  be  in  cfuftody  for  trefpafs,  and  an- 
oAer  (hould  go  before  a  juftice  and  fwcar  high  treafori 
agatnft  him,  H»  is  in  cuftody  and  alfo  charged  \trith  high 
treafon;  yet  the  gaoler  in  that  cafe  is  hot  liable,  as  he  1K0i.Abr.S09. 
would  haire  been  in  cafe  H.  had  been  committed  for  trea-  ^*  3-  »  Mod, 
fon:  The  precedents  are,  cujus  caufa  commtjfus  fuit ;  and  c^.j^c.^f^g^ 
the  warrant  of  commitment  wa?  fet  out  in  Lord  Gref%  pi.  ii,  * 

Z  a  cafe 


27^  (ZBGcape. 

cafe ;  and  if  there  be  error  in  the  warranty  the  gaoler  (hall 
take  no  advantage. 
Poll  187.  2dly,  The  prifoner  is  in  cuftody  both  of  the  gaoler  and 

I  Rd.  Akr.806.  ^f  ^jj^  (heriff,  and  if  he  be  committed  to  the  flicriff;  and 
the  gaoler  fuffer  him  to  efcape,  the  gaoler  is  puniihable  ; 
for  the  {heri£F  (hall  anfwer  civilly  for  the  faults  of  his  gaol- 
er, but  not  criminally  {a).  Vitk  14  E,  3.  e.  10.  19  &  7. 
c.  10.  And  a  commitment  to  a  prifon  is  frequent^  «»• 
Committitur  prifofut ;  ccmmiitUur  Turri  London, 

3dly,  The  Court  will  not  intend  a  pardon  ?  If  any  were, 
it  flbould  be  fliewn  on  the  other  fide ;  and  if  there  were  a 
pardon,  the  (heriff  or  officer  cannot  take  notice  of  it  till  it 
be  allowed  in  B.  R. ;  and,  before  fuch  allowance  hadj  |t 
is  criminal  in  him  to  fuSer  fuch  efcape  i  but  the  judgment 
was  arretted. 

{d)  The  report  in  Ld.  Raymond  is  imprifoned  or  iodided  for  the  aAs  of 

ectura  quoad  hoe.     The  liability  of  the  his  bailiiF,  but  an  adion  lies  againll 

(heriff  to  anfwer  civiHierp  but  not  rr/-  him  by  the  party  grieved  (or  damagei, 

minaliter^  for  the  ads  of  his  bailiff,  (to  and  he  fhall  be  aned.     So  that  he  is 

which  thofe  of  his  eaoler  feem  ana-  not  liable  to  any  cwporal  pumfiiiBeBt* 

logous.)  is  explained  and  defined  in  but  where  it  refts  in  damages  he  (hall 

Latch.  187.  Saunderfons.  Bakery  I  IVilf.  make  the  party  a  pecuniary  ^tisfkc- 

316.  and  ffoodgate  v.  Knatcbbmllt  zT.R.  tion. 
148,  156.    The  fheriff  fhall  not  be 


3.     Watfon  vcrfus  Sutton* 
[Mich.  13  WiU.  3.  B.  R.] 


T  N  debt  for  an  efcape  againfl  the  marfhal  of' the  Eio^s 
'*'    Bench,  and  ml  debet  pleaded,  the  evidence  wis^  tlot 


Maribaliiot 
chargeable  in 

ofthecommit"  *c  prifoncr  being  out  on  bail  came  and  furrendered  him- 

meat.    Cafet      felf,  by  entering  a  reddidit  fe  in  difcharge  of  his  bail  in  the 

ViS-iLdl'Ra?"  j^g^^  ^^^'^  ^"^^  *  *^  plaintiflTs  attornev  accepted  him 

704*       *  m  execution,  and  filed  a  committitur  with  Mr*  BrmnfieU 

*  r  27'Z  1     ^^^  proper  officer.     Upon  this  evidence  the  jury  found  for 

c     El  ^^^  plaintiff;  and  now  the  marflial  moved  for  a  new  trial, 

isi^.cifcJin.  bccaufehehad  no  notice,  for  it  was  not  fufficicnt  to  enter 

Ante  pi.  2.         a  committitur  m  the  office,  without  ferving  him  with  a 

J^ITied'for^roat.  ^'^»  ?^  entering  a  ccmwittltur  alfo  in  the  marfhal's  boc^ 

tcr  omitted  to  bi  ^cpt  in  tlic  office  for  that  piirpofe,  without  which  the 

jnilOcdonatfor-  marflial  is  not  chargeable  in  efcape.     Et  per  Cur.  A  red* 

'c'fJlt  2^2^'  ^'^^'^/^  '*"  ^'*^  judge's  book  is  an  immediate  difcharge  of 

24a.  2  Saik.*    the  bail ;  but  he  is  not  in  cuftody  till  the  plaintiff  makes 

t.:^.  Ante  29^.  fiis  elcflion  by  entering  a  committitur ;  nor.  then  is  he  in 

11^!'  *''  ^"''  cuftody,  foas  to  charge  the  marfhal.  till  tlierc  be  a  notice 

by  rule  or  entry  as  aforefaid :  But  this  matter  fliould  have 

been  fhcwed  and  infifted  on  at  the  trial ;  it  is  now  too  late: 

So  the  motion  was  denied. 


(Sfcapet  3^2 


4,     Shirley  verfus  Wrights 

[Trin.  I  Ann.  6.  R.     2  Ld.  Raym.  775.  S.  C] 

THE  (hcriff  had  the  defendant  in  cuftody  on  zca.fa.  EAapeuponer- 

which  iffMtApoJi  diem  bf  annum,  without  z/cire/a-  F^STa^Tntf' 

<ias  (a)f  and  let  him  efcape ;  and  it  was  held  that  he  was  271, 30!  2  Sailc 

liable^  and  fliould  not  take  advantage  of  the  error ;  but  7<>o.  s.  C. 

otherwife  had  it  been  on  2l  capias  ad  refpondend.  bearing  tejie  \  c/Hoit*76i. 

in  Triniiy  term,  and  returnable  in  HUary  {b),  becaufe  fucd  Cro.  el  188. 

procefs  muft  be  returnable  from  term  to  term  i  otherwife  ^**^'  '^^• 
it  is  out  of  court. 

{a)  By  the  report  in  Ld.  Raymond        (h)  A  defendant  arrefted  upon  fuch 

and  2  SaU.  it  appears  that  the  objec-  procefs  may  bring  an  adlion  of  falfe 

tioq  was,  that  the  ca,  fa.  bore  tefte  in  impnfonmentagainft  the  plaintiff.  P^. 

Micb.  term,   and  was  returnable  in  /onsv.Lloyd^  2  BL  S^6,  3  ^"z^*  341. 
Ma/ler. 

5.     Anonymous. 

[Mich.  4  Ann.  B.  R.] 

DEBT  for  200/.  upon  a  bond,  conditioned  to  pay  oifchargeby 
100  /. :  for  want  of  bail  the  defendant  was  committed  Court  not  having 
to  the  marjba/,  and  he  applied  to  the  juRices  of  peace  of  {''^i^'^'^Z' ^i. 
Surrey,  and  procured  a  difcharge  on  the  late  aft,  for  the  893.  i  Roll. 
rdiet  of  infolvent  debtors.     The   plaintiff  obtained  an  ^^•^°9- pl  4S« 
efcape-warrant)  upon  which  he  was  taken  up  •,  and,  upon  *       '  ^°* 
a  motion  to  be  difcharged,  the  Court  held  this  was  an 
efcape,  for  being  a  prifoner  both  indebted  and  alfo  charged 
in  above  100  /.  debt  and  damages,  the  juftices  had  no  au<» 
thority  for  what  they  did,  and  therefore  the  difcharge  was 
illegal  and  void. 

6.     Jackfon  ver/us  Humphreys. 

[Trin.  5  Ann.  B.  R.] 

IN  tf^ape,  againd  the  (herifFs  of  London^  the  plaintiff  de-  A.  levlesaplalnt 
clared  that  he  levied  a  plaint  in  the  flieriPs  court  '^^^^^  ^T^/ 
againft  J.  S.,  being  then  in  the  counter  in  cuftody  on  a  ag2inftB.,^ing 
former  plaint  levied  againft  him  by  Jn  N.f  and  that  the  de    in  cuftody  on  a 
fendant  being  fo  in  cuftody  was  fufFcred  to  efcape.     The  c'Tefcl"'  ^^ 
defendant  demurred^  and  infifted,  *that  there  ought  to  A.'huybA^'* 
have  been  a  precept  fued  out  on  the  latter  plaint,  on  which  efcape. 
the  flieriff  might  have  returned  a  cepi :  as  if  H.  is  arrefted    *  [  274  1 
by  the  ttiwS  ad feUam  A.,  and  afterwards  another  writ  is 

Z  3  delivered 
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5  Pp.  89. 

9  Co.  6S 
Jajc.  473-  *Co. 
sx6.  1  Rol, 
Abr.  8jo. 


^fcape. 

delivered  adfeBam  B.,  he  is  now  in  cudody  for  B.^  and  the 
very  delivery  of  the  writ  to  the  (heriff  was  an  arreft  in  Ulw^ 
and  in  debt  for  efcape  B.  muft  declare  that  H.  was  arrefU 
ed  on  this  writ ;  for  the  declaration  muft  be  acconfing  to 
the  operation  of  law,  and  not  according  to  fa£l.  Fide 
5  Co.  89.  But  after  two  terms  debate,  Hoh,  Chief  Juftice, 
having  looked  on  MackaUfs  cafe,  faid,  that  upon  entering 
a  plaint  in  the  counter,  there  never  b  any  precept  awavdU 
ed ;  but  the  feijeant  of  the  mace  arrefts  the  party  by  hift 
general  authority,  and  therefore  there  is  nothing  more  to 
be  fet  forth  than  is  fet  forth  in  this  cafe ;  for  by  entering 
the  plaint  and  charging  the  defendant  in  the  counter,  he 
is  in  aftual  cuftDdy  of  the  (herifF:  So  if  the  (heriff  of 
Nortkumberland  have  a  man  in  cuftody  in  Northumberland^ 
and  the  (herifFis  himfelf  here  in  town,  and  a  writ  is  deli- 
vered to  him  againft  that  perfon,  he  is  in  his  cuftody  xqi« 
mediately  upon  that  writ  \  otherwife  if  the  man  was  out  of 
the  county  at  the  delivery  of  the  writ,  as  in  cafe  the  (heri^ 
yras  bringing  him  to  Weflminfler  on  a  habeas  corpus  (a). 


(a)  R.  Rull  v.  Stewariy  I  Wiff, 
255.  that  an  officer  of  an  inferior 
court  could  not,  in  an  aflion  of  efcape 
on  mefne  procefs,  take  i^dvantage  of 
an  error  in  the  procefs  of  the  inferior 
court,  provided  he  could  jufHfy  the 
arreft;  and  that  after  verdidl,  judg- 
ment (hould  not  be  arrefted  for  want 
Qf  ihewing  the  caufe  of  adUon  to  be 
fuch  whereof  the  inferior  court  had 
jurifdidion.  Jn  Luck'wg  v.  Denning, 
ante  aoi.  it  was  held,  tnat  though  it 
appeared  at  the  trial  on  efcape  under, 
procefs  of  an  inferior  court,  that  the 
caufe  of  adion  arofe  out  of  the  jurif- 
didion  of  that  court,  the  plaintiiF 
Ihould  recover.  So  in  Higginfcn  v. 
Sheriff  Com.  1 5  ^.  a  plea  that  ihe  caufe 
of  adion  in  the  inferior  court  arofe 
out  of  the  jurifdidion  of  that  court, 
was  held  bad.  An  adion  on  the 
cafe  may  be  maintained  for  the  efcape 
of  a  perfon  in  cutlody  under  a  capiat 
ut  legatum  on  mefne  procefs.  Cook  v. 
Chamfneys,  z  Sir,  901.  So  on  a  writ 
i/e  excommunicato  capiendo ,  Slipper  v. 
Ma/on,  2  Ld.  Raym,  788.  So  tor  the 
efcape  of  a  perfon  arrefled  by  latitat, 
and  brought  by  habeas  corpus  before  a 
judge  of  C.  B,t  and  by  him  committed 
to  the  Fleet,  charged  with  tlie  latitat, 
although  no  procefs  of  C.  B*  appeared , 
Gambler  v.  IVright,  z  Str.  95 1.     It  is 


an  eicape  to  fufTer  a  prifoner  to  wa]|( 
at  large  through  the  town,  though  at- 
tended by  a  keeper.  Balder  v.  Tesmple^ 
Hob,  202.  It  is  a  voluntary  efcape  for 
the  gaoler  to  make  a  prifoner  a^m* 
key,  and  permit  him  to  go  out  on  er* 
rand^,  Wilkinfin  v.  Salter,  Ca,  TemJU 
Hard  310.  An  a6Uon  will  lie  for  the 
voluntary  efcape  of  a  prifoner  on  mefne 
procefs,  tboagh  he  returns  the  (ame 
day,  and  the  plaincift' knowing  of  the 
efcape  afterwards,  proceeds  to  jadg* 
ment  againft  him,  Ra*oiw/crofi  v.  Eylte^ 
2  Wilf,  294.  A  perfon  having,  after 
judgment,  furrendered  to  Ariv^«friii 
difchargc  of  her  bail,  where  the  platR- 
tiff  intended  to  charge  her  in  execti'- 
tion,  as  the  flicriff  was  carrying  her 
to  the  chambers  of  theChief  Jufticeby 
virtue  of  a  habeas  corpus,  was  refcued^ 
and  the  fherifF  was  anfwerable  for  her 
efcape,  Crmnpfn  v.  Ward,  i  Str*  429. 
The  IherifFis  not  liable  to  anfwerfbr  an 
efcape  from  a  fpecial  bailiff  appointed 
by  the  plaintiflF  himfelf,  De  Morastda  v. 
Dunkin,  ^T.R.  120.  The  (heriff'f 
return  of  non  efi  invent,  on  the  back 
of  a  writ  is  fufficient  evidence  of  the 
writ  having  been  delivered  to  hinii 
Blatch  V.  Archer,  Crjop.  63.  The 
bailiff  of  a  liberty,  who  has  the  retam 
and  execution  of  writs,,  is  liable  to  an 
adion  of  debt  &r  aa  efcape  by  remov* 

ing 


€fcroto* 

ing  a  prifoner  taken  in  execution  to 
the  county  gaol  without  the  liberty, 
and  then  delivering  him  to  the  (kenSF, 
Bootbman  v.  Ld.  Surry,  z  Term  Rep.  5. 
The  plaintiiF  was  nonfuited  becaufe  he 
could  not  prove  any  debt  due  to  him 
from  the  prifoner,  who  efcaped  on 
mefne  procefs,  AliXMndtr  t.  Macanleyt 
^T.R,6il,  It  is  no  defence  that  the 
gaol  was  demdiihed  by  rioters;  for 
nothing  but  the  zSt  of  God  and  the 
King's  enemies  will  excufe»  ElUott  v. 
Duke  of  Norfolk,  4  T.  R.  789.  After 
an  arreft  oa  mcfiie  procefs  the  bailiff 
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may  fufFer  the  prifoner  to  go  at  large, 
provided  he  has  him  at  the  return  of 
the  writ,  Atkinfon  v.  Matte/on,  2  7*.  R^ 
"172.  The  (herifF  is  not  liable  to  an 
a&ion  on  the  cafe  as  for  an  efcape 
for  keeping  a  prifoner  in  mefne  pro- 
cefainhis  cuftody  out  of  eaol  after  the 
return  of  the  writ  and  afterwards  car* 
ryiog  him  to  gaol,  if  the  jury  find 
that  the  plaintiff  has  not  been  delayed 
or  prejudiced  in  his  fuit,  Flanck  v.  An^ 
ierfon,  5  T.  R,  37.  FUe  Bonafons  v. 
Walker,  zT.R.  126. 


efcrotD^ 


Watts  v^r/us  Rofewell, 
[Mich*  I  Ann.  B.  R.    z  Ld.  Raym.  803.  S.  C] 

1  N  deit  upon  a  bond,  the  defendant  pleaded  it  was  de- 
^  livered  as  an  cfcrow,  to  be  his  d^ed,  upon  the  plaintitPs 
fealing  and  deliverinij;  a  general  releafe,  which  was  not 
done,  etjic  non  eJlfaEium,  ^  hoc  paratus  ejl  vertficare^  ISrc. 
The  plaintiff  demurred,  and  (hewed  for  caufe  that  the  plea 
fhould  have  concluded  to  the  country ;  and  the  reafon  in- 
filled upon  in  argument  was,  that  it  is  a  fpecial  negative  of 
the  affirmative  in  the  declaration,  and  the  general  conclu- 
Con  in  the  negative  had  waived  the  fpecial  matter  prece- 
dent ;  and  i  Ven,  210.  was  quoted  as  an  authority  in  point. 
Though  it  was  admitted,  that  if  the  plaintiflF  had  pleaded 
over,  and  taken  iflue  upon  the  fpecial  matter,  it  had  been 
well.  On  the  other  fide  was  cited  i  Keb.  30,  242. 5  but 
ftote,  no  judgment  is  entered  in  that  cafe.  But  in  the  prin- 
cipal cafe  judgment  was  given  for  the  plaintiff,  becaufe  the 
precedents  are  accordingly.  5th  vol. 


Plea,  delivered 
as  an  el'crow, 
ought  Co  con- 
clude to  the 
country.  Plowd. 
66.  b.     Hob. 
246.  contra. 
Far.  53,  105. 
Ccmb.  86,  3iiy 
479.    6  Mod. 

217.  S.C.  Holt 
213.    6^fod.. 
217. 
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6  Mod.  217, 

218.  Anrca^ 
Com,  Dig. 
Pleader,  E.  32. 
3dediu  pa.  414. 
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I.     Gil  man  vcrjus^  Hoare. 

[Mich.  4  W.  &  M.  B.  R.] 

tetfe  for  yean    TN£BT  fof  rent  on  an  indenture  of  leafe  for  iofXj 
^brXp"^,       ,  y^"^-    The  defendant  pleaded  that  a  year  before  the 
■ndastotherefi-  plaintiff  made  a  leafe  for  forty  years  to  A.^  virtute  cujus  Ay^ 
docbypaijfngin  entered  and  was  poffcfled  J  and  that  though  the  defend- 
36*^  4'co?'^  ^"^  ^*^  afterwards  enter,  yet  he  was  accountable  to  the 
54.  3D.  279.     faid  A,     On  demurrer  Carthew  argued,  that  the  fecond 
p.  9.  s.  c.         leafe  was  void  for  the  firft  thirty-nine  years,  and  fo  was 
Caith?»92.        ^^  rcfcrvation,  and'tha^  here  was  no  eftoppel,  becaufe 
3  Lev.  113.        the   lafl   of  the  forty  years  paffed  by  the  leafe.     Vide 
3  Salk.  15*.       Plow.  453,  422.  I  Inft.  47.  Where  tenant,  pur  outer  vie^ 
made  a  leafe  for  years  by  indenture,  and  afterwards  pur« 
chafed  the  reverfion,  and  it  was  held  that  the  leafe  ended 
by  the  death  of  cefiui  que  vie,  fo  is  3  Cro.  707.     Et  per 
Holty  C.  J.  The  reafon  of  the  cafe  in  i  Injl,  is,  becaufe  te- 
nant for  life  has  a  freehold,  which  is  a  greater  eftatc,  and 
the  leafe  will  need  no  eftoppel,  if  the  lite  enciure  :  But  in 
the  principal  cafe  the  leafe  muft  neceflarily  be  void  for 
thirty-nine  years,  unlefs  made  good  by  eftoppel ;  and  that 
a  leafe  for  years  may  operate  and  take  eft'e^  as  to  part  by 
eftoppel,  and  as  to  the  refidue  by  paffing  a  real  intereft,  is 
very  plain  from  the  common  cafe  of  concurrent  leafes^ 
which  are  all  of  them  as  to  part  good  by  eftoppel,  and  a 
rent  referved  thereon  (^). 

(a)  Fide  Lucifordv. Barber^  I  T.R,  5  7*.  J?.  4.  Hermitage  v.  Tomkins^  1  Ld. 
86.  Doi  V.  Burt,  ib.  70 1 .  Fairtitle  v.  Raym,  729.  Goodtitle  v.  Mor/e,  3  7*.  R^ 
CflSert,  2  T.R.  169.  Cooke  y,Loxley»     365. 


2.    Rock  yerfus  Leighton. 

[Mich.  12  Will.  3.  B.  R.     Fide poft.  Title  Executors.^ 


€CloppeU  «76 


3.   Trevivan  vcrfus  I.awrance  &  al. 

[Mich.  3  Ann.  B.  R.    2  Ld.Raym.  1036.  S.  C] 

IN  tjcBmint  upon  the  demife  of  iS.  V.  a  fpecial  yerdi£b  6 Mod.  356. 
was  found,  viz.  that  S.  R.  was  fcifed  in  fee  of  the  ^^^jj^^*^"^ 
lands  in  queftion,  and  that  being  fo,  if.  M,  recovered  ^^^!^^  recitmg 
judgment  againft  him  in  debt  for  127/.  in  5.  R.  in  Ml^  the  judgment  of 
chaelmas  term  1656,  which  they  find  in  hac  verba  :  That  J„7^"f„^„'i^;j^ 
in  Hilary  13  JF.  3.  the  leflbr  of  the  phintifF,  as  admini-  ^corTjudgmc'nt 
ftrator  of  the  faid  if.  Af.,  fued  2ifcire facias^  reciting  the  for  the  piaimift; 
judgment  as  of  Trinity  term,  againft  the  tertenants  df  the  J"am«V^*^'^* 
lands  which  the  faid  S.  R,  had  on  the  day  of  the  judgment  brought,  the  de- 
recovered,  or  at  any  time  afterwards.    That  the  terte-  fendant  is  eftop- 
nants  (of  which  the  defendant  was  one)  appeared,  and  J'Jtlge  o^h^ 
pleaded  nul  tiel  record^  and  iflue  joined  thereupon,  and  a  variance.  Poft 
Say  was  given  to  bring  in  the  record ;  at  which  day  the  re-  ^91.  3  Saik. 
cord  of  the  judgment  of  Michaelmas  term  1656  was  pro-  ^|^  s.c.  H  t 
duced,  and  judgment  given  quod  habetur  tale  recordum^  and 
execution  awarded  :  That  thereupon  the  plaintiff  fued  out  '    ^*'     ^* 
an  elegit^  upon  which  an  inquifition  was  taken,  and  the   • 
lands  in  queftion  extended  ;  and  for  the  variance  between 
the  judgment  recited  in  thtfcire  facias ^  and  that  given  in 
evidence,  the  jury  doubted.     After  argument,  and  confi- 
deration  from  Eajier  term  to  Michaelmas,  the  Court  held, 
that  the  defendants  were  eftoppcd  by  this  judgment  in  the 
fcire  facias,  to  fay  that  there  was  no  judgment  in  Trinity 
'  term,  becaufe  that  matter  had  been  tried  againft  tliem, 
and  the  defendants  were  concluded  to  falfify  the  judgment 
in  the  point  tried  :  Thus,  xi^fcire facias  be  brought  againft  i  Bid.  54. 
the  iflue  in  tail  upon  a  judgment  in  debt  againft  the  ancef-  ^V^'  '^' 
tor,  and  he  being  warned  makes  default,  he  fliall  not  iKcb.112,141^ 
come  afterwards  and  fay  that  he  is  tenant  in  tail ;  fo  if  he 
plead  any  other  matter,  and  it  is  found  againft  him :  Alfo 
they  held  the  judgment  upon  the  fcirc  facias  is  fuflkicnt 
title  in  the  eje£iment,  and  the  firft  judgment  need  not  be 

in  evidence.  L- — ----- 

y,  The  Court  held,  not  only  that  the  parties,  but  whcw  eftoppei 
all  claiming  under  them,  on  this  recovery,  would  be  ^®'!^'' *?  ^  "** 
bound  by  this  eftoppei :  As  if  a  man  makes  a  leafe  by  ]a„d^  j^  runs 
indenture  of  X).  in  which  he  hath  nothing,  and  after  pur-  witii  it  and  is  a 
chafes  Z>.  in  fee,  and  after  bargains  and  fells  it  to  A.  and  '*  wj  ^'*'^*^3- 
his  heirs }  A^  (hall  be  bound  by  this  eftoppei ;  and  that  •  \  Keb!  364. 
where  an  eftoppei  works  on  the  intereft  of  the  lands,  it  Mod.  Cafes 258. 
runs  with  the   land  into  whofc    hands  foever' tlie  land  ?/^"VV*   , 

,    r\  •  •        •      1  1  1  March  04.  pi. 

comes;  and  an  ejecqpent.  is  mam  tamable  upon  the  mere  99.   joii.460. 
eftoppei  (tf).  ^  Co.Litt.35».t. 

(tf)  R,  upon  the  .authority  of  this    take  advantage  of  an  eftoppei,  for  it 
cafe.  Sir.  B18.  that  an  affignee  may    runs  with  the  land. 

y"y.  The 


ay6t  OEftoppeL 

juryUbomidby       3dly,  Thc  CovLTt  hcld.  That  not  only  the  parties  and 

S^S^'^m    ^^  claiming  under  them,  but  thc  Court  and  jury  were 

the  faa  at  Urge    bound  by  mis  eftoppel,  and  that  the  jury  cannot  find 

hy  pleading.       agalnft  this  cftoppcl ;  and  the  Court  took  this  difference, 

£277  1        That  where  the  plaintiff's  title  is  by  eftoppd,  and  thc 

defendant  pleads  the  general  iffue,  the  jury  are  bound  by 

the  eftoppel ;  for  here  is  a  title  in  the  plaintiff,  that  is  a 

good  title  in  law,  and  a  good  title  if  the  matter  had  been 

difclofed  and  relied  on  in  pleading ;  but  if  the  defendant 

pleads  the  fpecial  matter,  and  the  plaintiff  will  not  rely 

on  the  eftoppel  when  he  may,  but  takes  iffue  on  the  fa6^, 

die  jury  (hall  not  be  bound  by  the  eftoppel,  for  then  they 

are  to  find  the  truth  of  the  fa£l  which  is  againft  hini^ 

si^/sIk.  Ofc!  Thus  in  debt  for  rent  on  an  indenture  of  leafe,  if  thc  dc- 

101/47*  b.        fendant  plead  nU  debet ^  he  cannot  give  in  eridence.  That 

%Co.  4ff  5*  "^  the  plaintiff  had  nothing  in  thc  tenements i  becaufe,  if 

^'  ****•  he  had  pleaded  that  fpecially,  thc  plaintiff  m^ht  have  rc-i 

plied  the  indenture  and  eftopped  him ;  but  it  the  defend-^ 

?nt  plead  nitU  batuit,  t^c.  and  thc  plaintiff  will  not  rely 

on  ue  eftoppel,  but  reply  habuit^  i^c.  he  waives  tlie  eftop^ 

pel  and  leaves  it  at  large,  and   the  jury  (hall  find  the 

truth  notwithftandin^  his  indenture. 

4,  Smith  ve/fus  Villars, 

[Trin.  1  Ann.  B.  R.     Fide  Tide  JiatemeMt,  pi.  7.] 

5.  Kemp  vcf^s  Goodal. 

[Pafch.  4  Ann.  B.  R.    a  Ld.  Raym.  U54.     S.  C] 

Where  tfieef-      jjj  j^^  fo^  pg^t  upon  an  indenture,  if  the  defendaii^ 

thS^c^rdT^        pleads  nil  habuit  in  tenemenfis,  the  plaintiff  need  not 

other  Me  may     Tcply  that  cftoppcl,  but  may  dcmur,  becaufe  the  declara^ 

^**"*c^**  Tac^    tion  is  on  the  indenture,  and  the  eftoppel  appears  o»  the 

31*.  9  Co.  60.  record;  othcrwife  if  he  had  declared  ^i«o^  cum  ditmfiffet^ 

CiD.  EK  36  J.      So  is  ipeay!%  cafe,  Hok.  206.     The  plaintiff  declares  on  thc 

A  *.*^i  Su!m"     ^^^»  ^^  therefore  no  cftoppcl,  becaufe  there  no  eftop- 

ej't»  '      pel  is  pleaded,  and  relied  upon :  But  if  he  had  declared 

upon  the  return  prout  paiet  per  recordum^  the  defendant 

could  not  have  pleaded  payment ;  if  he  had,  the  plain* 

tiff  might  have  demurred  without  pleading  the  eftoppel  {a\^ 

Judgment  was  given  for  the  plaintiff  nifi. 

(tf)  R,  ace,  3  Le<v.  146.  Ld,  Raym.     1  Br9.  Par.  Ca,  334, 
1530,    5/r.  817.    I  Bartf.  B.R.ti^m 


(    ^78    ) 

€tihtmt. 


I.     Anonymous. 

[Ccram  Holt,.C.  y.    At  nifi  prins  at  Hertford,  1690.] 

IT  was  zi]\xigcd^ per HoU,  C.  J.  That  in  debt  for  rent,  VideaRoTL 
upon  wV  ^*^  pleaded,  the  ftatutc  of  Hmitatious  may  ^t^^;  ^^^' 
be  siven  in  evidence,  for  the  ftatute  has  made  it  no  debt 
at  the  time  of  the  plea  pleaded,  the  words  of  which  are 
in  the  prefent  tenfei  but  in  cafe  on  tion  afumpfit^  the 
ftatute  of  Umiutipn  cannot  be  given  in  evidence,  for  it 
fpeaks  of  a  time,  paft,  and  relates  to  the  time  of  making 
die  promife  (^i). 

{a)  R.  ace.  I  Li.Raym.  153.     Ft\     Jnou,  ante  154. 
notes  to  Heyling  v.  UaJHngSt  ante  ^Q. 

2*     Dominus  Rex  verfus  Dominum  Prefton. 

[Mich.  3  W.  &  M.  B.  R.] 

T  ORD  Prefton  was  committed  by  the  court  of  quarter  Refufiog  togWe 
^  feflions  for  rcfufing  to  be  fworn  to  give  evidence  to  *^["J^j""  ^'^  j^, 
the  grand  jury  on  an  indiiiment  of  high  treafon.    He  was  fqntemp7fiiw. 
brought  by  habeas  corpus  in  B,  R.;  and  Holt,  C.  J.  faid.  It  able 
was  a  great  contempt,  and  that  had  he  been  there  he 
would  have  fined  him,  and  committed  him  till  he  paid  the 
^ne  I  but  bein^  otherwife,  he  was  bailed* 

3.     Howard  v^r/us  Trcmaine. 

[Mich.  4W.&M.  B.R.] 

TjPON  a  bill  exhibited  in  Chaticery  to  perpetuate  tcf-  ^^^^;^?f^5- 

^   timony,  the  defendant  (who  was  heir  atiaw)  ftood  in  uken*in°Chan. 

cpnti^mpt,  and  would   not  anfwer,   and  thereupon    the  cerydebei.eeire» 

plaintiff  had  a  commiflion,  and  examined  witnefles  to  the  *"««>*«»»- 

matter  of  bis  bill  de  bene  eje,  and  the  defendant  joined  in  where  thc^wit- 

commiffion,  and   crofs-examined  fome   of  the  witnefles  nefles  die  befoie 

produced  for  the  plaintiff,  and  before  the  anfwer  came  in  ^^^^^gg^*** 

the  witnefles  died :  And '  upon  a  trial  in  ejectment,  in  a  s/ik.  555, 

which 


VH 


CDiOence. 


170!    4  m'^.    ^'"c'^  ^^^  plaintifF  made  title  under  this  will,  the  qaeilion 

X46.  s.  c.  . '    was,  Whether  thefe  depoiltions  could  be  given  in  evi-' 

1  Show.  363.     dcncc  ?  And  a  verdid  was  taken  for  the  plaintiff,  but  the 

po/!ea  flayed  till  the  opinion  of  the  Court  was  had  on  this 

point :  And  it  was  not  queilioned,  but  if  the  defendant 

had  anfwcred,  and  thefe  depofitions  had  been  taken  after 

[  2^9  1        anfwer,  they  had  been  good  evidence  againft  the  fame 

irKkGodb.3116.  parties,  and  thofe  that  claim  under  them.    Etper  Ejre^  J. 

Nob^  112.         It  might  be  very  inconvenient  if  this  (hould  not  be  allowed 

Hwd!  ail!        ^  evidence :  how  otherwife  can  a  deviice  examine  wit- 

I  Cro.  352'.        nefles  in  perpetuam  ret  memoriam  ?  For  the  heir  at  law  will 

Hard.  315.         not  anfwer  to  the  plaintifPi  bill ;  and  on  the  other  fide  he 

^»yn»-  33 5i  6.    ^-jj  ^^  ^^11  jj^  qucftion  the  title  of  the  devifee,  as  long  as 

he  has  witneffes  alive  to  prove  the  will ;  but  as  foon  as 

J  Li^  554.         they  are  dead,  then  will  commence  his  fuit{tf}.    Vide  Sh&wtr 

363.  S.  C. 

{a)  If  the  dsfendant  is  not  in  con-  they  were  taken,  Rufllmvtrth  v.  Coufl- 

tempt,  fuch  depofitions  are  not  ad-  tefs  of  Ptmhvkt,  Hard.  472. ;  except 

iniffible  evidence*  -— ^  v.  Bromm,  in  cafe  of  tolls  and  coftoois*  aad  whm 

Hard,  1 1 ^,     VideHo'Zvardy.Tremain^  hcarfay  and  reputation  are  evidence^ 

Rajm,  335.     ^  Mod,  147.     It  is  fuf-  or  in' contradiaion  to  what  the  wit- 

£cient    proof   that  depofitions   were  nefs  fwears  in  another  caufe.     Bui/. 

taken  upon  bill  and  annver,  if  the  fix  N,  F.  239,  240.     Depofitions  may  be 

clerks  book  mentions  them  in  the  in-  read  if  the  bill  is  difmifled  becaofe  the 

rolment  of  the  decree,  though  then  matter  is  not  proper  for  equity  to  de- 

loft.     5  Mod.  sii.    Depofitions  can  cree;  but  not  if  it  is  difinifiTed  for  the 

only  be  givten  in   evidence   for  and  irregularity  of  the  complaipt.     Gil^ 

againft  parties  to  the  fuit   in  which  Emd.  4th  edit,  f^i^  64. 


Darby  verfus  Boucher. 

[Paf.  5  W.  5:  M.  C.  B.] 


'"fi*  i  *f'       T  N  an  ajfumpfit  for  money  lent,  and  likewife  for  money  laid 
y^begivw'ln^        «ut  to  the  ufc  of  the  defendant's  wife  dumfahu    Upoa 


In  indeb.  af. 

fump 

may  L   . 

evidence  on  mm  non  ajfumpfit  pleaded,  upon  trial  before  Trehj^  C.  J.  the 
I'v^n't'*'!  o  defendant  offered  to  give  in  evidence  the  infancy  of  the 
a  Lev.  144.'  feme  at  the  time  of  the  promife,  which  the  Chief  Juftice 
Ante  170.  doubting  of,  it  was  referred  by  confent  to  him  as  a  cafcj, 

Q^^^Kliq^.  ^^^  confulted  with  the  reft  of  die  judges^  and  there  being 
'*  ten  of  the  judges  then  prefent,  they  all  agreed  that  upon 
the  general  iifue  fuch  evidence  hath  been  of  late  admit- 
ted (J) ;  and  the  Chief  Juftice  in  giving  his  opinion  £iid 
it  was  true,  that  in  the  books  fuch  refolutions  arc  not  to 
be  found,  for  that  a8ions  on  the  cafe  have  not  been  fo, 
common  till  of  late  \  and  that  as  to  the  objedlion,  That 
the  plaintiff  may  at  this  rate  be  fuprifed^  who  may  be  fup-* 

{h)  Whatever  defeats  the  promife  is  good  evidence  on  mn  affkti^^  t  Str.'j^^^ 

pofecl 


pofed  to  come  prepared  to  prove  nothing  but  his  debt ; 
the  fame  obje^ion  might  be  made  againil  allowing  pay- 
ment to  be  given  in  evidence  in  cafe  of  an  ajfumfjtt  ia 
law,  admitting  there  was  a  difierence  betwixt  an  exprefs 
ntfumffit  and  an  affum^tt  in  law,  and  then  upon  an  exprefs 
Special  ajfumfftt  infancy  cannot  be  given  in  evidence  upon 
the  general  iffue  :^  Yet  he  faid,  Suppofing  that  in  this  cafe 
there  bad  been  an  exptefs  ajitm^f  to  pay  the  money,  dr 
the  money  laid  out,  this  had  been  void,  it  being  no  more 
than  the  law  implied  upon  the  lending  and  laying  out ; 
and  the  Chief  Juftice  faid,  that  the  promlfc  of  an  infant  is 
abfolutely  void  ;  but  a  bondtakes  effe£l  by  fealing  and  de- 
livery, and  confcquently  is  a  more  deliberate  a£):,  and 
therefore  is  only  voidable  ^^i).    And  in  this  cafe  there  was  Cro.  Jac.  49^, 
another  queftion  made,  which  was.  One  lends  an  infant  1*  ^j,  "an^infint* 
money,  who  employs  it  in  paying  for  neceffaries,  whether  money,  and  he 
in  that  cafe  the  infant  be  liable  ?  And  it  was  held  clearly  Jay^itcutth  nc- 
by  the  Chief  Juftice,  that  the  infant  is  not  liable  -,  for  it  is  intnt'/noVni! 
upon  the  lending  that  the  contra£i  muft  arife,  and  after  bie.  Foft  3^7. 
that  time  there  could  be  no  contra£):  raifed  to  bind  the  in- 
fant, becaule  after  that  he  might  wafte  the  money,  and 
the  infant'd  ^PP^^^g  ^  afterwards  for  neceflaries  will  not 
by  matter  ex-poJffaBo  entitle  the  plaintiff  to  an  adion  {b). 

{a)  This  point  is  very  fully  difcufled  fo  in  equity  ;  becaufe  in  this  cafe  the 

and  illu&rated  by  Lord  Mansfield^  in  lender  of  the  money  ftands  in  the  place 

Zoncbexdem.  JiloftV,  Far/ons,  5  Bur.  of  the  perfon  paid,  viz.  the  creditor 

179^.  for  oece/Taries,  and  fhall  recover* in 

\l)  It  is  otbenvife  in  equity,  for  if  equity  as  the  other  (hould  have  done 

one  leads  mcmej  to  an  infant  to  pay  a  at  law,  Marhw  v.  Pitfitld^  i  P.  Wm.  ' 

dkbc  for  nectfiaries,    and  in  confe-  558.     So  a  hulband  is  liable  in  equity 

quencc  thereof  tbe  ii^ant  does  pay  the  for  money  lent  to  his  wife  for  neCeffa- 

oebt»  here,  although  he  may  not  be  ries,    Harris  v.  Lte^  i  jP.  Wms,  482. 

liable  at  law,  he  muft  neverthelefs  be  Vide  Ld.  Raym.  344. 


5.  Anonymous^       •  [280] 

[Paf.  s  W.  &M.  C.B.J 

"^rOTA :  STr^Zy,  Chief  Juftice,  related  a  cafe  upon  the  Parol  promife 
-^  V    claufe  of  the  ftatute  of  frauds,  which  fays,  that  no  ac^  '''  ^  performed 
tionjball  be  brought  upon  any  agreement  that  ts  not  to  be  per-^  it  not  within  the 
farmed  within  the  J^e  rf  one  yar  from  the  making  thereof^  ftitoieof  fraudt^ 
unlefiitbe  in  writing.    The  cafe  was.  That  a  parol  pro-  Jj^^^^VwUhbi 
•  mife  was  made  to  pay  fo  much  money  upon  the  return  of  year, 
fach  a  (hip,  which  (hip  happened  not  to  return  within  t^o 
years  time  after  the  promife  made,  and  whether  this  parol 
promife  was  void  by  the  ftatute  of  frauds,  was  made  a 
queftion  before  all  the  judges :  And  they  were  of  opinion 
fliat  this  was  a- good  promife,  and  not  within  that  claufe 

10  of    . 


s8o  OBttilWICf^ 

of  the  ftatute,  for  that  by  poflibilitr  the  (hip  might  hivd 
returned  witMn  a  year ;  and  thougn  by  acadent  it  hap-^^ 
pens  not  to  return  fo  foon,  jet^  they  faid,  that  daufe  of 
the  ftatute  extends  only  to  luch  promifes,  whci:€»  by  tte 
exprefs  appointment  of  the  party,  the  thing  is  doI  to  be  per* 
formed  within  a  year  (a}« 

(«)  R.  aer.  That  a  promife  to  pay  it  was  ruled  that  a  promise  to  leave 

on  marrisge  is  not  within  the  ftatute  money  by  will  was  not  withb  the  fta- 

cafe  cited  per  H$lt,  i  Ld.  Jkajfm.  316.  tute,  and  the  Court  allowed  the  rule  to 

Fide  ac.  Jnon.  Comb.  463.   So  in/V/r-  be  as  here  ftated.     ViJg  i  Ld.  Rtgwi. 

imty.EmiUrjp^Bitr.  1178.  i  Bi.  353.  316.  SUm.  353.  H§lt  3264 


5*     Brook  verjus  Smitt]« 

[Par.  c  W.  &  M.      Ccram  Holt,   C.  7.    At  nifi  priuSj  ICJ^ 
dlcfcx.] 

IWieie  upon        T  N  affum^t  evidence  vtras  given,  that  the  debt  wa4  at- 

foreign  attach-  brought^  and  condemnation  had  there  before  plea  plead* 
Bent  may  be  ed,  and  it  was  urged  that  this  (hould  relate  to  defeat  the 
5!l«Xd  where  «^io«-  ^ut  per  Cut.  it  was  fuled,  that  if  ah  attachment 
it  muft  be  plead,  and  condemnation  be  before  the  writ  purchafed,  it  may  be 
9A,  and  how.  given  in  evidence  on  the  general  iffue,  becaufe  that  is  an 
pS^pKsVoo'n-  ^^^^^^^^  of  *^c  property  before  the  adion  brought  $  but 
tra.'co.  Lit.  if  the  attachment  only  be  before  the  writ  purcnaicd^  it 
«k^6  ^^v'd*  ^^&^^  ^^^^  pleaded  in  abatement  of  the  writ  j  and  if  the 
td.Raym.  iSo!  Condemnation  be  after  the  adion  commenced  and  before 
727.  Bl.  834.'  the  plea  pleaded,  then  it  may  be  pleaded  in  bar,  but  fliaU 
3  wa£  297,       ^Qf  ^g  giycn  in  evidence  on  «fe«  affumpfit^  for  that  the  pro-f 

petty  is  not  altered  until  condemnation  \  and  the  plauntiff 

had  a  verdifl. 


7.  Smartle  ex  ditniir,  Newport  k)erfus  WilliaflCiS/ 

[Pafch.  6  W.  &  M*  B.  R.J 

LSn  «-' W^  T  T  P  O  N  the  trial  at  bar  In  this  cafe  {JTidi  ante  title  D^ 
inroiied,  maybe  ^  S^lfiriypU  i.)jL  deed  of  bargain  and  fale  acknowledged 
gw«i  in  evidence  j^y  ^^  bargaincc^and  inroUed,  by  which  a  term  for  yean 
7hce«cu^ti^'."^  was  affigncd,  was  given  in*  evidence  without  any  proof 
Ante  245.  s.  c.  made  of  the  bargainor's  fealing  and  delivery  thereof;  and 
HdJ**'  8*^  Lev  ^f^^'  *  ^**^^  **  ^^*  allowed  per  Holt  C.  J.,  and  E/re  J.,  f^ 
3S7!  V.c.^  cJi  iof.  Cur.  For  the  acknowledgment  of  the  party  in  a  court 
Lit.  230.  b.  of  record,  or  before  a  mafter  extraordinary  in  me  coantrr, 
Ante'i^'s^*  Co.  ^*^  ^^^  ^*^»^  ^^  S^°^  cvidcuce  of  it  being  fealed  and  defi- 
Lit.ais/b.  ^  vcrcdj  audfuch  an  acknowledgment  effops  a  man  front 


pleading  ficn  eflfaSum.  Alfo  inrolments  of  deeds  on  the 
ftatute  are  admitted  every  day  in  evidence  without  witneflc* 
of  the  fealing  and  delivery  ;  and  it  is  the  acknowledgment 
which  gives  it  credit,  and  not  its  operation  or  contents. 
Alfo  they  held  a  fwom  copy  of  a  deed  inrolled  good  evi- 
dence (tf). 

*   {a)  Vide  feme  obTervatkms  on  the    it  appears  that  the  acknowledgment 
autboritjr  of  this  cafe,  B.  N.  P.  256, ;    was  made  by  the  bargamor. 
i&om  whicbj  and  die  report  in  3  Liv, 


8.    Dominus  Rex  ver/ks  Paine. 

tHiU.  7  WiU.  3,  B.  R.     I  Ld.  Raym.  729.  S.  C] 

IK  an  information  for  a  libel  againft  the  Government, 
not  guilty  being  pleaded,  upon  trial  the  attorney-gene- 
ral offered  in  evidence  depofitions  taken  before  a  juftice  of 
peace  relating  to  the  fail,  the  deponent  being  fmcc  dead* 
Ei  per  Cur.  Upon  advice  with  the  juftices  of  the  Common 
Pleas,  in  cafes  of  felony  fuch  depofitions  before  a  juftice, 
if  the  deponent  die,  may  be  ufed  in  evidence  by  the  ftatute 
I  fa'  2  JPh.  isf  Mar.  f.  13.  {h)  But  this  cannpt  be  extend- 
ed 


Carth.  405.  S.C. 
5  Mod.  163. 
Depofidons  be* 
fore  a  juftke, 
deponent  iince 
dead,  evidence 
only  in  felony* 
2  Jonea  53« 
a  Salk.  555, 
691.  Ante  27S. 
Poaa86.  |J1^^ 


(«)  The  ftat.  i  &f  2  ?j&.  W  M. 
c.  13.  enads»  That  juftices,  when  any 
prifoner  is  brought  before  them  for 
manilaoghter  or  felony,  (hall,  before 
any  baU  or  maiaprize,  take  the  exa- 
mioatioo  of  the  prifoner,  and  the  in- 
formation of  them  that  biing  him,  of 
the  fzSt  and  drcamftances  thereof,  and 
the  fame,  or  at  much  thereof  as  (hall 
be  mateiial  to  prove  the  felony,  (hall 
put  into  writing  before  they  make  the 
baiknent,  and  certify  fuch  examina- 
tion,  together  with  the  bailment,  at 
the  next  general  gaol  delivery.  There 
it  alfo  a  provifion,  that  upon  inquifi- 
tions  before  ^he  coroner  for  murder  or 
manflaughter,  he  (hall  put  in  writing 
the  evidence  given  to  the  jury  before 
him,  being  material,  and  certify  the 
fame  in  like  manner.  The  2d  and  3d 
P.  bf  M.  c.  10.  extends  the  fame 
proviiions  to  the  cafes  where  the  pri- 
loner  is  committed.  But  there  is  no- 
thing in  either  of  the  a6ts  which  or- 
dains, that  if  the  deponent  die  his  de- 
pofitions may  be  given  in  evidence  on 
the  trial.  In  2  aaU  P.  C.  52.  it  is 
iaid,  "  The  examination's,"  (nji%.  of 


the  party  accufed)  »*  may  he  read  in 
evidence  againft  the  prifoner,  and  fo 
may  the  information  of  witneiTes  taken 
upon  oath,  if  they  are  dead,  or  not  able 
to  travel,  for  they  (1)  are  judges  of 
record,  and  the  ftatute  enables  and  re« 
(juires  them  to  uke  thefe  examina- 
tions." The  fame  pofition  is  in  x  Halt 
305. 

In  2  Hawk.  cb.  46.  /  6.  it  is  faid« 
That  the  examination  of  an  informer^ 
taken  by  virtue  of  thefe  ftatntes,  may 
be  given  in  evidence  at  the  trial  of  the 
inquiiition  orindi^ment,  if  it  be  made 
out  by  oath  to  the  fatisfadtion  of  the 
Court  that  fuch  informer  is  dead,  or 
unable  to  travel,  or  kept  away  by  the 
means  or  procurement  of  the  prifoner. 
Sir  Mic,  Fofler,  enumerating  the  in- 
ftances  wherein  the  law  makes  a  dif- 
ference between  the  cafes  of  petit  trea- 
fon  and  murdf r,  fays  that,  **  upon  the 
foot  of  5  and  6  Ed,  6.,  informations 
taken  before  juftices  of  peace  are  not 
evidence  to  ground  a  conviAion  for 
pttit  treafon  if  the  party  be  living, 
though  unable  to  travel,  or  kept  out 
of  the  way  by  the  prifoner;"  Cro. 


(i)  U  i,  the  jvfticei. 


Law. 


.'b-v,. 


}■ 


I.    .     '"        \.  '  t  .nf  mi*  n(j  .».;. 'iiri-  vii  iio*   ^-ii   ^cte    i^-ss  -r-«n» 

'i  .■      ■  ■.!   :ui::i    -rv-  -icv  .;"  ..'zz^    z:z,     ^     ;;  ~^~~  / 

':    ■   ■•     •   ■«   ■.        v..  «^Ji        il;.-—      -         ^  .  *~   .1    * 

•.#:»*n  i.:   . :  ■  ■ :        *......  J -h-s  I^/  "3»:  2Jii  .ace  -a  -i!;cr-   3    --'-. *^  ,^^ 

c;  -'•  1.:  n  .::  .  •.  :-.e  c.ifi:rrucic=    r.    r.r  ^.    ^^LmM 

«i    ;;■-'.•:..-  'i'-,    f   £.-L.    ! ?c.  '«-r-5    ucn   -=a«s:uay    :.r  '  .'^::^ciJ 


f.-  J.  .,.i..  ,-    »;iMi  p:.:cc r,r:jr  Ar.iu:;.:-  ili  mil  i:  b^  Ccww^"j  2, 

fill, I       ifii*a»*''  '"•!  •    •■  -••^•T  •----—    «-»    M. ..  --» . 


icer- 

...  .-,,^    .  w..--^.^,  .* i*-«* ^  i-"v  i:ie  Comt 

!••  M,  »h{*  ^  r''i"?a^  r.;:":i:rT  r.i^i:  :e  errrr:  21  r^-dcnct  to 

,' ';  '  ','.  .  '  *'"  "'•*"^'  "^  '^-  ^^--^  rtrCiiir:*  :-.  'r-»  z.-rrc  rrrtr  aoar- 
]|  .  'i.  ■•  ♦•'••'»♦  ••;•'•»  '"  C'ift'r-  :  &c  ;-.  ij.r  nfr  cf  Sz.  Xj^hmn/s 
n  :  ■  t .  I,',  .t.  /A./.,  f  \  J.  ;,j;'.-*e-  1  :>.::-!::;  t:  be  rTidra^of 
»  •  I  "'i  hIm  |...irit  of  h::lcry  :r.  5-u.IIL's  iinc -  So  a 
.  ,1..!  ,MH'  I"'  ry,.|,;i.c'::  p::  t  :•-  ccur.>  of  the 
*  •  ;•  •  :"  •'""  "'•  "  ^'^^  a<i-;:-i,  -^%i:  hcrilds  books 

:   ■       ...  ..:■:■■:,■••;■.■':■  '■•■'•t.«,  .-<  o.-:„"«bi^ 

•         ,   I.     ..ui».  ij.i.  onginal  record*   ,^-   v    V'"*-^  roTcn- 
n.  .      ,  .'•.   '.  iii.iin.ii-o/iice.  "•'*—  ^f  hid  m  jjjg 

'1.      .  1  I.  I  /V.  yy,   Jji  this  c.-:»V  \*  •<  . --^i  .    ,    . 

'•..  ••■••  ;^^  :^^•  «->..  .;.  ,-:  c,,  :  ■;•.  •  ••  •  ■•  :  h^d  twn 
'••  .  "■  .  ..r  :\-  ,,-.v:  V..-1  -.V.  v.,\  ;^  '  ^  --onthf  tf- 
••'!•••..  :  .■  :  -V  or  r.v.-»...^  ;•.  ;'..■  _;  "  -^Vod:  it.r 
»''■-  .  :v.:.;»\v.  i-^  i.::r..;;..i  j.  .  '  »'•  chror»-i» 


to.  Anonymous* 

[Pafch.  8  Wm.  3.  B.R.] 

t  N  an  aBion  on  the  cafe  for  money  had  and  received  to  the  Piymcnt  of  mo- 

^    plaintiff's  ufc,  upon  the  evidence  it  appeared,  that  the  ncH»»«^o  ^^ 

plaintiff's  wife  was  executrix,  and  that  the  money  was  uu*iiTOrelu 

paid  to  atit  defendant  as  due  to  her ;  and  the  plaintiff  was  <)ence  to  main* 

nonfuitedt  bccaufc  the  aftion  ought  to  have  been  brought  ««'n«^'«nf>f 

by  hufband  and  wife  as  executrix,  for  it  being  paid  with-  "*h!!S»nd^s*i!fe. 

out  any  authority  from  the  hufband,  it  remains  as  a  debt  Cro.  Cv.  417. 

due  to  the  executrix ;  and  if  the  hufb^nd  dies,  tlie  wife  "^'^* 

may  bring  an  a£Vion  for  it ;  but  if  the  money  had  bCen  re-  Noy7o.  Br!  Bar! 

ceived  by  authority  from  the  hulband,  then  it  had  been  as  and  Feme  57. 
his  receipt,  and  as  his  money,  and  the  a£tion  might  well 
have  been  brought  in  his  name,  and  the  money  would  have 
been  affets  in  her  hands^ 


1 1.    Middleton  wrfus  Fowler  &  al. 

(Mich.  10  Will.  3.     Ctf/Yiw  Holt,  C  7.    -if/ nifi  prias.] 

AN  aBicn  upon  He  a^e  upon  the  cuftom  of  the  realm  MafterorAftJie- 

was  brought  againft  the  defendants  being  matters  of  a  ^**  ^  ^^ 

ftage-coach;  and  me  plaintiff  fet  forth,  that  he  took  a  goodi  inft  b?  d^ 

place  in  the  coach  fof  fuch  a  town,  and  that  in  the  journey  <irittr,iMiielt  the 

the  defertdants  by  their  negligence  loft  a  trunk  of  the  plain-  ^j^^},^^^ 

tiff's.    Upon  not  guilty  pleaded,  upon  the  evidence  it  ap*>  iit^cofgoodu 

pearedy  that  this  trunx  was  delivered  to  the  perfon  that  >  Mod.  198* 

drove  the  coach,  and  he  promiftd  to  take  care  of  it,  and  |  ^J^JA]' 

that  the  trunk  was  loft  out  of  the  coachman's  poffeflion  ;  1  Dmv.  3/ 

and  if  the  matter  was  chargeable  with  this  a^ion„  was  the  *  |*{j"^*  ''^* 

queftion.    Hoiif  C  J.  was  of  opinion,  that  this  action  did  ^$^^^tp 

not  lie  againft  the  matter,  and  that  a  ttage-coachman  was  444*  613, 614* 

not  within  the  cuftom  as  a  carrier  is,  unlefs  fuch  as  take  a  *if?JI:  "^* 

diftinA  price  for  carriage  of  goods  as  well  as  jjjerfons,  as  ^^^  ^g*^* 

waggons  with  coaches ;  and  though  money  be  given  to  the  Palm.  53^. 

driver,  yet  that  is  a  gratuity,  and  cannot  bring  the  matter  J,^*^* 

within  tnc  cuftom  ;  for  no  maftcr  is  chargeable  with  the  skia.6z5.'s.C, 

a^^sof  his  fervant,  but  when  he  a£ls  in  execution  of  the  Hoicijo. 

authority  given  by  his  matter,  and  then  the  aft  of  the  Tcr-  *  ^^^'  *^^- 
vant  is  the  a£t  of  the  matter  ;  and  the  plaintiff  was  non* 
fuitcd  {a). 

{a)  Vide  Rtp.  B.  R.  Tmp.  Hard*  Sj,  194*  Coff^m  25. 


Vot,  I.  A  % 


On  isdi^lment 
/or  a  cheat  in 


2^3  '(Bmtntt. 


12,    Dominus  Rex  ver/us  Whiting. 

[Mich.  lo  W.  3.     Coram  Holt,  C.  y.    At  niii  piins,  at  Giuld- 
hall.     1  Ld.  Raym.  396.  S.  C] 

I  N  an  Information  againft  the  defendant,  for  a  cheat, 
procuring  a  note  "P^^  '"^'  ^^  ^^^  appeared  to  be,  that  he  had  a  pro- 
from  H.y  H.  mife  of  a  note  for  5  /.  from  his  mother-in-law,  and  by 
«»nn<J^«  ^'f-  fome  flight  got  her  hand  to  a  note  of  100  /.  Et  ptr  flMr, 
Poft  aS6,287.°  ^*  !•  ^^^  mother  cannot  be  a  witnefs,  being  concerhrd 
1  Liii.  5^7.  '  in  the  confequence  of  the  fuit,  which  is  a  means  to  djf- 
Raym.  '9'*  charge  her  of  the  1 00  /.  For  though  the  verdidl  upon  this 
Raym?Vi79.  infom^atiou  Cannot  be  given  in  evidence  in  an  aAion  apon 
Ante  118.  per  the  notc  for  thc  100/.,  yet  we  are^fure  to  hear  of  it  to  in- 
s  c'  ^^'g^*'-*^^^cnce  thc  jury ;  and  he  faid  he  could  not  diftinguiih  this 
ntciJ9.  j.^^^  ^j^^  ^j.^^  ^j.  p^jy^  Qy  forgery,  where  the  party, 

whofc  intereft  is  defeated  or  prejudiced  by  the  deed,  (9V., 
is  no  evidence  to  prove  the  perjury  or  forgery  {a\ 

[a)  The  authority  of  this  eafe  is  de-  ing  allowed.    Still  it  may  be  qoeftion- 

ilroyed  by  the  King  v.  Brtvft  Temp,  able  whether  the  party  grieved  can  be 

Hard.  358.9  the  King  v.  Bhugbton,  a  witnWs  to  prove  perjuiy  upoa  the 

3  Str*  1229.,  apd  Abrahams  v.  Bunn^  ftat.  of  5  Eliz,  ch.  9.,  as  b^  that  ftatote 

'4  Bur.  '2251. ' .  In  the  latter  cafe,  a  the  party  injured  is  entitled  to  10 /• 

pecibn  who  had  borrowed  and  repaid  The  inadimQbility  pf  fuck  evidence 

•  noney  upon  an  ofurions  contract  was  was  determined  in  Bacim*%  cafe^  a  Rd. 
ikeld  a  competent  witnefs  in  an  adion  Ab.  685.  21  Vin.  363.  and  is  recoff- 

fntam  to  prove  the  ufary. .  nizcd  ia  2  Hawk.  en.  4j6.  C  34.  Btui. 

'     The  prefcn;  cafe  was  held  not  to  be  N.  P.  289.   z  Hale's  P.  C.  a8i.     As 

Istyir'r  and  it  was  laid  down  as  an  ella-  the  flatute  gives  the  adlion  to  the  party 

bUihed  rule  t^at  the  quefKon  in  a  cri-  upon  'the  offender  being  convided, 

minal  profecution  being  the,  fame  with  fuch  convi^on  tends  dire^tty  to  his 

a  (ivil*  daufe  iti  which  the  witnefs  was  intereH,  and  mud  be  given  io  evidence 

rntenefted»  went  ^^frd^  to  the  credit,  upon  the  action;   and  therefore  the 

.unlefs  the  judgment  in  ttie  profecutian  teftimony  fecms  inadmii&ble. 

•  where  he  was^a  witnefs  could  be  given  But  a  perfon  from  whom  goods  are 
in  evidence  in.tbe  caafe  where*  hie  was  ilolen  is  admilllble  to  prove  the  feloi&y» 
intetie^ed.  Ii  was  alfo  (hited  as  eilar  though  byjlat.  2X  //.  8.  c.  21 .  he  is.  en- 
bibbed,,  that  where  the  matter  was  titled  to  reditution,  2  HaU  zZi.  Per* 
doublftti  the  ol^JefUon  (hould  go  to  the  fons  entitled  to  rewards  for  apprebend- 
crecUt,  and  npt  to, the  competence,  ing higiiwaymen, burglars, C^Tr., or coA- 
"Vide^  Mariin  v.  Drajton,  2  f.  R.  4g6.  'vifting  Pppilh  priefts,  are  not  dilqua* 

^With'refpeft^tQ  Mjji^ry,it'was  ruled  lified  theHsby  from  giving  evidence* 

in  "kex\'.  E/ffr/  "s-ftr.*!  104.,  Rex  vi  Onjl.ff.  P.  257.  Efpinafi  713. 

NifneztzStr*  io^s%,4ShatperjufyvC0uld.  .;  A  perfpn  whofe  hand  is  forged  is 

not  be  proved  upon  an  indidiment  by  ^///cbnfidered  as  incompetent  to  prove 

the  evidence  of  the  perfon  again^  the  forgery f  mlcfs  ^  he  has  a  rele^ 

whom  it  was  comnuued  |^;)bu^  thoTe  frjm  tbo(e:inter&ited  in  the  validity  of 

cafes,  as  well  as  the* prefent,  ar^  ovei*-  the  inftruifient,   as  *is*  evident  from 

ruled  in  Rex  ^.Brougbtoni  and  Bart-  daily  pradice.     An  exception  i^  ibted 

htt  V.  PitUrfiplU  cited  4  Bnr.  225$.  in  Bm.  N.  P.  289^  where  he  is  not 

atfbrds  an  tnftance  of  fuch  evidence  be-  dircAly  intcrelled  in  the  queffion,  as  in 


€t)flience* 

WelJs^s  cafe,  who  was  indi£led  for 
forging  a  receipt  from  J, ;  J,,  having 
recovered  the  moirey  in  an  adlion 
againft  ff^^Us,  was  admitted  to  prove 
the  forgery. 

But  m  a  cafe  at  the  OIJ  Bailey,  Sep, 
Sef,  1792.  the  obligor  in  abend  being 
.indi^d  for  altering  a  receipt  i^r  in- 
.  tereil  fo  as  to  make  it  appear  a  receipt 
for  principal  and  intereil.  Hot  ham ,  B. 
held  the  obligee  to  be  an  incompetent 
witnefs,  although  he  -had  obtained  a 
verdi£E  invalidating  the  receipt,  judg- 
ment not  having  been  entered.  If  a 
fimilar  point  were  again  to  arife^  it 


%^^3 

might  not  be  unimportant  to  conHder 
how  the  witnefs  in  fuch  a  cafe  can  de- 
rive any  benefit  from  the  conviftion  of 
the  ofFender,  as  the  goods  being  for- 
feited, to  the  crown,  he  is  thereby  de- 
privedof  the  fruit  of  his  verdi<5l,  anci 
lofes  all  chance  of  fatisfadlicn  for  his 
demand ;  and  it  may,  perhaps,  be 
found,  that  the  inadmifiibility  of  fuch 
tcflimony  has  been  too  generally  talfen 
for  granted,  without  adverting  t<>  the 
difference  of  conlequcnces  whicn  might 
reiult  from  its  being  received  between 
one  cafe  and  another.  Fide  note  to 
//.  13. 


13,    Smith  ver/us  Sir  Richard  Blackham. 

[Mich.  10  Will.  3.     Coram  Treby,  C.  J.     At  nifi  prius/ iif 
Guildhall.] 

CT^REBTy  C.  J,  An  heir  apparent  may  be  a  witpefs  Heir  «t  bw  may 
-*    concerning  the  title  of  the  land,  but  a  rcmaind^r-man  ridriemiind^w! 
cannotj  for  he  hath  a  prefent  edate  in  the  land ;  but  the  man  not.    ^ide 
iieirfliip  of  the  heir  is  a  mere  coniingcncy.     The  particu-  *  L'"-  70S- 
lar  cafe  was  this :  The  heir  of  a  bankrupt  was  brought  to 
prove  a  debt  due  to  him  in  an  a£Uon  by  the  afligncei  and 
obje&ed  that  the  furplus  of  the  real  eilate  (which  is  only  to 
come  in  aid  of  theperfonal  eftate)  being  to  go  to  the  bank- 
rapt  and  his  heirs,  the  heir  by  fwearing  as  to  the  perfonal 
eftate  has  this  benefit,  that  he  difcharges  the  real  efl^te  as 
to  fo  much :  But  the  C.  J.  allowed  him  to  be  witnefs,  (ay- 
liig  that  was  too  remote  a  contingency. 

Penant  in  tail,  remainder  in  tail,  he  in  remainder  can- 
^i|Ot  be  a  witnefs  concerning  the  title  of  thefe  lands*,  for 
heliath  an  eftate,  fuch  as  it  is  {a). 


.(a)  There  have  been  a  great  many 
*dimii4ftiops  with  refpe^t  to  the  exdufion 
of  witneffes  byintereft,  and  the  fub- 
.)e$  has  been  involved  in  fome  degree 
of  confaiion.  But  the  true  criterion 
feems  to  be  afcertained  by  Gilb,  L, 
JEv*(22;.  4ih  edit.)  where  intereft  is 
defined  to  be  '*  a  certain  benefit-  or 
difadvantage  to  the  witnefs  attending 
the  confequence  of  the  caufe  one  way ;" 
andbythecafeof^#«/v.^tfif^r,3  T'.^. 
27.9  where  it  appears  to  be  the  opinion 
of  the  Court,  that  though  the  witnefs 
snay  be  interefied  in  the  ^ueflion  put 
to  him,  M%  tcftimony  is  admifTible  if 


he  is  not  intcreficd  in  the  event  of  the 
caufe.  In  Carter  v.  Pearce,  i  7*.  ^. 
164.  it  is  alfo  held,  that  to  ibew  a  wit- 
nefs interefted,  it  is  neceffary  to  prove 
that  he  mud  derive  a  certain  benefit 
from  the  determination  of  the  caufe 
one  way  or  another.  The  inclination 
of  courts  of  juftice  has  lately  been,  in 
doubtful  cafes,  to  let  the  objedlion  go 
rather  to  the  credit  than  to  the  compe- 
tence of  a  witnefs,  Jiexv.  Bray,  Temp, 
Hard,^^^.  Abrahams  \.B::nn^  \  Bur. 
2251.  IFalionv,  Shelley,  i  T,R,  309. 
Bent  v.  Baker,  uhi  /up,  A  llevv-ard  of 
a  manor  is  competent  to  prove  a  cuu 
2  lom 
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torn  for  tenants  to  pay  a  fine  dus  on 
the  death  of  the  lord,  and  to  be  re- 
admitted, though  he  is  entitled  to  a 
fee  on  fuch  admiffion,  ChamfUuy.At" 
kin/on^  3  Kst,  90.  The  deputy  of  a 
patentee  is  a  competent  witnefs  m  fup- 
port  of  the  patent,  Hanning^s  caie, 
I  Mo^,  21.  So  a  perfon  who  had  fold 
an  eftate  without  covenants  or  war- 
ranty it  competent  to  prove  the  title 
of  the  vendee,  1  Sir.  445.  A  perfon 
rateable  to  the  poor»  but  not  adtually 
ravM,  may  prove  the  raubility  of 
anotliMer  perfon>  Rex  v.  Proffer ^  4  T,R, 
17.  A  furety  in  an  adminiftration- 
bond  may  prove  a  tender  by  the  ad- 
minilbratrixy  Carter  v.  Pearce^  1  T,  R. 
163.  In  covenant  upon  leafe  from  J. 
to  B;  the  iflue  being  whether  C  ( whofe 
title  both  admit)  demifed  firil  to  ^.  or 
b.9  C  it  competent  to  prove  the  pri- 
ority, Beli  V.  HarwpoJg  $  T.  R,  308. 
A  fa6lor  who  receives  a  commiffion 
mav  prove  a  contrafl  between  buyer 
SLtid(c\Ur,Dix(my.Coofer^  1  Wilf.  ^o. 
Anexecator  who  takes  no  beneficial 
intereil  may  prove  the  validity  of  the 
will  under  which  he  it  appointed, 
though  he  has  aAed  under  it,  and  may 
have  rendered  himfelf  liable  to  adiont 
en  its  being  fet  afide,  Lowe  v.  Joliffe^ 
I  ^/.  365.  GoodtUle  V.  Welfwrd^  Domg, 
1 39.  A  bare  truftee  may  prove  the 
execution  of  the  deed  to  himfelf,  Go/s 
V.  Trac^t  I  P.  fVms,  289.  Croft  v. 
Pyke,  3  P.  tTms.  181.  A  creditor  who 
'  has  fold  his  interefl  in  a  debt  is  a  good 
witnefs  to  fupport  a  commiiion  of 
bankrupt*  Granger  v.  FurUng^  2  BL 
1273.  A  tenant  in  pofleffion  is  not  a 
good  ivitnefs  to  fupport  his  landlord's 
title.  Doe  v.  H'ilUams,  Cowf,  C%\. 
Bail  cannot  be  witneiTes  for  their  prin- 
cipal,/rr  Buller^  J.  iT.R,  164. ;  nor 
Siprochein  amy 9  or  guardian,  for  the  in- 
fant, I  Str.  506.  2  Str.  1026.  Nor 
a  perfoa  who  has  worked  in  a  town, 
not  being  (rtt  of  a  company,  to  dif- 
prove  a  cuftom  againil  working  with- 
out being  free,.  Ctfr/orit/if^»  of  Carpenters 


in  Sbre^vjhury  V.  HaywarJ,  Doug;,  teg. 
Nor  a  perfon  who  thinks  himlelf  iii« 
terefted,  though  he  it  not  ib,  Ftber* 
ingham  v.  Greemwood^  i  Ztr.  129*  A% 
to  adroiniftrators  durmui  mmri  ggtate, 
vide  Fotberhy  v.  Patit  3  Ml,  603.  As 
to  co-defenidants,  Dixmeyr.  Parker 9  % 
Vez^  219. 

It  has  been  held,  thst  one  xoTorer 
upon  the  fame  flnpoumot  be  evidence 
againil  another,  Ridmet  v.  Jobmfm,  MmO. 
N.P.  283.  NorapeifiMwholiadlail 
a  wager  for  another  who  bad  bid  die 
fame  wager  againft  the  fbkdMMer, 
RefcoKt  V.  WtUiems,  3  U^.  I CS.  Mor 
one  part  owner  of  a  (hip  on  behalf  of 
another,  at  the  fuit  of  the  fhip't  ho^ 
band,  who  infured  the  (hip  and  oroogbc 
adions  againfl  each  of  them  for  the  mo* 
ney  paid  on  that  account;  to  difprove  the 
plaintiff's  aothority  to  make  foch  io- 
liirance,  French  v.  BUukhonfe^  5  Bmr. 
2727.  But  the  aathority  of  thefe 
cafes  feems  weakened  by  the  opinion 
of  the  Court  in  Bent  v.  BaUr,  3  T.  R. 
27- 

A  bankrupt  cannot  be  t  mtnels  l» 
increafe  his  rand  unlefs  he  releafei  Us 
right  to  the  furplns,  and  has  got  his 
certificate,  BuiUr  v.  Cook^  Cowf,  70. 
Nor  on  a  fecond  bankruptcy,  with  fac)i 
a  releafe,  if  he  has  not  paid  151.  in 
the  pound,  Kennett  v*  GnemnoUiru  Ef^ 
fin.  C92.  Nor  to  prove  a  debt  whidt 
had  oeen  proved  under  the  commiffion 
ufuriou5,  Martin  v.  Drapfm^  2  T.  X. 
406.  If  he  has  had  his  ^certificate,  and. 
obtained  his  allowance,  hb  evidence 
may  be  admitted,  Rt^  v.R^fiB, 
1  Bro.  Cb.  2.  69. 

The  queflion.  Whether  evidence  be 
admifiibleornot?  depends  on  the  fob* 
je6l  matter  to  which  it  is  applied,  JBor 
v.  Proffer,  £^T.R.  17. 

A  new  trial  will  not  be  granted  open 
difcovcring  that  a  witnds  examined 
was  interefled  ;  the  objedion  anS 
appear  at  the  trialj  Tttnur  v.  Peant^ 
I  r,  R,  717, 
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14.     Ford  verfiu  Hopkins. 

[Hai,  U  Will.   3.     Ccram  Holt,  C.  7.      Jt  nifi  prias,  at 
GuUdhall.] 

np  R  O  VE R  for  million-Iottery-tickcts 5  upon  evidence  Coidfmith  hai 
*     it  appeared,  that  the  plaintiff  had  given  the  tickets  X.^wd^B.,  iTd 
in  queftion  to  a  goldfmith  to  receive  the  money  due  on  ddimi  A.*f 
them  I  that  fome  payments  were  due,  and  fomewere  not;  ^5^^*  ^^*  ^**'' 
that  this  goldfmith  had  received  tickets  of  tlie  defendant,  nIainoI?atrev!»' 
and  given  a  note  to  pay  him  fo  many  million-lottery-  aHainftB.    Sav. 
tickets  I  that  the  plaintiiFs  tickets  were  delivered  to  the  '34* 
defendant  by  the  goldfmith  upon  this  note.     It  was  infill- 
ed on,  that  this  note  under  the  goldfmith's  hand  could  be 
no  evidence  s^gainft  the  plaintiff;  but  it  was  read»     And 
Holif  C.  J«  faid,  tliat  the  way  and  manner  of  trading  is  to  Goldfmith*! 
be  taken  notice  of  (a),  and  the  beft  proof  that  the  nature  "^^^^^J*^y*J., 
of  the  thing  will  afibrd  is  only  required :  When  goldfmiths  rtcdilngmmey. 
gi^e  their  notes>  no  witneffea  are  by ;  and  their  notes  to  Far.  129.  Mod. 

5«y  money  or  tickets  are  evidence  of  the  receipt  of  money.  ^*^'^*  **5'  **^' 
f  money  is  flolen  and  paid  to  another,  the  owner  of  the  P  284  1 
mpncj  can  have  no  remedy  again  (l  him  that  received  it : 
Out  it  bank-notes  (^),  exchequer-notes,  or  million-tickets, 
or  the  like,  are  ftolen  or  loft,  the  ownev  has  fuch  an  in- 
tereft  or  property  in  them,  as  to  bring  an  adion  into  what- 
foever  hands  they  are  come  :  Money  or  cafh  is  not  to  be  Ante  laS. 
diilinguiihedy  but  thefe  notes  or  bills  are  dillingui(hablc, 
and  cannot  be  reckoned  as  cafh,  and  they  have  diflinft 
marks  and  numbets  on  them*  He  agreed  in  this  cafe, 
that  if  the  exchequer  or  any  private  pcrfon  had  paid  to  the 
goldOnich  the  money  or  the  tickets,  it  would  have  been  a 
good  payment  againft  the  owner ;  but  whether  it  would 
be  lb  where  tickets  not  due  are  bought  for  a  valuable  con- 
fideration,  he  doubted ;  but  as  tlie  cafe  was,  the  goldfmith 
having  tickets  of  the  plaintiff,  and  of  the  defendant,  the 


'X^)    Ftdg  NM  V.  Kennoway,  Doug,  ing  of   hank  notes^    exchequsr-notes^ 

510.  Ekins  V.  Mackhole^  JmbUr  184.  and  million  lottery-tickets,  as  like  to 

(if)  In  the  cafe  of  MilUr  v.  Rjue^  each  other.     Now  no  two  things  cim 

I  J9iir.452.»  where  a  plaintiff  brought  be  more  unlike  to  each  other  than  a 

an  aflion  of  trover  for  a  bank  no:e  lottery-ticket  and  a  bank-note.     The 

which  had  been  ilolenj  but  came  into  perfon  who  took  down  this  cafe  cer- 

hts  hands  in  the  ufual  courfe  of  bufi-  tainly  mirunderftood  Ld.  Ch.  J.  Holt» 

nefs.  Lord  MansfeU,  •*  The  cafe  of  or  millook  his  reafoning ;  for  this  rea- 

FWand  Hopkins  was  cited,  bat  this  Toning  would  prove  (if  it  was  true  as 

muft  be  a  very  incorred  report  of  that  the  reporter  reprefents  it)  that  if  a 

cafe*     It  is  impofiible  that  it  can  be  man  paid  to  goldfmith  500/.  in  bank 

a  trae  reprefenution  of  what  Ld.  Ch.  notes,  the  goldfmith  could  never  pay 

Jt  Hfk  (aid :  It  reprefents  him  fpeak-  them  away."  Fiilt  ilfo  ^/r/r,  pa,  126. 

.    A  a  3  delivery 


284  CEtiiUcnrc* 

delivery  of  the  pbintiT's  tickets  to  the  defendant  was  no 
change  of  tiie  proptrtT,  or  any  confideration  ;  for  though 
the  owner  gave  the  goldfmith  power  to  receive  money  for 
the  tickets,  he  did  not  give  him  power  to  change  them  for 
other  tickets :  And  accordingly  a  verdi^  was  given  for  the 
plaintiff  [a). 


(ii)  R,  in  the  cafe  of  Hartop  v. 
Hcare,  reported  2  Str.  1 1 87.  1  iVUf,  8. 
hut  mod  at  large  ^Ati.^,^  that  if  >^. 
depofits  jewels,  foaled  in  a  bae,  with 
B^  a  jeweller*  who  breaks  the  feal  and 
pawns  them  to  C,  C,  has  no  lien  on 
them  againft  J. 9  and  is  liable  to  an  them,  5  7*.  J^.  17^ 
action  of  trover  for  refufing  to  deliver 


them  to  him.  Sot  where  goods  were 
obtained  by  firtod  from  A.  and  pawn- 
ed to  B.9  who  had  no  nonce  of  the 
fraud  9  and  A.  a^erwards  got  poflef- 
£on  of  the  goods,  it  was  held  that  B. 
might  maintain  trover  againft  him  for 


15,     Gallaway  verfus  Sufach. 

[Trin.  12  Wm.  B.  R.] 

Levy  per  (Tftrefs,  |  ^  j^bt  for  rent,  if  the  defendant  plead  levy^diftrefs» 
et  6c  non  debec  1  {s^  f:c  nofi  dcbtty  a  rclcafc  or  payment  is  good  evidence  j 
for  it  proves  there  is  no  debt,  and  that  is  the  ifliie*  Yidi^ 
Cro.  EL  140.,  which  agrees^  but  if  the  defendant  plead 
rafure,  bfftc  non  tjl  faEtum^  nothing  elfe  is  evidence  bat - 
rafurc.     Per  Holty  Chief  Juftice. 


pjymeni  or  re- 
Icafe  if  ^ood  evi. 
dcnce ;  other- 
Wifc  of  rafure. 
Holt  »(;9.  S.  C 


Record  of  fef- 
iions  given  in 
evidence  to  prove 
the  plaintiff  had 
not  raken  the 
oaths,  and  fo  his 
office  vo  d. 
Vide  antexSi. 
I  Lutw.  905. 
N.  L.  z8x. 
«  Salic.  155. 
Holt  X99. 


[285] 


16.    Thurfton  verfus  Slatford. 

[Mich.  12  Will.  3.  B.  R.] 

/^  A  S  £  in  C  B  upon  an  indebitatus  affum^i  iat  ^Lrt:^ 
^  ccived  to  the  plaintiflPs  ufe,  being  i5ees  of  the  office  of 
clerk  of  the  peace  of  Oxfordjbire*  Upon  mn  affrnn^  tC 
was  infided  on  that  the  plaintiff  had  forfeited  his  office  by 
not  qualifying  himfelf  according  to  law :  They  (hewed  he 
was  admitted  in  Aprils  and  produced  the  record  to  prove 
he  had  not  taken  the  oath.  The  plaintiff  oflfered  a  bill  of 
exceptions  to  this  evidence,  which  was  brought  into 
B,  R.  with  the  record  by  writ  of  ciror.  And  /&//,  C.  J. 
faid,  that  if  a  judge  admits  that  for  evidence,  which  is 
not,  the  other  fide  cannot  demur  for  that  caufe,  but  muft 
tender  a  bill  of  exceptions  :  But  he  held  that  this  record 
was  evidence :  That  indeed,  if  there  be  a  mif-entry,  it 
might  be  fupplied  and  corre£ied  by  other  evidence ;  for  he 
fhould  not  be  concluded  by  the  miftake  or  negligence  of 
the  officer,  but  ft  ill  it  is  a  record,  and  fome  proof,  though 
not  a  complete  proof,  and  might  be  left  to  die^jtny. 
He  remembered  a  cafe  where  the  univerfitjr  of  Oxford  en-  • 

titled 


titled  thcmfelvcs  to  a  prcfcntation  by  a  convifllon  of  the  Thcmattwof  a 
Ezrl  of  Sbretv/Buty  {or  TtcvSzncy,  and  upon  givmg  fome:[|].^^J^yJ|  ""'^ 
evidence  that  the  record  was  loft,  the  univcrfity  was  per- 
mitted to  prove  the  efFeft  of  it  by  other  evidence  :  Judg- 
ment afterwards  was  given  on  another  point. 

17.     Blainfield  ver/us  March. 

[Mich.  I  Ann.  Coram  Holt,  C.  J.  .Ji  niii  prius,  ai  Guildhall.] 

TH  E  plaintifF  brought  trover  aS' adminiftrator,  and  de-  ^**'-  '4x.  S.  c. 
dared  upon  the  poflcffion  of  the  inteftatc ;  and  upon  i^a,!;jot^J  *thi'' 
not  guilty  pleaded  at  the  trial,  the  counfel  for  the  defend-  inteftatc'spoiTef-- 
ant  offered  to  give  in  evidence,  that  the  pretended  inteftnte  ^*^"»  defcniaot 
made  a  will  and  an  executor ;  but  Hoh^  C.  J.  over-ruled  it,  cvrdcncfa^wiil 
and  took  this  diverfi^,  that  where  an  adminillrator  brings  on  the  general 
trover  upon  his  own  pofrelTion,  the  defendant  may  oive  in  \^^^>oihttmfe 
cvidencea  will,  and  an  executor,  upon  not  guilty ;  other-  tori  own pof- 
wifc^if  it  be  on  the  pofleflion  of  the  inteftate,   (as  in  the  fciTion.   1  Saiic. 
principal  cafe,)  for  there  the  defend4nc  ought  to  plead  it  ^55«  Far.  129. 

^      \.  %  »f  %        %  t    '    /I     «  .*      .      .       Ante  141,  2821- 

m  abatement,  and  if  he  does  not,  he  fliall  not  give  it  m  as^.  Mod-Cafd 
evidence.  H^-  Holt  44. 


1 8.    Price  ver/us  The  Earl  of  Torrington. 

[Trin.  z  Ann.  Coram  Holt,  C.  J.    Ai  nifi  prius,  at  Guildhall. 
aLd.  Raym,  873.  S.  C] 

TH  E  plaintifFbeing  a  brewer,  brought  an  aftion  againft  Evidence  of  beer 

the  Earl  of  Torrington  for  beer  fold  and  delivered ;  J';';'^^c,"**^' 

and  the  evidence  given  to  charge  the  defendant  was,  that  str.uis.  Rep. 

the  ufual  way  of  the  plaintiff's  dealing  was,  that  the  dray-  B.  R.  Temp, 

men  came  every  ni^ht  to  the  clerk  of  the  brcwhoufe,  and  guu^l'i^h^p,}. 

gave  him  an  account  of  the  beer  they  had  delivered  out,  ztzl  Poft  690. 

which  he  fet  down  in  a  book  kept  for  that  purpofe,  to  ^^^^'  ^^ 
Mrhich  the  draymen  fet  their  hands  ;  and  that  the  drayman  *^' 

was  dead,  but  that  this  was  his  hand  fet  to  the  book  (w)  : 
And  this  was  held  good  evidence  of  a  delivery  ;  oiherwife 
of  the  (hop-book  itfclf  fingly,  without  more, 

(a)    A  cooper's  book,  having  his  28*3.     The  books  of  a  deceafed  rcftor 

name  fet  to  fcvcral  articles,  as  wine  or   vicar    good  evidence  concerning 

delivered  to  the  defendant,  but  not  tithes,  1/V2:.  38.  ^T.R.iii.  E/pin. 

iigned  in  the  prefence  of  the  clerk,  774.   The  entry  in  an  attorney's  book 

was  rcfufed  to  be  admitted  in  evidence  of  a  charge  for  drawing  and  ingroiTing 

for  want  6f  that  drcumftance.  Bull,  a  furrcndcr^andof  the  bill  being  paid, 

NLPri,  zSi*     A  fcrivencr's  book  of  admitted    to    prove    fuch    furrcnder, 

accodnts  allowed  as  evidence  of  mort-  If^arren  v.  Grunvill/,  2    Sir.    1  i  29. 

gage-faoncy  being  paid.  Butt.  N.  P.  FUi  j^Bwr.  1071.     An  entry  of  ^.'s 

.  A  a  4-  bock:. 


^Bst 

book-keeper  admitted  to  fliew  that 
eight  (hares  of  ftockt  bought  in  the 
name  of  B.,  were  paid  br  oy  J. ;  fix 
of  the  receipts  being  in  J,'s  hand»  and 
there  being  no  entry  in  B.*s  books  re- 
lative to  the  tranfadion*  SuiL  N,  P. 
282.  A  bill  of  parcels,  and  receipt 
of  a  merchant  abrpadi  admitted  to 
prove  the  plaintiff's  interefl  in  a  cargo 
againfl  the  infarer,  Xi^fiii  v.  Boievu, 
t  Str,  1 1 27  Entries  of  a  fleward  of 
fums  paid  for  trefpafles  in  a  particular 
place,  ruled  to  be  good  evidepce  in 
an  adion  relative  to  the  title  of  that 
place.  Bony  v.  Bibbin^ton^  4.  f.  ^, 


OEtiilience^ 

;  1 4..  Indorfement  by  an  oUigce  of 
intereft  being  paid  upon  a  bond,  made 
ten  years  before  the  prefomptioa  of 
payment  arofe.  allowed  to  repd  that 
prefumption»  SemrU  v.  Ld.  BmrrUgfm^ 
2  Sfr.  826.  2  Ld.  Rajm.  1370.  3  Bro. 
P.  C,  5J5.  Aliter  where  made  after 
the  prefumption  had  arofe»  Turmer  r« 
Crijp»  2  Str.  827.  An  entry  by  the 
church-wafdens  of  receiving  a  fom  of 
money  from  the  church-wardens  of  B. 
by  virtue  of  a  coftom,  admitted  aa 
evidence  for  4*  a£ainft  B*  Vidf 
Qlyn^  V.  Bqnk  of  En^and.  2  f«.  38, 
Outram  v.  More-wood^  j  7*.  J{.  1 2 1  • 


What  poiTdfion 
or  entry  will  pre- 
vent the  ftatutc 
of  limiutioni. 
Mod.  Cafes  44- 
S.  C.  For  J  verC 
LorU  Grey, 
6  Moa  44.  S.  C 
Poit  413. 

[386] 


Recital  of  leafe 
and  rekafe  is 
tvidence,  aod 
againd  whom* 
Vide  GUb.  Law 
of  £v.  per  Lofit. 

ICT. 

Fine  fever  J  jo'nt- 
tensincy.     Joq. 
55- 


19.     Ford  verjiis  Grey, 

[HiM,  2  Ann.  9,  R,] 

T  N  ejeFlment  on  a  trial  it  bar,  the  ftatute  of  limitationa 
^  was  infilled  on,  and  thcfc  points  were  rxAtAper  Ctir. 

I  ft,  That  the  pofleffion  of  one  joint-tenant  isthepot 
feflion  of  the  other,  fo  far  as  to  prevent  the  ftatutc  of  li-r 
mltations  (a), 

2dly,  That  a  claim  or  entry  to  prevent  the  ftatute  of  li- 
mitations muft  be  upon  the  land,  unlefs  there  be  fome  fpe- 
cial  reafon  to  the  contrary. 

3dly,  If  one  makes  an  anfwer  in  Chancery  vihich  is  pre- 

J'udicial  to  his  eftate,  it  may  be  giv^n  in  evidence  againft 
lim,  but  not  againft  his  alienee. 

4thly,  That  a  recital  of  a  leafe  in  a  deed  of  rdeafe  i^ 
good  evidence  of  fuch  leafe  againft  the  releafor,  and  thofc 
that  claim  under  him  ;  but  as  to  others  it  is  not,  without 
proving  there  was  fuch  a  deed,  and  it  was  loft  and  dc- 
ftroycd. 

5thly,  If  one  joint-tenant  levies  a  fine,  it  fevers  the 
jointure,  but  does  not  amount  to  an  o\ifter  of  his  compa- 
nion* 


(a)  So  of  tenants  in  common*  Fair'    690.     Fide  Dae  v.  Profir,  Cewf,  2  ly, 
claim  V.  SbackUtottt  5  ^«r.  2604.  1  BL     ciled  fojl  423^ 


20.  Pomina  Regina  verfus  Mackartncj  &  aL 

[Mich.  2  Ann.  B.  R.] 

s.  c.  6 Mo4.      I  N  D I CT M  ENT  for  a  cheat  done  to  J.  5.,  by  im- 
Wni  VhVated/         impofing  upon  him  a  quantity  of  beer  mixed  with  toict 
may  Leawiuiers  gar  and  grouxuU  of  cofice,  for  Port  wine  %  one  of  the  de- 
fendants^ 


fiendants  pretending  to  be  a  broker,  and  the  other  a  Porta-'  to  prove  the£ift 
gueze  merchant,  for  the  better  carrying  on  of  the  cheat,  ^^*  ^^"j 
Et  per  Holt^  C.  J.,  J.  S.  was  allowed  to  be  a  witnefs  to  Ante,  pl!'la'^ 
prove  the  fafl:  upon  the  trial,  for  in  fuch  private  tranfac-  Fw«  «»9'  »5id- 
tions  nobody  elfe  can  be  a  witnefs  of  the  circumftances  of  ^^^'  fferditu 
(lie  fadj  but  he  that  (uffers  {a).  I  vcat  49,  fs! 

Hole  300.  2L4<R.a]rtD*  1179*  4  Bar.  a25j« 
(«)  Vuii  note  to  Rex  v.  Whitings  ante,  fl.  12. 


a  I,    TiUcyV  C^, 

[Mich.  2  Ann.  C.  B.     2  Ld.  Raym.  ioo8.  S.  C] 


I^N  a  trial  at  bar  in  C.  B.  this  point  arofe,  viz-.  Depofi-  Dcpefitio^ia 
^-^  tions  had  been  taken  in  Chancerv  inperpetuam  ret  nu^  S^J^JSS!^'^ 
moriamj  and  it  happened  afterwards  that  the  inheritance  of  ^^'^^^Ck^^ 
the  fame  land  defcended  to  the  perfon  who  was  fwom  as  uy  cafe  asJoog 
a  witnefs,  and  he  was  now  a  party  to  the  fuit  in  ejc£k-  "^.^Xl^^, 
ment)  and  the  queftion  was.  Whether  thefe  depofitions  VideiAtk.4451 
could  be  read  in  the  caufc  ?  Trevor^  C.  J,  held,  that  they  Sho.  363.  str. 
ought ;  for  that  he  was  difabled  to  give  evidence  by  the  1*^.^^,*^ 
a£t  of  God  \  fo  that  it  was  in  ttkSt  the  fame  thiug  as  if  he 
were  dead.     Tracy  and  BUncow  contra^    Hereupon  Trarf  Vide  Lilly's  6rft 
came  into  A  R.  to  a(k  the  opinion  of  the  Court,  and  the  f^i^*^' ]*** 
Court  agreed  they  ought  not  to  be  read  j  for^  Hott^  C.  J.  691,  5  Mod.  9, 
The  only  inteqt  of  fuch  depofitions  was  to  perpetuate  tcf-  163, 177. 
tiqaony,  in  cafe  the  witncfles  died,  and  they  cannot  be 
read  in  any  cafe  between  other  parties  till  after  the  death 
of  the  witnefs,  who  is  to  appearand  give  his  evidence  viva 
voce,  fo  long  as  he  lives  :  Much  lefs  can  they  be  read  in 
this  cafe,  where  the  witnefs  himfelf  is  party.    To  which 
Trevor,  C.  J.  agreed  [h)» 

{&)    Depofitions  taken  ^fky  years  Ld.  Fatr/aXf  i  Str.  101  •  on  an  liTue 

before  not  allowed  to  be  read,  without  out  of  Chancery,  the  depodtions  of  a 

ibme  evidence  that  the  iviinefs  was  wttnefi,  who  became  interefted  after 

dead  or  could  not  be  found,  Ben/on  v.  (hey  were  taken,  were  not  allowed  to  be 

Oli*ue,  zStr.  920.  But  where  a  witnefs  read,  but  the  depofitions  were,  under 

has  been  fought  for  and  could  not  be  fimilar   circumAances,    adnaitted     in 

found,  or  was  fubpoenaed  and  fell  fick  Chancery  in  Go/s  v.  Traty,  1  P-  If^mt, 

by  the  way,  his  depofitions  may  be  287.    Callow  v.  Mime,   2  Vern.  472. 

pfcd.  Bull,  N,  P.  239.     In  Baker  v.  Hawj  y.Hanel^  2  jitA.6i^. 


287  CWDencc^ 

22.     Mattyn  verftii  Hendrickfbn. 

[Hill.  2  Aon.    C^oiv  Holtf  C.  y.    ^/  nifi  prius^  at  Guildhall* 
2  Ld.  Rayxn,  1007.  S.  C.j 


^    1  N  an  aBion  on  the  cafe  for  managing  the  defendant's  ihip 
*    fo  negligently,  that  it  ran  over  the  plaintifPs  barge^ ' 


Bvidenee  In  ta 
tdjon  for  ran- 
nhig  over  the  ^   _         .  .  ^  - 

pUintiff *s  barge  the  declaration  fet  forth  that  he  was  poflcfled  of  the  faid 
fwthhifdii^  barge,  laden  with  dirers  goods  and  merchandizes:  And, 
756?  S.C  BoiL  'ft>  ^^U  C.  J.  would  not  fuflFer  the  pilot  to  be  a  witnefs, 
N.  P.  289.  becaufe  he  was  anfwerable,  if  faulty  in  (leering,  to  the 
*  Str.^io8|.  maftcr.  2dly,  He  would  not  fuffer  any  damages  to  be  re- 
Deciaradonmaft  covcred  for  the  goods,'  bccaufe  hot  Iti  forth  particularly^ 
fet  forth  the  faving,  they  ought  to  be  fe^  forth  fpecially,  as  where  aa 
♦^uV^iA^li  a^ion  is  brought  for  burning  his  houfe:  So  in  cafe  for 
3  Ca  38.  »Str.  words,  per' quod  (he  loft  her  marriage  with  J.  &,  l^  aiiis 
637.  %  w.  perfonis^  be  fiwd  he  would  not  fufler  theo»  to  give  in  cvi- 
vSe^fot  Wii£  ^^^^  *  '^^  ^'^  marriage  with  any  body  hut  J.  S. 

33.    Anonymous. 

[Mich.  3  Ann.  B.  R.] 

Coonterptftis  TD  E  ^  Holt^  C.  J.  In  a  cafe  in  my  Lord  Hale^s  timc> 
kSdd^^Jbi™*'  between  C^w^/and  Majo^  a  counterpart  of  an  ancient 

car«  of  a  fine.  <lccd  was  admitted  as  evidence  of  the  deed,  and  the  fpecial, 
iLey.  25.  Mod.  vcrdi£l  was  drawn' up  as  finding  the  deed  with  a  front  pa* 
3  sI»c*.V'o^*'  '^  '^y  ^^  counterpart,  which  he  faid  was  done  to  prefervc 
Far. xiV  3Keh.  the  precedents;  and  now  by  all  the  Court j^  the  counter- 
477.  Holt  301.  part  of  a  deed,  without  other  circumftanccs,  is  not  fuflicient 
104I'  **  ^"  evidence,  unlefs  in  cafe  of  a  fine,  in  which  cafe  a  counter-' 
part  is  good  evidence  of  itfelf  {a). 

(a)  Per  Ld.  Hard*wicie,  zAtk,  71.  forthcoming,  then  a  copy  may  be  ad« 

the  rule  of  evidence  is,  that  the  bed  micted  ;  and  even  if  there  (hould  be 

evidence  the  circumfttnces  of  the  cafe  no  copy,  there  may  be  parol  evidence 

will  allow  muil  be  given.     Jf  an  ori-  of  the  deed,  and  the  manner  of  itt' 

ginal  deed  is  loft,  the  counterpart  mxy  being  loft.     Vide  Ambler  247. 
be  read  ;  and  if  there  is  no  counterpart 

24.     Watfon  verfus  Sparks* 
[Mich.  5  Ann.  B.  R.] 

lu?rth^"<ir  T  N  trefpafs  yMflr^  clauf urn  f regit,  not  guilty  was  pleaded, 
fendant  cannot  and  on  trial  the  defendant  gave  evidence,  that  it  was 

giTtevidcoce      in  a  highway.    EtperCur.f  It  is  a  fpecial  juftification, 

and 

t  Nota.   In  the  cafe  of  the  Duchefs  of  Marlborough  v.  Grey,  November 
27,  1728.;  upon  amotion  for  a  scmt  trial,  (where  fucb  evidence  had  been 

allowed 
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and  ought  not  to  be  allowed  to  be  given  in  c\'idencc  on  the  A»tthephcewat 
general  iflue.     Holt,  C.  J.  faid.  In  cafe  for  difturbing  the'  «b;Kh«>-:.y.tUoii. 
plainuffof  his  common,  upon  not  guilty  pleaded,  he  had  ».  Co.  uu  53. 
kiiown  the  defendant  permitted  to  give  in  evidence,  that"  «•  »^3-  *• 
he  had  a  right  to  common  there ;  but  he  never  thought  it 
right,  and  never  allowed  it. 

allow^ed  in  trefpafs)  this  cafe  of  WatTon  v.  Sparks  was  mach  relied  upon  by  the 
plaintiff;  but  it  was  ohferved  by  the  Court,  and  thofe  who  had  notes  of  this 
cafe,  that  it  was  not  per  Curiam,  but  only  a  faying  ofC.  J.  Holt,  and  the  con- 
Ihint  praArce  in  the  circuits  has  been  to  admit  this  evidence  on  the  general 
\£[\iti*^Note  to  the  ^tb  edition. 


25.     Charnock'j  Cafe.  [288] 

/^HARNOCK  was  indifted,  for  that  he  the  loth  of  On indiament, . 
^  February,  9  Will.  3.,  tsf  dtvcrfts  aliis  diebus  isT  vicibus  ^^(t\!^^7o^ 
tarn  anUa  quam  poftea^  in  the  parifli  of  St,  Clement  ZfaneSf  at  any  time»  not 
did  traiteroufly  confpire  to  kill  the  king.  Et  per  Hott^  after  the  mdift. 
C.  J.  Evidence  may  be  given  of  a  trcafonablc  confpiracy,»JJ^^V°*Jj^*"y 
fs^c.  at  any  time  before  or  after  the  time  alleged  in  the  in-  county.  3  Sa]lc« 
didmcnt:  81.  s.c.   Hoit 

I  ft,  Becaufe  it  is  only  a  circumftance,  and  of  form :  Pofteti.'unft. 
Some  day  muft  be  alleged,  but  it  is  not  material.  s^o.   Keijnge 

adly,  'JTlieindiftment  lays  it  to  be  at  divers  days  and  '^-  i^^'"^^*^* 
times,  as  well  before  as  after,  and  thereby  comprehends' l^figrC.L.^;, 8. 
what  was  done  bft  year,  as  well  as  this ;  and  as  the  evi-  Co.  Lit.  303.  a. 
dence  may  be  of  matters  before  that  time,  fo  it  may  be  of  5^**;  ***^»  **'• 
matters  alfo  it  any  time  lifter  the  time  fpecified  in  the  in-  ^  ^aie  163! 
didlment,  provided  it  be  not  after  the  time  the  indiftment  *  Hawk.  c.  15. 
was  found ;  nfeither  is  the  evidence  tied  up  to  the  place ;  ^t^'  )\' ^^  ^"~*- 
for  It  may  be  of  any  place,  provicied  it  be  not  out  of  the  34.  o^og.  ^^u 
county;  and  fo  it  is  of  all  criminal  cafes.  Vide CharnocV%  (7^o*) 
JV;W,  fo.  19.  ^c. 


26.     Wright  ver/us  Sharp* 

[Pafch.  7  Ann.  B.  R.] 

A  Corporation-book  was  offered  in  evidence  at  the  aflizes  Biilofexceptioiw 

-^  to  prove  a  member  ofthe  corporation  not  in  poffeiFion,  JJ^Ke^^rUi!^*'^* 

and  refufed.    No  bill  of  exceptions  was  then  tendered.  Mod.  Cafes  yS. 

nor  were  the  exceptions  reduced  to  writing  $  fo  the  trial  »»nft.  427. 

proceeded,  and  a  verdift  was  given  for  the  plaintiff.    Next  j^\  j{   *  V.'q. 

term  the  Court  was  moved  for  a  bill  of  eyceptionsi  and  it*  175.  s.c.  Holt 

was  ftirred  and  debated  in  court.     It  was  urged,  that  the  3p»; 

Sir  T    Ravm 

Jaw  requires  quod proponat  excepiionem  fuam^  and  no  time  is  .^^^  \yxVL  Ni, 
appointed  for  the  reducing  it  into  writing,  and  the  party  Pri.  315. 

S  is 
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is  not  grieved  till  a  verdtf);  be  given  againft  him  i  and  the 
fame  memory  that  ferves  the  judges  for  a  new  trial  will 
ferve  for  bills  of  exceptions.  Fide  2  Infi.  437.  N.  B.  21, 
540. 6.  Vet.  Ifitr.  g6f  136.  Raymond  405*  BrownL  Rxd. 
433.  2  Lev*  236.  Stat.  Wejl,  2,  f.  31.  On  the  other  fide 
it  was  faid,  that  this  practice  would  prove  a  great  difficulty 
to  judges^  and  delay  of  juftice ;  that  the  precedents  and 
entries  fuppofe  the  exception  to  be  written  down  upon  its 
being  difallowedi  and  the  ftatute  ought  to  be  conftrued  fo 
as  to  prevent  inconvenience  ;  befides,  the  words  of  the  a£k 
are  in  the  prefent  tenfe,  and  fo  is  the  writ  formed  oa  the 
aQ.  Holt^  C.  J.  If  this  praAice  Qiould  prevail,  the  judge 
would  be  in  a  ilrange  condition :  He  forgets  the  excep- 
tion, and  refufes  to  fign  the  bill,  fo  an  a£lion  mud  be 
brought :  You  fliould  have  infifted  on  your  exception  at 
[  289  J  the  trial :  You  waive  it  if  you  acquiefce,  and  fliaU  not  re- 
fort  back  to  your'  exception  after  a  verdid  againft  you» 
when  perhaps,  if  you  had  flood  upon  your  exception,  the 
party  had  other  evidence,  and  need  not  have  put  the  caufe  • 
on  this  point :  The  flatute  indeed  appoints  no  time,  but 
the  nature  and  reafon  of  the  thing  requires  the  exception 
fliould  be  reduced  to  writing  when  taken  and  difallowed, 
like  a  fpecial  verdi£l,  or  a  demurrer  to  evidence  \  not  that 
they  need  be  drawn  up  in  form ;  but  the  fubftance  muft 
be  reduced  to  writing  while  the  thing  is  tranfa£ling,  be- 
caufe  it  is  to  become  a  record  :  So  the  motion  was  denied* 


27.     Hern  verfus  Nichols* 

\Coram  Holt,  C.  J,  At  niii  prias.] 


T  N  an  anion  on  the  cafeiox  a  deceit,  the  plainttfFfet  forth, 
-*'    that  he  bought  fevcral  parcels  of  filk  for  ■  filk. 


Deceit  of  the 
fA€lot  beyeod 

charge  the  mer-  whercas  it  was  another  kind  of  filk  \  and  that  the  defend- 

chjnim  an  ac.  ant,  wcU  knowing  this  deceit,  fold  it  him  for filk, 

Brook^^aionVur  ^"  ^*^^»  "P°"  "^^  g"»^^y>  >^  appeared  that  there  was  no 

le  Cafe,  pi.  S..  adual  deceit  m  the  defendant  who  was  the  merchant,  but 

con.  Ante  x-fi.  xh2X.  it  was  in  his  f aft  or  beyond  fea :  And  the  doubt  was, 

f  Roit  9*5.  ^'  ^'  ^^  '^^^  ^^^^^^  ^°"^^  ^^^^^  ^^^  merchant  ?  And  Holty  C.  J. 

a  Cro.  471.      «  was  of  Opinion,  that  the  merchant  was  anfwerable  for  the 

^^^'  ^^T  2^^^/ deceit  of  his  faftor,  tliough  not  criminaliterj  ^ct  chnliteri 

47«  X    .    •  iM  £^j.  fggjng  fomebody  muft  be  a  lofer  by  this  deceit^  it  is 

Z'^if^t^/lSt  more  reafon  that  he  that  employs  and  puts  a  truft  and  con* 

:'7X     A  ft   ^^y  fidence  in  the  deceiver  (houldbe  a  lofer,  than  a  ftranger ; 

/JrJfU  .  /J/^  And  upon  this  opinion  the  plaintiflfhad  a  verdift. 
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28,    Anonymous. 

[Coram  Holt,  C.  "J.    At  nifi  prius.] 

1  N  trever  for  money  the  cafe  was  upon  evidence,  that 
*  the  plaintiff's  fon  nad  a  general  authority  from  his  fa- 
ther to  receive  and  pay  out  his  father's  money.  The  fon 
took  a  bill  for  money  due  to  his  father,  and  received  it 
without  a  particular  authority  for  that  purpofe,  and  this 
receipt  was  with  an  intent  to  embezzle  and  fpend  it ;  but 
he  gave  a  receipt  as  for  money  had  to  his  father's  ufe,  and 
this  money  was  given  to  the  defendant.  The  queftions 
were,  i  ft.  If  the  fon  could  be  a  witncfs  in  this  cafe  to 
prove  the  delivery  ?  And,  2dly,  Whether  the  father  could 
maintain  an  a£lion  of  trover  ?  HoUy  C.  J.  was  of  opinion, 
that  the  fon  might  be  admitted  as  a  good  witncfs,  his  tef- 
timony  being  corroborated  by  other  circumftances ;  and 
that  the  a£tion  was  maintainable  for  the  father,  for  that 
the  general  .authority  that  the  fon  had  to  take  his  father's 
money,  made  the  receipt  of  the  money  to  be  to  his  father's 
ufe,  and  a  good  difchurge  of  the  debt,  fo  as  that  the  father 
could  not  avoid  the  payment,  and  charge  the  perfon  that 
paid  the  money  with  an  a£lion  i  and  then,  if  the  payment 
was  a  good  dilcharge,  it  is  reafon  it  (hould  he  his  money, 
and  the  pofleflion  of  the  fon  is  the  pofTeflion  of  the  father, 
the  fon  being  to  this  purpofe  as  his  father's  fervant ;  and 
according  to  this  opinion  the  plaintiff  had  a  verdid,  but 
he  faid  he  was  willing  to  have  a  cafe  made  of  it ;  but  the 
defendant  acquiefced  in  his  opinion  {a). 


Son  took  the  fa- 
ther's money  an<i 
gaveittoH..an< 
the  fon's  evi. 
deoce  admitted 
In  trover  again  ft 
H.  I  Sid.  431. 
Far.  129. 
I  Mod.  30* 
1  Lev.  282. 
Mod.Cafes2<^T9 
301,3x1. 


[290] 


X  Vent.  51- 
X  Sid.  438. 
2  Keb.  s89* 
a  Salk.  655. 


^  {a)  R.  ace.  Cowp,  198.  That  an  ac- 
tion lay  againft  a  lottery -office- keeper 
for  money  which  he  received  from  a 
fervant  who  had  embezzled  it,  and 
that  the  fervant  (having  a  releafe)  was 


admiflible  as  a  witnefs.  In  trover 
againft  a  pawnbroker,  the  fervant  em- 
bezzling his  mailer's  goods,  and  pawn- 
ing them,  wttl  be  admitted  to  prove 
the  fad,  Bidl.  N.  P.  290. 


1 


ag.     Brown  verfus  Hedges. 

[Trin.  7  Ann.  S.  R.] 

N  trover^  upon  not  guilty  pleaded  it  appeared  in  evi- 
.dence,  that  the  defendant  was  tenant  by  the  curtefy 
of  lands  in  Ireland^  and  had  cut  down  and  fold  the  trees  off 
the  «ftate,  and  that  the  reverfion  belonged  to  the  plaintiff 
and  two  others  in  coparcenary.  Upon  a  cafe  made  for  the 
opinion  of  the  Courti  it  was  refolved,  ift»  That  in  local 
m£lionS|  as  in  trefpafs  qtmre  claufum  fregit^  th«  plaintiff 
cannot  prove  a  trefpafs  but  where  he  lays  it^  npr  lay  it  in 

any 


Decltratjon  of  ar 
uovei^if)  Mid- 
dlc&Xy  and  proof 
of  one  in  Ire-    -. 
land,  good. 
Moor  4^6.  Cro« 
£ijs.554.  2  Sid. 
49.  I  Mod.  to2. 
4  Mod.  176. 
Carch*  249* 
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Kitch.  230.  any  other  place  than  where  it  is  ;  but  it  is  otherwife  in  ac- 
Cro.°E*l  *667.  ^^^"^  traiifitory,  as  trover :  Ergo^  here  he  may  lay  the  con- 
Co.  Lit.iSi.b.  verfion  here,  and  prove  it  in  Ireland.  Vide  Style  331. 
Afl*'  ^  N  ^^^y»  ^^  joint-tenant  or  tenant  in  common,  orparcener^ 
One^int-te'**  Cannot  bring  trover  againft  another,  becaufe  the  pofTeffion 
aant,  ftc  cannot  of  onc  is  the  poiTeflion  of  both  ;  if  he  does,  it  is  good  evi- 
^^%^^  dence  upon  not  guilty  :  But  if  onc  joint-tenant  brings  tro- 
^ion,bit^y  VCT  againft  a  ftrangcr,  in  that  cafe  the  defendant  may 
•gainft  «  ftrtn.    plead  it  in  abatement,  but  cannot  take  advantage  of  it  in 

sbatcroent.     Skio.  it,  i8o.    4  Mod.  iSi.    Com.  Dig  Abacenieoc  £.  toL  t.   3d  edit,  paw  16. 


30.     Blackham'x  Cafe. 

[HUl.  7  Ann.   Coram  Holt»  C.  J,    At  niii  prios  in  Middle/ex  J 

Sentence  of  <»»e  ¥  N  tm>€r  upon  cvidcnce  at  a  trial  before  H^U^  C  J.,  ^t 
f,f.ti«urui  »^«  '■»«'"e»  i"  MiddUfix,  the  cafe  was.  The  plaintiff 
their  jurifdic-  provcd  the  goods  to  bc  in  his  pofleflion,  and  to  be  taken 
tion,  is  crnciu-  away  by  the  defendant.  The  defendant  (hewed  that  thefc 
'fkT^^rffJ**.    '^^'crc  the  goods  of  Jane  Blackham  in  her  life^mc,  and  that 

Cne  pome  ITICa  I        ^        %    r        %  \       %       y  1  ri««ft»  %' 

otherwife  of  a  thc  defendant  had  taken  out  letters  or  admmiitratioii  to  hcTf 
collateral  matter,  and  fo  was  entitled  to  the  goods.  Upon  this  the  plaintiff 
124,' ni5,*i27,  proved,  that,  fomc  few  days  before  her  death,  flie  was  ac- 
\\%\  129.*  '  tually  married  to  him.  And  in  anfwcr  to  that  it  was  infift- 
*  J?°*^  p*^c  cd,  that  the  Spiritual  Court  had  determined  the  right  to  be 
^^S^Han.Law  ^"  ^^  defendant  5  for  they  could  not  have  granted  admi- 
Tnas,  45  X.  nift ration  to  the  defendant,  but  upon  fuppofing  there  was 
Harg.  St.  Tr.  jjq  fy^j^  marriage,  and  that  this  fentence  being  of  a  matter 
►BuIi'n.  p.  244!  'within  their  jurifdidion,  was  conclufive,  and  could  not  be 
Str.  961.  Rep.  gainfaid  in  evidence.  Et  per  Holi^  C.  J.  A  matter  which 
Harf  ^8  ""^  ^^^"  direftly  determined  by  dieir  fentence  cannot  be 

gainfaid  (a) :  Their  fentence  is  conclufive  in  fuch  cafes, 
r  2QI  1  *"^  "°  evidence  (hall  be  admitted  to  prove  thc  contrary; 
^y  ^  but  that  is  to  bc  intended  only  in  the  point  diredly  tried  ; 
Cowp'its!  otherwife  it  is  if  a  collateral  matter  be  collefted  or  infer- 
3  T.R.  639.  red  from  their  fentence,  as  in  this  cafe,  becaufe  the  admi- 
cT'^i^I*^'  "^^ft^^^O"  *8  granted  to  the  defendant,  therefore  they  infer 
3d  edit.  pa.  95.  that  the  plaintiff  was  not  the  inteftate's  huiband,  as  he 
iLeT.t35,236.  could  not  have  been  taken  to  be,  if  thc  point  there  tried 
rSid.  359.        j^gj  ^^^^  married  or  unmarried,  and  their  (entence  haii 

Kaym.  405.        -•      ■  .    , 

s  Keb.  357.      been,  not  married. 

{a)  JJ.  ace,  7  £ro.  P.  C.  414.     Fide  7  JBro.  Tear.  Ca.  319. 
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31,      Lady  Dowager  Lindfey*  verftis  Lord 
Liadfey. 

[Mich.  8  Ann.  B.  R:] 

I  N  qeSmtnt  the  plaintiff  made  title  by  a  recovery  in 
^  dower,  and  produced  in  evidence  the  record  of  the 
judgment,  the  babere  facias  fejfinam^  i^c.  The  defendant 
ofiered  to  prove  a  term  of  ninety-nine  years  fubfifting,  and 
that  prior  to  this  title,  but  it  was  difallowed ;  for  if  he  had 
;- pleaded  this  in  bar  of  the  writ  of  dower,  yet  the  plaintiff 
mull  have  recovered  with  a  c^et  executio ;  and  the  de- 
fendant had  a  proper  time  to  have  pleaded  it  theTi,  and  has 
flipped  his  opportunity :  Alfo  a  chattel-intereft  was  arcom- 
mon  law  \>ound  by  a  recovery  in  a  real  af^ion,  fo  that  the 
defendant  had  an  {a)  intermediate  execution,  without  re- 
gard to  the  fubfiftin^  term :  And  though  by  the  (latute 
xf.  8.  a  termor  may  falfifv,  yet  it  muft  be  the  termor  him- 
felf,  and  not  another  for  nim  (^J. 


Ejeament; 
title^  recovery 
in  dowver  j  de- 
feadanc  offtitA 
to  prove  a  term 
of  years  prior  to 
the  title  of  dower, 
and  difallowed. 
Luc.  733.  Ante 

z  Leon.  9». 


(4)  This  (hoald  be  immediate  come 
Jkmble. 

{hi)  The  folFowingis  an  extra£l  from 
Mr.  ButUr*^  note  to  Co.  Lit.  208.  a. 
*'  At  common  law,  if  a  leafe  be  made 
for  a  term  of  years,  rendering  rent, 
the  wife  is  enuded  to  her  dower  of  a 
third  part  of  the  rcverHon  by  metes 
and  bounds,  and  to  a  third  part  of  the 
rent;  and  execudon  will  not  ceafe 
during  the  term*  adly.  If  the  huf- 
bind  makes  a  gift  in  tail*  as  the  rent 
is  payable  out  of,  or  in  refpedl  of,  an 
eftace  of  inheritance,  the  wife  will  be 
endowed  of  a  third  part  of  the  rent, 
jdly.  If  the  huiband  makes  a  leafe  fo^ 
.  life  rendering  rent,  the  wife  is  not  en. 
titled  to  her  dower  of  the  rent,  becaafe 
*it  is  not  payable,  iti  this  cafe,  out  of,  or 
in  refpeft  of,  ao  edate  of  inheritance. 
4thly,  If  the  huiband  makes  a  leafe 
for  years,  refcrving  no  rent,  then  judg- 
ment will  be  given  for  the  wife  with  a 
cfj/ef  executip.  during  the  term.  This, 
ii  the  term  be  of  long  duration,  de- 


prives her  virtually  of  her  dower. 
5thly,  If  a  perfon  purchafcs  an  eflace 
of  inheritance  which  is  in  mortgage 
for  a  term  of  years,  whether  he  only 
purchafes  the  equity  of  redemption  or 
d>fchargcs  the  mortgage,  the  wife  of 
the  vendor  will  not  be  entitled  to  her 
dower  in  equity.  6thly,  If  a  perfon 
diiTeifed  in  fee,  fubjcd  to  a  term  of 
years,  if  the  term  be  in  grofs,  for  fe- 
curing  the  payment  of  a  fum  of  mo- 
ney, the  widow,  b^  difcharging  tlie 
money  fecured  by  it,  or  paying  one- 
third  of  the  intereil,  will  be  entitled 
to  dower.  7thly,  If  the  term  be  an 
outflandin?  tatisfied  term,  fhc  will  flill 
be  entitled  to  her  dower  againd  the 
heir.  Co.  Lit.  $2.  a,  Bro.  Mr.  Dower 
■44,  60,  89.  1  Rcl,  Abr.  678.  Bodmin 
V.  Fandebendyt  Shs<w.  Ca.  Par.  6^. 
Brown  V.  Gibbs,  Pnc.  Cb.  07.  Jf^raj  v. 
JVilliams,  ibid,  151.  Dudley  v.  Dudley  ^ 
ibid.  201.  Banh  v.  Sutton ^  2  P,  fVms. 
700.  /////  V.  Adamst  2  Atk.  208." 


32.     SavageV  Cajh. 

\Coram  Trevor,  C.  J.     At  nifi  prius.] 

T  N  ajfumjiftt  upon  a  note  for  10/.  15  s.  given  by  the  de-  Condemnatlca. 
^    fendant  to  |hc  plaintiffi  and  ^on  ajjltmg/it  pleaded,  upon  J^  original,  la 
trial  the  plaintiflFproduced  and  proved  the  note.    ITie  de-  a^rb4^' 
•    •   .  fcndaat 


«9i  t 


CEttioence. 


befon^  <in'gia«]»  iendaiit  in  difcharge  of  himfelf  produced  the  record  of  a 

n4  affu^'t.*'*  fo^C'P*  attachment,  wherein  the  faid  debt  was  attached  by 

Vide  anteloa-    the  city-proccfs  for  the  fatisfa^iion  of  a  debt  demanded 

rra,  iSo.  pL  6.    there  of  the  plaintiff,  and  was  there  condemned :  And  it 

lkf/t^%^7t7,  '^^  ^^^^  ^y  ^'•«»^>  C.  J.  that  this  was  a  good  difcharge ; 

BK834.  }WilC  but  that  if  the  plaintiff  in  this  a^on  could  hare  {hewed 

*y7'  the  original,  wherein  he  declared,  to  be  preoedtent  to  that 

attachment,  fo  that  it  had  appeared  that  this  Court  was 

poffefled  of  an  a£tion  for  the  demand  of  this  debt  before  it 

was  attached,  then  (hould  the  plaintiff  hare  recorered  his 

debt  notwithftanding  fuch  evidence ;  but  the  declaration 

in  the  record  here  was  betwixt  the  time  of  the  attachment 

and  of  the  condenmation. 


[  292 1  33*    ■  vtrfus  Layficld  &  al. 

[C&ram  Holt,  C.  J.    At  nifi  prios.] 

Where  the  plain"  ¥  M  ««  olEiim  OH  thi  cafe  for  money  had  and  receWed  to  the 
tSffgofs  upon  the  ^  plaintifPs  ufe,  it  appeared  upon  eridence,  that  Lttjfidd 
^*  wf  ^e^«a  *"^  *^  ^*^^  defendants  were  bankers  and  partners^  and 
o?onris  cvf-*  that  the  plaintiff  had  given  Lasfield  20/.,  for  which  he  tc- 
dence  againft  the  ccived  a  ticket  in  the  double  exchange  lottery,  and  Laj^ 
ft^i^'^f.^*  >W  undertook  to  pay  what  benefit  fliould  happen  thcte* 
diimer.  3  Ur.  upon  *.  That  the  ticket  came  up  a  40  /.  benefit,  and  fbt 
ss^*  3S9*  that  money  the  a£lion  was  brought;  and  it  was  obje£ted 

PrimAs^^isA.  ^^^  ^^^  defendants,  that  the  a£lion  was  brought  againft 
Cro.  Jac.  411.*  Layfield  ii\d  his  partners,  and  it  did  not  appear  that  any 
Br.  Joinder  in     had  undertaken  to  be  truftees  in  the  lottery  but  Lajfittd^ 
^QioB  47-     L  ^j^  J  therefore  he  only  ought  to  be  charged,  and  not  his  part''^ 
ncrs ;  to  which  jfife//,  Chief  Juftice,  anfwered,  that  it  ap- 
peared they  were  partners  in  their  trade,  and  goldfmiths, 
and  the  adventurers  put  their  money  in  upon  die  credit  of 
fcveral  goldfmiths  that  had  undertaken  to  pay  the  benefits, 
and  ic  (hould  be  prefumed  the  zBi  of  Lajjuli  was  the  aft 
of  the  other,  and  fhould  bind  them,  unlefs  they  could  fhew 
a  difclaimer,  and  a  refufal  to  be  concerned  in  it ;  and  ac* 
cordingly  the  plaintiflf  had  a  verdift  for  forty  pounds  {a) 


J 


Vidcplusy  TiiXtWitnefcs. 

{a)  A  dormant  partner  is  univcr*  tereft^  and  alfo  an  annuity  of  loo/.» 

faliy  ailovved  to  be  anfwerable  on  all  it  was  deemed  n#  copartnerihip;  aiul 

contrails  relative  to  the   partnerfliip  the  party  withdrawing  was  not  liable 

account.     In  order  to  conflitute  a  co-  to  debt  afterwards  contraAed.   Grmet 

partnerfliip,  there  muft  be  joint  con-  v.  Smith.     2   St,  998.     But  it   was 

cern    both  in    buyine    and    fellini^.  ruled  otherwife«  where  a  partner  on  re* 

Where  a  partner  en  retiring  from  trade  tiring  was  to  leave  a  fum  of  money  ac 

was  to  let  a  fum  of  money  remain  in  le^al  intereft,  and  to  receiiie  aA  an* 

the  hands  of  the  other  partner  for  fe-  nuity  for  dx  years  if  the  other  pnrt* 

▼en  years,  and  to  receive  legal  in-  ncr  fo  long  Uvedj  as  ia  fie«  of  die 

profiu 


(fejccommunfcato  Capfmud. 


h^i 


{jiroBts  of  *the  trade,  and  was  to  have 
liberty  to  infpedl  ia  the  books.  BIox' 
%am  V.  Pell,  cited  ibid.  Where  a 
broker  was  employed  to  buy  tea  for 
feveral  perfons,  and  bought  a  large 
Jot  from  the  Eafi  India  Comfany,  to 
be. afterwards  divided  amongft  liimfelf 
and  the  others ;  and  received  a  war- 
rant for  delivery  of  the  tea>  which 
he  pledged  for  a  fum  of  money  that 
he  borrowed ;  the  other  purChafers 
were  adjudged  not  liable  to  an  adion 
for  the  money  fo  borrowed.  Hoare  v. 
Ddtujes'^  Doiig.  371.  So  where  one 
perfon  was  to  buy  a  quantity  of  goods, 
and  let  others  have  a  certain  propor- 
tion of  ^e  purchafe^  they  were  not 
anfwerable  as  partners,  though  in 
paking  fome  purchaies,  they  came  for- 
ward as  having  a  joint  concern.  Coope 
V.  E^re  and  others,  H.  BL  37.  So 
Where  feveral  perfons  agreed  to  make 
an  outfit,  and  each  adventurer  was  to 
)>urchafe  a  quantity  of  goods  and  bring 


it  into  the  common  ftoclc ;  the  price  of 
a  parcel  of  goods  fo  boiiohc  was  held 
an  individual  debt,  which  could  not 
be  recovered  from  the  other  adven- 
turers. SaviJU  V.  Rfibcrtfott,  4  7*.  if* 
720, 

Vid^  Pinkney  v.  Hall^  ante  1 26.  — — 
A^  and  J^.  being  partners.  A,  receiv^ 
money  in  the  (hop of  C, and  gave  a  noc6 
forit  figned by hirtfelfand  partner;  the 
partners  being  dead,  both  their  exe- 
cutors were  held  liable.  Lane  v«  /iT/A 
liamsf  1  f^ern*  277.  292.  1  Eq,  Ca.  Atn 
370.  The  true  criterion  whether  the 
ad  of  one  partner  makes  the  others 
rcfponfible,  feems  to  be.  Whether  the 
a£l  was  or  was  not  done  according  to 
the  ufual  courfe  of  bufinefs  ?  That 
point  was  admitted  in  a  caufe  in  the 
iix!Citig'&  %fiCT  Michielmas  1792. 

Each  partner  has  a  power  ftngly  to 
difpofe  of  the  whole  of  the  partncrfhip 
cffeds.  Fok  v.  Hanbtayt  Cowf,  444, 
Vide  2  Bro.  P.  C.  323, 


i^jrcommuntcato  CaptenDo;       t  ^93  ] 


t.    fang  vef/us  Fowler. 

[Mich.  12  Win.  3.  B.  R.   i  Ld.  Raym.  6iS.  S.  C.  12  Mod. 
418.  S.C] 


ySN  a  ha^as  vorpur  the  return  was,  that  Fowler  was 
V^  taken  and  in  cuftody  by  a  writ  of  excommunicato  ca* 
Jl»endoy  and  the  excommunication  was  in  the  writ  recited 
to  be  pro  quibujdam  cam/is fubtraBionis  decimarumjive  jaliorttm 
jurium  eccUftaJiicoram  ;  and  becaufe  this  return  was  incer- 
tain,  the  Court  was  moved  that  he  might  be  difchargcd ; 
and  the  queftion  was,  Whether  this  return  was  incertain, 
and  whether  that  incertainty  would  vitiate  the  writ,  {sfr.  P 
And  the  Court  refolvcd, 

I  ft,  That  the  return  was  \incertain  5  for  that  the  wUa 
Jura  might  be  fuch  matters  as  were  out  of  their  jurifdic- 
tion,  add  thejT  ought  to  (hew  the  matter  was  within  theit 

Vol.  L  B  b  juriiUifUon  i 


Vii€  35o.€»- 
communicaiQ 
capiendo  pro 
quibufdamcaii^is 
fubtra^ion.   dc* 
cimlruni  iUve  •!• 
jur.  pcrlcfiafh 
qaifhed  for  in- 
certainty.     ¥91, 
S7.    5  Co.  20. 
%  I .  Strange,  and 
Rep.  B.  K. 
Temp.  Hard. 
ubl  iofra. 


d93  €rcommunicato  Captenlw. 

jurirdi£^ion ;  for  of  that  the  King*s  Courts  are  to  be  judges 

and  not  they  themfelvcs. 
Caufe  moft  be         2dl]r,  The  caufe  of  excommvmcatioii*inuft  be  fet  forth 
cxpretied  in  the    {^^  ^\^q  ^j^      ^^  commoH  law  the  writ  4k  tmmmmumkaip 

writ  fince  the  ,      ,  ,  i   .  _^  •  ^  •    • 

iljt.  5  EKis.    %  capiendo  was  always  general  pro  coHtumaaa^  not  contauung 

inft.  66c,  66 1,  a  fpeciai  caufe :  and  the  writ  was  returnable  in  Chancery^ 

T«.***66^'  6^"^  *"^  founded  on  a  fgntficamt  or  certificate  of  the  \iiSba^ 

%A^.  l^J'    which  certificate  fet  forth  the  caufe  before,  and  die  partj 

Com.  Dig.  Ex-    could  not  be  difcharged  but  by  fuperfedeas  in  Chancery^ 

S°*i5.  t  ^\    *^  ^"^^  ^^^^^  "^"^^  infufficient :  But  now  the  caufe  muft  be 

f  oS.  Sir.  43/    fet  forth  in  the  writ  de  excommunicato  capieado  itfidf,  be- 

7^  caufe  by  the  ftat.  5  £//<•  the  writ  is  made  retnniaUe  in 

this  court,  which  could  be  to  no  puipofe,  if  the  caole 

were  not  to  be  fet  forth  in  the  writ,  and  tUs  Court  judge 

of  that  caufe. 

Cro.  Jjc.  2I1,        3dly,  The  Court  held  they  might  difcharge  the  p«ty 

pi.  5.  Pod.  294.  upon  the  infufficiency  of  the  return :  Before  me  5tli  JSCs. 

b/rVtc^.     ^^^^^  ^^^^  °^  difcharges  in  this  court  on  exemmmmieatm 

Hard.  314.  Str.  caplendis^  but  where  a  man  was  excommunicate  pending  a 

946.  1C67.        proliibition :  Now  the  cafe  is  altered,  for  this  Court  may 

qualh  the  writ  of  excommumcato  capieitj^  or  award  zft^er^ 

fideas^  becaufe  this  Court  are  judges  of  the  caufe  and  haic 

it  before  them,  and  the  party  cannot  go  into  Chancery 

for  a  fuperfedeas  now,    becaufe  the  writ  is  letumaUe 

berc(tf}« 

Andrews,  no.        •  Accordingly  the  writ  was  qua(hed,  and  thb  fpeciai 

*  [  294  ]    entry  made  on  the  habeas  corpus y  viz.  That  the  party  was 

difcharged,  becau£s  the  writ  de  excommunicato  eczema  wa^ 

quaflied. 

(tf )  R,  ace.  3  Jtk,  479, 


2.     Domina  Regina  verfus  ELilL 

[Paf.  isWiU.j.  B.R.] 

Far.  ^s.  Ante  pi.  |N  a  writ  of  excommunicato  capiendo  the  recital  of  tlie 

»•  3 ^J^^;^^  ^  ftgnificovit  was^  That  he  was  excommunicated  for  nor 

B.^R.  517.  paying  the  cods  in  quodatn  negotn  querorum  tducatimut  Jive 

1  Ld.  Ra%  m.  inJiruBioms  fine  aliqua  Ucentia  in  ea  parte  prius  ottemta  i  and 

ftJ«y«  to^thT"  ^"«  "^^^^  ^^  quaihed  for  incertainty,  becaufe  it  mi^t 

ifrAcdirgcaTe.  be  a  teaching  to  fence  or  dance»  and  not  letters.. 


^rcommunicato  CaptenDO.  294 


3,     Domina  Re^na  verfus  The  Bifhop  of  St« 
David's. 

[Mich.  1  Ann.  B.  R.] 

'THE  defendant  was  taken  upon  a  writ  of  excommunicato  ^"^J°^»  *3*« 
^  capiitido^  and  being  in  cuftody  in  Newgate  prayed  a  coinmunkato"' 
babecu  corpus^  and  was  brought  into  court  thereupon,  and  capiendo  cannot 
it  appeared  by  the  return,  that  the  writ  of  excommittiicato  "*"* u^u'^' 
capiendo  was  not  yet  returnable;  and  the  Court  held,  ift,  corpi«/and*thac 
Thai  orife  taken  on  a  writ  of  excommunicato  capiendo  can-  not  before  tha 
not  come  into  this  court  but  by  habeas  corpus;  f  and^if  he  ^^^^^^^^ 
be  brought  in  before  the  writ  is  returnable,  he  (hall  56°"  Ij.  Mod. 
not  be  allowed  to  pkod  or  move  to  quafli  the  writ  {a).        c^^t^,  &c.  lOo. 

2dly,  The' writ  of  excommunicato  capiendo  recites  the  f"n/r^6  !'^' 
Jigfnfica^iit^  which  is  in  Chancery,  but  the  writ  is  brought  f  M^y  be  balled 
Into  this  court,  and  is  inroiled  here  before  it  goes  to  the  *>y  ^^^'  5  E^« 
flicriflF;  which  inrolment  is  to  inform  the  Court,  that  at  "  ^*^'  '^' 
the  return  of  the  excommunicato  capiendo^  they  may  award 
farther  procefs,  as  the  cafe  requires. 

jdly.   If  by  the  recital  of  the  ftgnificavit  it   appears  Ante  pi.  i. 
that  there  was  no  caufe  for  the  writ,  the  court  of  King's  »  W-  R^ym, 
Bench  may  quafli  it,  and  the  court  of  Chancerj  cannot,  *'7-S.  c. 
though  the  fgnificavit  be  there  {b). 

{a)  R.  contr.  Str.  43.  {})  R.  ace.  3  Atk,  479* 

4.     Domina  Reglna  verfus  Sangway. 
[Mich.  I  Aim.  B.  R.] 

'T^HE  defendant  was  excommunicated  pro  quadam  caufa  Far.  ?s.  3  D- 
'*    jaSHtatioms  maritagii^  and  taken  upon  a  capias  with  *'^*'  P*  7-  ^  ^* 
penalty,    and   brought    up  by  habeas  corpus;    and  Mr. 
Chefhire  took  two  exceptions  to  the  writ:  i(l.  That  this 
not  beine  one  of  the  nine  caufes  mentioned  in  5  B/iz. 
c.  23.  no  penalty  ought  to  have  been  in  the  writ.     2dly, 
That  no  addition  was  given  the  defendant :  and  the  Court       f  2QC  1 
held,  that  for  any  of  the  nine  caufes  mentioned  in  the 
ftatute  there  oughc  to  go  a  capias  with  a  penalty,  and  be  Vide  x  till.  561. 
an  addition  in  the  writ;  but  in  other  cafes  no  addition  Cro.  Car.  J97, 
was  necefl'ary ;  and  though  tl)pre  was  a  penalty,  yet  the  -JP-i-'^^^  *74« 
Court  would  not  difcharge  tlie  party  of  the  procefs,  but 
difcharge  the  penalty  only  *,  though  the  law  was  taken  to 
be  otlierwife  heretofore :  But  that  for  the  want  of  addi- 
tion in  cafes  where  that  was  neccflary,  the  party  flioulJ  be 
difcharged  upon  motion. 

Bb  1 


(    295    ) 


Eifcuto^  may 
bring  error  to  /c- 
Ycrfc  t'^e  attain- 
der cf  tcftjtor. 
I  Leon.  325. 
Oweii  147. 
5  Co.  J 1 1,  a, 
]  Roil.  (,11. 
Gdib. 
3S0. 

j;.S.C. 
Comb.   114. 
3  Mod.  72.  Holt.  304.  T(cm.  ii. 


I  Sh6W« 


!•     King  vcr/iis  Aylofil 
[Trin.  iW.&M.  B.R.] 

P  XECUTOR  brought  a  writ  of  error  to  reverfe  tn  at* 
*^  tftindcr  of  high  trcafon  of  his  teftator,  and  JfUlt,  C]. 
doubted  whether  it  lay  for  the  executor ;  for  by  revcrfaf 
the  blood  and  the  land  is  reftored,  which  is  of  no  advan*' 
tage  to  him,  and  the  goods  were  forfeited  by  the  convic- 
tion of  the  teftator,  and  not  by  the  attainder:  But  the 
other  three  judices  againft  him ;  for  he  is  privy  to  the 
judgment,  and  lAtfy  have  lofs  thereby.  Fide  j  Crok  2^9 
273*  558- 


3  Mod.  176, 
Almimltrator 
cannot  biing 
trover  for  a 
ch  itt^l  after  his 
confent  tn  the 
dcrendant's  hav* 
ing  it,  before 
adinioiflration 
granted.     (^ 
Carth    103.  S. 
C.  3  D.  375. 
p.  j.b.C.  :?!cin. 
274.     3  SaUc. 
]6i.     Hclt  45. 

[296] 


.2.     Whitehall  veffus  Squire^ 
[Pafch.  iW.&M.  B.R.] 

iN  an  a£l!on  of  trover  by  the  plaintiff  as  adminiftratof 
-*  of  J.  M.  for  a  gelding,  on  not  guilty  pleaded  the  jury 
found  a  fpecial  verdift,  vt%.  That  J.  M.  was  poflcifcd  of 
the  gelding,  and  put  him  to  the  defendant  to  patfture» 
and  died  inteftate :  that,  before  adminiftration  granted^ 
the  plaintiff  defired  the  defendant  to  bury  J.  M.  decently, 
who  acconlingly  buried  him,  and  laid  out  23  7.  therein  i^ 
whereupon  the  plaintiff  a|p;reed,  that  the  defendant  ihould 
iKive  the  horfc  in  part  of  fatisfa£lion  of  funeral  chargcfdy' 
and  for  13/.  refidue  thereof  gave  him  his  note;  after* 
wards  the  plaintiff  took  out  adminiftration,  and  nov 
brought  trover  for  the  horfe  ;  and  Holt  C.  J.  was  of  opi- 
nion, that  the  a£tion  well  lay ;  for  that  the  defendant  was  a 
tort  executor,  and  the  plaintiff's  confent,  when  he  had 
nothing  to  do,  would  not  alter  the  cafe  5  for  if  he  had 
then  relenfed,  yet  he  might  have  taken  adminiftration, 
and  brought  an  a£^ion  afteqyards ;  but  Dolben  and  fjrr^ 
Juftices,  zzntra^  and  the  defendant  had  judgment. 


3.     ShellyVC^. 

[Trin.  5  W.  &  M.  B.  K.] 

T  N  tf^  flffitfn  uport  tie  cafe  againft  an  executor,  vpon  plene  Evldcnct  upon 

^  adminijflravii  pleaded,  three  points  were  declared  per  p)encaciminiftra- 

HolU  C.  J.    I  ft,  That  the  plaintiff  muft  prove  his  debt,  sh'ow.  8i.  Cro, 

otherwife  he  fliall  recover  •but  id.  damages,  though  there  El.  315.  pi.  9. 

be  aflets,  for  the  plea  only  admits  a  debt,  but  not  the  \^l\^'^^' 

quantity,     adly.  That  all  feparate  debts  mentioned  in  the  p[owd.  543?' 

inven.tory  (hall  be  counted  aiTets  in  the  executor's  hands;  2 Roll. a br. 92 6. 

for  tliat  b  as  much  as  to  fay  that  they  may  be  had  for  de-  ^  '^  ^comb ^* 

manding,  unlefs  the  demand  of '  refufal  be  proved  (a).  3^2/ 
3dly,  That  for.ftri£tnefs  no  funeral  expences  are  allow- 
able againft  a  creditor,  except  for  the  coffin,  ringing  the 
bell,  parfon,  clerk,  and  bearers'  fees,  but  not  for  pall  or 
ornaments  (^). 

fa)  If,in  the  inventory  produced,  the  which  is  a  reafonable  ground  for  an 

article  concerning  debts  did  not  dif-  executor  tobelieve  an  eftate  is folvent." 

tinguilh  between  feparate  and  defpe-  In  the  cafe  cited  he  allowed  60/.,  as 

rate^  it  would  be  fufiicient  to  charge  the  teftator  had  dire^ed   his  corpfe 

the  executor  with  the  whole, /rma  fhoald  be  buried  at  a  church  thirty 

facie^  as  aiTets,  and  put  it  u{9Dn  him  miles  diftant  from  the  place  of  his 

(o  prove    any  of    them    defperate.  death. 

Smith  and  DavtSi  per  Ld.  Haniwicke,         In  the  cafe  of  Offiey  v.  Ojjlyt  Prcc. 

Bull.  Ni.  Pri,  140.  Cb.  27*,  600/.  had  been  laid  out  in 

(i)   Per  Ld.  Hardwicke^  Stag  v.  Mr.  Offief%  funeral,  (whofe  pcrfonal 

Punter  t  3  Atk.  119..  ''At  law,  when  c(bte  was  infuificient  for  payment  of 

a  perfoh  dies  indebted,  the  rule  is,  his  debts,)  which  the  Court  allowed, 

that  no  more  (hall  be  allowed  for  a  he  being  a  man  of  great  eftate  and  re- 

ianeral  than  is  neceflary ;  at  firft  only  putation  in  his  country,  and  buried 

40 i.,  then  c/.,  at  latl  10 l.T  but   a  there;  but  this  was  not  come/fmhle 

court  of  equity  is  not  bound  down  by  againft  creditors.     Fide  Bull.  N.  P* 

iuch  drift  rules,  efpecially  when  a  tef-  143.  ^  r  — 

tator  haves  great  fums  in  legacies,  ^    ^/^/^^^  Joa^    7>^J:^aj  ^ 


4.     Harding  ^erfus  SalkilL 
[Mich.  5  W.  &  M.  B.  R.] 

1 N  debt  agaihft  the  defendant  as  executor,  the  defend-  ^®?  P'*  '•  ^*^* 
^  ant  pleaded  in  bar^  that  he  was  adminiflrator ;  rely-  ^^^  be^Ts^"  d? 
ing  upon  Dyer  305.  pL  61  •    But  the  Court  held  it  no  minhlrator,  is 
plea  in  bar  5  for  if  an  adlion  be  brought  againft  an  admi-  ««'»"  ^*^  *>"' 
niftrafor  by  the   name  of  executor,  and  judgment  had  ^  ^ev.  190. 
therein^  this  judgment  may  be  pleaded  in  bar  to  another  styi.  385. 
^dioi^  brought  againft  him  as  adminiftrator.  '  d^'84.^^*iR. 

S.  C.    Comb.  220,    SkL«.  365.    Holt  306.    Calci  B.  R.  46. 

^  Bb3 


5.     Newton  verjus  Richards. 

[Pafch.  6  W.  &  M.  B,  R.    Rot.  t-].     1  Ld,  Raym.  3.  S.  C,} 
4  Mo3.  296,        qCIRE  facias  upon  a  judgment  againftthc  teftator  was, 

Scire  facias  on  a     /N  ^^^  ,  .*^rt.  t»*^  ^i_         ijj.i  j. 

jud^rnent  againil  i^o^  lued  againit  his  cxecutor,  who  pleaded //</rr<M^ 
the  teftator.  nuniflravlt  (5*  /ixi/Ai  &0«Mi  ^/V  impetrathnis  primi  breuis  de 
ftM^t  widiolTt  fcire  facias  nee  unquam  pofiea.  Ihc  plaintiflF  demurred  fpc- 
Aewiog  how,  it  cially,  and  (hewed  for  caufe,  that  the  defendant  did  not 
Hi  on  fpeciai  de-  (hew  how  he  had  adminiftered,  and  had  judgment ;  for 
ajiT'crf-*^*  againft  a  judgment  he  ought  to  fliew  how  h^  admini- 
575'.  1  Liii.  fteredy  but  it  had  been -good  upon  general  demurrer. 
56i    Comb.      Vide  Mo.   158.     AIL  48.      3  Kible  258.      2  Kib.  736^ 

Holt  45.    Vide  3  Wms.  117.  Offic.  Ex.  c.  9.  pa.  138.  ed.  1763. 

[  297  ]  6.     Billinghurft  verfus  Speerman. 

[Paf.  7  Will.  3.  B.  R.J 

'  ^j^*?**'*^^*  TF  an  executor  has  a  term,  and  the  premifes  arc  of  k(k, 
executor may**^'  value  than  the  rent  referved  thereon^  in  an  aclion 
plead  no  afleu«  brought  againft  him  in  tht^ debet  and  detinet^  he  may 
and  that  the  pre.  pi^ad  the  fpecial  matter,  vh.  That  he  has  no  aflets,  ^l 
valued  the  '  ^^^^  ^^^  ^^"^  ^^  ^^  l^^s  value  than  the  rent ;  and  demand 
fcnt.  I  Vent,  judgment  if  he  ought  not  to  be  charged  in  the  detin^  tan^. 
9.71.  videpoft  ^^,„  This/fc//,  C.  J.  (aid  was  his  opinion,  and  that 
a^Vent.^209,  Hale  was  of  the  fame  opinion,  and  it  was  but  reafonable, 
2fo.  I  Med.  becaufe  an  executor  could  not  wave  for  the  term  only  ; 
A.Vfet.  s.*c.  '^^  ^^  ^^^  renounce  the  executorlhip  in  Mo  or  not  at  alL 

Holt  ^o6«  5  Co.  31.     Cro.  Elix.  711.    3  Lev.  74. 


7.     Williams  ver^s  Grey. 

[Paf.  7  Will.  3.  B.  R.     Fide  this  cafe  in  title  Aaion/ur  U  Caje^^ 
pi.  2.  pag.  12.] 


%.     Fooler  verfus  Cooke. 

[Mich.  7  Will.  3.  B.  R.]  . 

Antep«-^Poft  pLAINTIFF  brought  affumffit  againft  the  defendant 
againft  CTccLwr,  **  cxccutor;  defendant  ftt'tt  judicium  ft  ipfe  ad  billam 
pica  that  he  it  proid.  refpotidere  debeat  quia  dicit^  That  adminiftration  was 
nc^*n^"ramfc  8^.^"^^^  ^°  *^""^>  *"  which  cafe  he  ought  to  be  fucd  as  ad- 
"       miniftrator,  and  not.  as  executor,  and  concludes  ^rf#V  yw- 

diciuia 
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Jidum  fi  ad  hsilam  pradiB.  refpondere  comptUl  deheat^  Ifc.  *«*  ^^  '"««•- 
The  plaimiflF  demurred,  and  it  was  oWefted,  fiirft.  That  ^S^^j^ 
he  had  not  traverfed,  abfque  hoc  that  he  adminiftered  as  granted,    s.  c. 
executor.     2  Brownl.  184.     ^ed  mn  allocatur:  For  it  is  5  M«i- 136, 
better  without  a  traverfe,  and  the  plaintifPs  declaration  is  ^J^'^   ^f^' 
well  coofefled  and  avoided ;  for  an  intermeddling  with  B.  R.  83.  Holt 
the  goods  entitles  the  plaintiff  to  an  a£lion  againil  the  307>  55^-  Joi« 
defendant,  and  now  he  has  (hewed  the  caufe  of  his  inter-  \^  cco!*!. 
meddling  and  upon  what  account,  which,  if  true,  he  ought  B.  R.    %  Vent, 
to  be  charged  accordingly,  it  is  true,  if  he  intermeddled  *^°*  y^**^^'^' 
before  adminiftration,  he  may  be  charged  as  executor  of  ^  h.  6. 7.  7  h! 
his  own  wrong,  but  that  (hall  not  be  intended;  for  all  6.13.    iMod. 
aflts  are  intended  to  be  rightful   till   the   contrary  ap-  *^9-  Lut.  891. 
pears;  and  if  the  cafe  were  fo,  the   plaintiff  ought  to  pieathatheU 
reply  it :  A  traverfe  would  be  impertinent ;  for  though  an  executor, 
the  declaration  fuppofes  an  intermeddling,  yet  it  does  not  ^"„"g -nVeftlt^^^^^ 
fuppofe  how  nor  in  what  manner  ;  and  to  deny  an  inter-  comyns  156.  * 
meddling  as  executor  de  Jon  forty  is  to  traverfe  that  which  «  Luc.  27. 
is  not  alleged.     Et  per  Holt,  C.  J.  The  difference  is  be-  5  J^^P-  33-  b. 
tween  fuing  one  as  executor,  as  in  this  cafe,  for  then  there 
needs  no  traverfe,  and  fuing  one  as  adminiftrator  to  J^  S.% 
for  then,  if  the  defendant  pleads  he  is  a»  executor,  he 
nuttft   go  on  and  traverfe  al^fqtit  hoc  that  the  faid  J.  S. 
died  inteftate  ^  and  the  reafon  is,  becaufe,  unlefs  there 
wa4  a  dying  inteflate,  no  a£lion  can  be  brought  againft        F  208  1 
one  as  adminidratori  and  to  fay  he  was  made  executor, 
is  by  implication  only  an  anfwer  to  the  dying  inteftate  {a)» 
adly,  It  was  objected,  that  the  bill  could  not  be*  abated  Ante 273,  ait. 
upon  the  conclufion  of  this  plea,  which  was  to  the  jurif- 
di^ion  of  the  court,  and  not  to  the  bill ;  and  the  Court 
inclined  that  every  plea  ought  to  have  its  apt  conclufion,  Propw  conciu*-' 
and  that  thev  ought  not  to  abate  the  plaintiff's  writ  or  bill  JjJ'JJi^"  ^^ 
in  this  caici  oecaufe  the  defendant  bad  not  prayed  it*  Dig.  Abaiement» 

J.  II.  z  vol.  3d  ed*  pa.  90. 

(a)  R.  ace.  larnden  v.  BeJJingham,  was  proved  after  adminiftration  grant- 
Cm.  155.  where  the  plaintiff fued  as  cd,  but  did  not  traverfe  the   dying 
adminijhator^  and  the  defendant  pleaded  inteflate^ 
that  (he  deceafcd  made  a  wilU  which 


9,     Powers  verfus  Coot. 

[Trin.  9  Will.  3.    B.  R.    1  Ld.  Rayra.  63.   S.  C.J 

'THE  plaintiff  brought  diht  upon  an  obligation  againft   gol^^c,' ^.^^'^^^ 
*     the  defendant  as  executrix  of  J.  S.     The  defend-  ante  pi.  8. 
ant  pleaded  that  J.  S.  died  inteftate,  and  that  adminiftra-   5  ^^'^^^* 
tion  was  committed  to  her,  ^pet.jtfdiciumft  ipfa  ad  bil-  i^aVnft  exVutor 
lam  pr^diB:  refpondere  debeaty  i^c.    Upon  this  the  plain-  ofj.  s.   PL* 

B  b  4  tiff 
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that  J.  s.  died     tifF  demurred,  and  infiftcd  that  the  defendant  flxoald  hate 
Istd^nTnVw!   travcrfed,  abfque  hoc  that  (he  intermeddled  before  admi- 
he  need  not  ua'   nidiation   Committed  to  her ;  for  if  (he  did,  flie  made 
v«i!e  that  he      hcrfclf  liable  as  a  tort  executrix  ;  and  cited  3  Cro.  566^ 
fr?dSrt'  810.    102.      3    Leon.    ,97.      Teh.    iij.      Bra^.  07. 
ti^n  grained.       Holtj  C.  J.  (ff  Ct/r.   Such  a  traverfe  had  been  ill ;  fjor 
\  ^'^^*  *^*^'     fuch  intermeddling  is  not  alleged,  and  the  defendant  ought 
p!i,  3^'   5  Mod.  "o^  to  traverfe  that  which  the  plaintiff  dpth  not  allege  ia 
1 36, 145.  Cafes  his  decoration  (a). 
B.  R.83.    Holt 
397.  556' 

(a)  This  feems  to  be  the  fame  cafe  xume  of  Powers  v.  Cq§k  ;  9S^  the  va- 
as  the  preceding.  It  is  reported  by  riance  of  the  pluntiflF's  name  ii|  //.  8. 
Ld .  Raym.  as  of  M.  7  //7//.  3* »  by  the     was  a  miflake  not  onlikdy  to  be  made^ 


10.     Afton  ver/us  Sherman. 

[Mich.  9  Will.  3.  B.  R.     1  hd.  Raym.  263.  S.  C] 

Pleading  of  (ix     TN  EBT  upon  a  bond  againft  an  executor;  the  defends 
3"<*f"J«°  •'^  *  *"^  pleaded  fix  feveral  judgments  for  100/.  each,  uid 

aJj-"Jf.,r"abcvc     that  he  had  not  affets  ultra  10/.  which  was  bound  by  them  ^ 
five;  and  if  the  the  plaintiff  replied  feverally  as  to  five  of  the  judgments,' 

S?ui^"'*n  ^*c^^*  ^^^^  ^^^^  ^^P^  °"  ^°^^  ^y  fraud,  and  prayed  judgment 

^leni  uxTtaccr-  for  his  debt  and  damages  in  the  conclufion  of  each  pica  j 

tain  fum,  it  is  ill.  and  as  to  the  fixth  he  pleaded  that  the  defendant  had 

^°^3>--  Cornel  affets  uhra  the  10/.  fufficient,  £!ff .     Et  hoc  petit  quod  inftd-- 

Carih.  4/9.         ratur  per  patriam,    Etper  Holt^  C.  J.  it  was  adjudged,  firft. 

Cafes  B.  R.  i  ^y  That  the  plaintiff  may  reply  feverally  as  to  each,  and  that 

Entr  158.*  ^^^^  ^^  *^  ^'  ^^^  cleftion  to  reply  to  all,  or  fome,  or  any  one  of 

3  Lev.  311,368.  the  judgments  fet  up  by  the  executor.     But  adly.  That 

id.  Rayna.  678.  ^he  plaintiff's  replication  is  wrong  in  this,  that  he  pleadcdi 

Com.  205.  ^^  ^^  ^^^  judgments  per  fraudem^  and  as  to  the  laft,  that 

he  has  affets  ulira^  concluding  to  the  country  ^  for  when 

a  mar)  pleads  fix  judgments,  he  confeffes  affets  for  above; 

five,  fo  that  it  is  an  allegation  of  what  is  already  confefled^ 

and  driving  him  to  an  unneceffary  iffue  thereupon  \  but 

becaufe  there  are  precedents  this  way,  as  i  Saund.  336, 

the  plaintiff  had  leave   to   difcontinue,  and   afterwacda 

amended  on  payment  of  coils  (j). 

{a)  Fide  the  pleadings  in  this  cafif,  Lillys  Entries ,  157. 


1 1 .  Dominus  Rex  ver/i/s  Sir  Richard  Raynes. 

[Mich.  10  Will.  3.  B.  R.  S.  C.  Ld.  Raym.  361  ] 

A   Mandamus  iflued  to  grant  probate  of  the  will  j  tfi'c  » '^cot.  335. 
ordinary  rctamcd.  That  the  executor  was  an  abfcond-  ^^^  '  olidhJLy 
ing  perfon,  incapax^  ^c.     And  thb  returi!  was  held  infuf-  cannot  refufe 
ficicnt  J  for  that  there  is  a  will  is  admitted,  and  fince  the  P'obate  u>  an  ct. 
teftator  has  thought  the  executor  a  proper  perfon  to  be  in-  J^^p^'^.  "q!  if 
truiled  with  his  affairs,  the  ordinary  cannot  adjudge  him  non  compost  36^ 
otherwife  upon  a  difabllity  by  the  canon  law,  for  that  is  ^*J][|V  ^57- 
not  admitted  here,  but  as  far  as  it  has  been  received  from  \^^^  '^^ 
time  immemorial }  per  Hoit,  C.  J.  and  a  peremptory  man^  B.  R.  1 36, 205. 
damus  was  granted,  "<^''  3jO;^  Su, 

o  857.     i-JCS.  115, 

s  Barn.  B.  R.  i8o.    And.  365.     aRoLisQ.     sP.Wmf.  337.     xBl.  Rep.456.    3  Atk. 
566.    %  Atk.  ia6. 

Neither  can  the  ordinary  infift  upon  fecurity  fropi  the 
executor ;  for  the  teftator  has  thought  him  able  and  qua- 
lified, and  he  has  a  temporal  right  which  he  cannot  lue  ^^*^^  '• 
for  before  probate;  and  there  have  been  no  precedent?  •**'* 

nor  pra£lice  of  this  nature. 

12.     Wankford  verfus  Wankford. 

rintr.  in  €•  B,     Mich.  1 1  Will.  3.    Rot,  31 1,  312,  &  Intr.  in        ^  , 

B.  R.     Hill.  1  Ann.  Rot.  484.]  y  /^/C\  J^i>'  ^^ 

1 N  an  aEHon  of  debt  upon  two  bonds,  one  for  240/.  dated  vi<je  ^  blgm. 
-*   1  ft  Nov.  24  Car.  2.  and  the  other  for  800/.  dated  the  10th  jj^,;^*; ;,  ^^^ 
of  January  the  fame  year,  by  Ellzabttb  Wanhford^  widow,  execute  to" 
adminiftratrix  with  the   will  annexed  of  Thomas   Shelly^  ob.igce,  anH  ad- 
igainft  Robert  Wankford,  fon  and  heir  of  Robert  TFankford  "' ^""^"^T^ 
the  obligor,  by  which  bonds  the  obligor  bound  himfelf  aocs  mi  proU 
and  his  heirs,  Wr.     The  defendant  prayed  oyer  of  the  the  will,  and 
letters  of  adminiftration,  and  therein  appeared  the  will  f,'";tin^urfhtf^ 
of  Thomas  Shelly,  in  which  was  this  claufe :  And  I  do  and  the  admi-  ' 
hereby  ordain  and  make  thefaid  Robert  Wankford  myfon-in'  n  rt  atorcum 
la%u  (who  was  the  obligor)////  and  fcle  executor  of  this  my  '^^/o^'have'n. 
laji  vfillj  to  pay  my  debts  and  legacies  ;  and  after  the  oyer  of  «aion  for  it. 
letters  of  adminiftration  pleaded    in  bar,   that    Thomas  3i^-4«8.  p.9. 
Shelly  the  obligee,  the  13th  of  July,  30  Car.  2.  made  his  %f;  l^^^^^ 
IJirill,  and  Robert  Wankford,  the  obligor  in  the  faid  bonds,  (^38.  Hoitjii*. 
his  executor,  and  afterwards,  viz.  the  20th  of  July  the  J^'«*«  ^^^'  Co- 
fame  year  died,  after  whofe  death  Robert  the  obligor  took  5'BrajC  Ca, 
upon  him  the  burden  of  the  execution  of  the  faid  will,  217. 
and  adminiftered  divers  goods  and  chattels  which  were 
the  teftator's  at  the  time  of  his  death,  and  afterwards,  the 
17  th  of  Auguft  1686,  Robert  the  father  made  his  will,  and 
ipade  tj)e  plaintiff  his  executrix,  and  afterwards  the  fame 

day 
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Co.  Lit.  164.  k. 
Where  feveral 
arc  jointly  and 
fcrerally  bound* 
if  ihe  obligee 
makes  one  of. 
the  obl'gon  his 
executor,  either 
fote  or  jointly 


day  died,  afi^er  whofe  death  the  plaintifF  took  upon  her  the 
burden  of  the  execution  of  the  lad-mentioned  will,  and 
proved  it  long  before  the  grant  of  admintftration  abore 
let  forth ;  the  plaintiff  replied  proieftando^  That  the  de- 
fendant's plea  is  infufficient  for  want  of  alleging  that 
Robert  the  obligor  proved  ihellfs  will,  or  that  EUxabetb 
the  plaintiff  proved  it>  and  that  it  does  not  traverfe  or 
deny  nUi  argumantaiive^  that  SbMy  died  inteftate;  /rv 
placko  ue  fays  that  Robert  the  obligor  never  proved  the 
will  of  Shelly^  but  died  foon  after  him  without  proving  the 
will  %  and  that  it  is  true,  that  the  plaintiff  was  made  exr* 
ecutor  of  the  will  of  Robert  the  obligor,  and  after  bis 
death  proved  it,  and  took  upon  her  the  executioa  diereof ; 
and  farther  fays,  that  before  the  proving  of  the  will  of 
Robert  the  obligor  by  her,  as  aforefaid,  or  tlie  adminiftra* 
tion.  of  the  goods  of  Shelly  to  her  committed,  viz.  the 
31ft  of  July  1689,  (he  refufed  before  the  ordinair  to 
prove  SieJlfs  will,  or  to  adminifter  as  executrix  to  hjm» 
whereby  Shelly  died  inteftate,  and  adminiftration  of  his 
goods  and  chattels  was  committed  to  the  plaintiff,  and 
riiat  Tho.  Shelly  left  no  goods  and  chattels  fufficient  ai  fa* 
tisfactend*  ejus  debita  bf  feparales  denar.  fummas  per  tffum 
diver/is  perfonis  debit.  ^  folubiles  &  adhuc  infolut.  extften, 
pneter  debitum  praidicl.  fuperius  petit  *  ac  ei  debit,  per  l^fuper 
Jcripta  obligatoria  pradiH.  To  this  replication  the  defend- 
ant demurred  generally,  and  the  plaintiff  joined  in  de- 
murrer, and  judgment  was  given  in  C.B.  for  the  defendant, 
and  the  plaintiff  brought  a  writ  of  error  upon  that  judgment 
in  B.  R.  and  affigned  the  general  errors ;  and  after  die 
caufe  had  been  feveral  times  argued,  the  Court  delivered 
their  opinionsy^na/im,  that  the  judgment  ought  to  be  af- 
firmed :  GouU,  J.  faid.  That  the  cafe  was  in  ihort.  Shelly 
the  obligee  makes  his  will,  and  makes  Robert  Wanbford 
the  obligor  his  executor,  who  dies  without  proving  his 
will,  and  makes  his  wife  the  daughter  of  Shelly  his  exe- 
cutrix, who  proves  the  will,  and  alfo  takes  adminiftration 
to  Shelly  her  father  with.  hiS  will  annexed,  and  whether 
this  be  a  releafe  of  the  bond,  was  the  queftion :  He  faid 
that  if  R.  W.  had  proved  the  will,  then  that  bad  been 
clearly  a  releafe,  for  it  was  agreed,  that  if  the  obligee 
makes  the  obligor  his  executor,  and  the  obligor  proves 
the  will,  it  is  a  releafe  {a) ;  but  the  queflion  is.  Whether 
the  obligor's  not  proving  the  will  will  alter  the  cafe  ?  and 
he  faid  that  he  thought  it  did  not :  He  put  the  cafes  of 
20  E.  4.  17.  a.  Br.  Exec.  114.  21  E.  4.  3.  81.  Plovfd* 
184.9  'fhat  if  feveral  obligors  are  bound  jointly  and  fe^ 


(a)  In  Carey  v.  Goodiitge^  3  Bre. 
Ch,  1 10.,  it  is  ruled  as  a  fectled  point 
in  equity,  that  the  apf  ointment  of  the 


debtor  executor*  is  no  more  than  partr 
ing  with  the  adUoos  ^d  that  tke  debt 
remains  a  trolL 

Tcrallyji 
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verally,  aiul  the  obligee  makes  one  of  them  his  executor, 
it  18  a  releafe  of  the  debt,  and  the  executor  cannot  fue 
the  other  obligor :  So  if  the  obligee  makes  the  obligor  and 
^%  5.  his  executors,  although  the  obligor  never  ad  mini  ftersi 
jet  the  a&ion  is  gone  for  ever ;  and  although  the  obligor 
dies  aiid  makes  an  executor,  the  other  co-executor  of  the 
firfl;  teftator  who  furvives,  (hall  not  have  an  aflion  againft 
the  executor  of  the  obligor ;  he  faid  that  this  cafe  was 
fironger ;  that  it  appeared  here  that  though  the  executor 
had  not  proved  the  will,  yet  he  had  adminiftered,  and  bj 
that  means  had  put  it  out  of  his  power  to  refufe  the  ex- 
ecutorihip ;  and  that  the  proving  the  will  was  only  to  Hgnify 
to  the  fpiritual  court  that  there  was  a  will,  becaufe  in  cafe 
there  was  none,  then  there  was  a  dying  inteftate,  and  the 
commiffion  of  adminiftration  belongs  to  them.  He  faid, 
that  an  executor  is  a  complete  executor  to  all  purpofes 
but  bringing  of  adions  (a),  before  probate  i  that  before 
probate  he  may  releafe  an  a£tion,  may  be  fued,  may  alien, 
or  give  away  the  goods,  or  otherwife  intermeddle  with 
them;  and  for  this  he  cited  Pkwd.  280.  5  Co.  28.  a. 
I  Mod,  213.  V  and  he  faid  that  this  would  be  the  diverfity,* 
that  if  the  executor  refufed  the  executorfliip,  then  he 
refufed  to  accept  the  appointing  him  executor  as  a  releafe, 
and  by  confequcnce  the  making  him  executor  will  have  no 
operation ;  but  if  he  does  not  refufe  the  executorflup,  but 
adminifters  the  goods,  then  that  will  be  a  releafe  \  and  he 
cited  alfo  the  cafe  of  Ahram  verfus  Cunningham^  2  Lev. 
1 8a,  I  Fm.  303.  where  it  was  refolved,  That  adminifira- 
tion  committed  where  there  was  a  will  and  an  executor, 
though  the  will  was  concealed,  was  void,  and  that  it  was 
all  one,  though  the  executor  of  the  will,  when  it  did  ap- 

{kcar,  refufed  to  intermeddle.  He  faid,  that  if  there  were 
everal  executors,  and  all  died  before  notice  of  the  will ; 
yet  this  ntaking  the  obligor  executor  would  amount  to  a 
releafe:  That  there  was  no  cafe  exprefs  in  point,  vsz» 
that  it  is  a  releafe  where  the  executor  never  proves  the 
will,  but  that  it  is  cited,  being  put  generally  without  men- 
tioning whether  the  will  was  proved  or  not,  and  that  upon 
fuch  a  general  putting  and  agreeing  it  to  be  a  releafe,  it  is 
%o  be  concluded  that  there  is  no  diverfity.  That  where 
the  executor  does  adminifter,  which  he  appears  to  have 
done  in  this  cafe,  and  by  that  has  put  it  out  of  his  power 
%o  renounce,  it  will  be  a  releafe,  like  the  cafe  in  3  Ca. 
26.  b.  A.  makes  an  obligation  to  B.^  and  delivers  ta  C.  to 
the  ufe  of  B.^  it  is  the  deed  of  A.  immediately,  but  Jf* 
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with  a  ih-anger, 
the  debt  is  re* 
leafed,  though 
the  obligor  never 
adminifters.  Cxo, 
Car.  373. 
Plowd.  a64. 
Leon.  320. 
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Execatoriscon- 
pleie  executor 
before  probate 
for  ali  purpofea 
but  bringing 
actions,  z  Chaa. 
Cjfesz65.  2  Jo. 
72.     2  Mod« 
146.     3  Kek. 
72  5.    Plowd. 
277.     I  RdlU 
Abr.  917,  926. 
Co.  Lit.  29 a«  b* 
Rep.  B.  R. 
Temp.  Hard.  51. 

1  Atk.  460. 

2  Atk.  285. 
Offic.  Ex.  33. 
5  Co.  2%» 


OViisation^e* 
livered  by  A.  to 
C.ytouteof  B. 


(a)  In  2  Bacon*!  Ah.  413.  4th  ed.» 
there  is  a  fu.  if  he  may  not  declare 
generally,  making  a  profert  of  the 
Utters  tcAamentar/A  though  he  has 


not  obuined  probate ;  for  if  o^er  \% 
demanded,  it  can  only  ftay  the  fuit  t^ 
probate  obtiined. 

may 


it  a  deed  till  B. 
refufci.     Dyer* 
49.  a.     Vide 
Thompfon  v. 
Leach,   2  SaOu 
«i8. 
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may  rcfufc  it,  and  by  that  the  bond  wilt  lofe  its  force ;  fo 
of  a  gift  of  goods  and  chattels,  if  a  deed  be  deliTered*  to 
the  ufe  of  the  donee^  the  goods  and  chattels  are  in  the 
donee  imntediately  before  notice  or  agreenient ;  but  the 
donee  may  refufe,  and  by  that  the  property  and  intere^ 
(hall  be  divefted. 

PonjuySf  J.  faid,  That  an  executor  is  a  complete  executor 
as  to  every  intent  but  bringing  of  a£lions  before  probate^ 
fo  that  he  may  releafe  a  debt  due  to  the  teftator,  aflent  to 
a  legacy,  intermeddle  with  the  goods  of  the  tcftator ;  and 
he  cited,  be(ides  the  books  already  cited,  36 /f.  6.  y.  Dj^ 
367.,  and  argued  from  the  form  of  the  probate  of  the 
will;  but  an  adminiftrator  cannot  z&  before  letters  of 
adminiftration  granted  to  him :  He  faid,  the  executor  by 
acting  would  become  liable  to  the  fuits  of  all  the  credi- 
r  "102  1  ^^^  ^f  ^^^  teftator  before  probate,  which  R,  W.  the  cx- 
ecutor  in  the  prcfcnt  cafe  had  made  himfelf  liable  to  by 
admtniftering  the  goods  of  the  teflator,  and  therefore  ac-« 
cording  to  the  known  maxim  of  the  law,  qui  fentH  wius 
Jkntirt  debet  isfcommodum^  that  this  would  amount  to  a  releafe 
of  the  debt  without  probate  ;  he  cited  the  cafe  of  Ahreun 
verfus  Cunninghamy  and  the  opinion  of  Twyfien  (which 
is  remembered  in  the  report  of  that  cafe  in  i  Ven.  303,), 
which  opinion  was  alfo  cited  by  Gould,  J.  in  his  argu- 
ment, that  though  the  executor  debtor  refufes,  yet  the 
aAion  is  gone,  and  the  adminiftrator  cannot  fue  him  ; 
but  he  feemed  not  to  rely  upon  it,  but  faid  it  differed 
much  from  this  cafe :  That  here  H.  (hould  have  a  burden, 
fuch  as  an  executor  is  put  upon,  whether  he  would  or 
no :  He  faid,  that  the  diver fity  would  be  where  the  exe- 
cutor did  aftually  refufe  before  the  ordinary^  and  where 
he  did  not  adually  refufe,  but  only  did  not  intermeddle 
with  the  adminiftration ;  in  the  firft  cafe  it  would  be  no 
releafe,  but  it  cannot  be  otherwife  in  the  feeond,  and 
more  clearly  fo,  where  the  executor  did  intermeddle 
with  the  adminiftration,  as  he  did  in  the  prefentpafe. 

Po^ueiif  J.  faid.  That  the  cafe  was,  the  obligee  makes 
the  obligor  his  executor,  who  dies  before  he  proves  the 
will  J  and  the  queftion  is.  Whether  the  debt  be  extinA, 
or  the  adminiftrator  of  the  obligee  may  fue  the  heir  ?  He 
cited  the  cafe  2 1  £>  4. 4.  If  the  debtee  makes  the  debtor 
,  and  another  his  executors,  although  the  debtor  never  ad** 
mxnifters,  yet  the  a£lion  is  loft  for  ever,  and  faid  it  waa 
agreed  on  all  hands,  that  if  the  executor  had  proved  the 
will,  the  a£lion  had  been  gone;  and  that  the  cafe 
2 1  £d  4.  had  been  confirmed  fmce  by  many  authorities,  and 
that  none  of  thofe  authorities  take  any  notice  of  the  pro- 
bate of  the  will ;  and  if  there  were  any  fuch  diverfityj  it 
could  not  but  have  been  taken  notice  of  in  fome  of  them  ( 
but  the  reafon  that  they  go  upon  is  that  a  perfonal  aflion 

once 


fRice  fufpended  by  the  z€t  of  the  party,  is  gone  for  ever, 
and  though  in  fome  cafes  it  may  be  fufpended  and  reTive 
again,  yet  never  where  that  fufpenfion  is  from  the  zGt  of 
the  party.     He  faid,  that  fomc  books  fay  the  a£tion  is 
gone,  fome  fay  the  debt  is  gone,  and  fome  fay  the  debt 
remains ;  but  they  will  be  all  reconciled  by  this,  that  the 
debt  will  be  afiets  (a) :   He  faid  he  could  not  fee  how  the 
probate  of  the  will  siltered  the  cafe ;  for  the  executor  has 
aflented  to  the  executorfhip  by  internieddling  with  the 
goods,  and  the  SiGt  of  the  ordinary  has  no  cScA ;  becaufe 
the  ordinary  has  no  right  in  any  cafe  where  there  is  an 
esecutoi:,  and  all  the  executor's  right  is  under  the  will.  Executor  mxy 
and  all  that  right  that  he  hath,  he  has  by  the  will.     He  I'^^^^fJ'^ 
is  in  pofleffion  of  all  the  teftator's  goods  before  probate,  probjite,  but  not 
and  may  bring  trover  or  detinue ;  fo  he  may  avow  for  dedaie.  -  9  £. 
rent  where  a  reverfion  for  years  comes  to  him  from  his  ^'  *7' 
teftator:  But  though  he  may  commence  an  adlion  before        r  ^qa  1 
probate,  yet  he  cannot  indeed  go  on  with  the  ^Gtion ;  |  r^  ^br. 
for  when  he  comes  to  declare,  he  muft  produce  in  court  9x7-  a.  ». 
the  letters  teftamentary  (i)  i  but  now  if  probate  were  ne* 
oeflary  to  make  him  an  executor^  he  could  not  bring  the  ' 
a£lion  without  probate,  as  is  evident  in  the  cafe  of  an 
adminiftrator,  in  which  cafe  there  is  no  right  till  ad  mini- 
ftration  committed ;  for  till  then  the  adminiftrator  cannot 
bring  an  a£lion  ;  but  in  the  cafe  of  an  executor,  the  not 
proving  the  will  is  only  an  impediment  to  the  a£lion  ;  but 
the  right  of  zCtion  is  the  fame  before  probate  as  after  (r)  ; 
aod  the  reafon  why  an  executor  cannot  go  on  before  pro- 
bate is  for  the  enforcing  of  probates,  as  is  faid  in  Hutton 
21.,  becaufe,  upon  probates  there  are  inventories  exhibited 
and.  other  a  As  done  by  the  executor,  which  are  for  the 
benefit  of  the  creditors  of  the  teftator.     He  fud,  that  where  admini. 
if  adminiftration  of  the  goods,  ilfc.  of  the  obligee  was  ft«;»tion  ii  com- 
committed  to  the  obligor,  tliat  was  but  a  fufpenfion  of  Seadi^l^fy' 
the  a£lion,  and  no  extinguiOiment  of  the  debt ;  but  the   fufpended.    i 
reafon  of  that  is,  becaufe  the  commiflion  of  adminiftra-  Sid.  7*;.    Vide 
tion  is  not  the  aft  of  the  obligee,  and  fois'8  Co.  136.   *''^'    *    ' 
Sir  John  Needham^s  cafe ;  he  faid,  that  unlefs  the  execu- 
tor proved  the  will,  ke  could  not  continue  the  executor* 
(hip,  and  fo  is  Dy.  372.     That,  in  fuch  cafe,  adminiftra- 

.  {a)  Vide  note  to  pa.  300,  ace.  mediately  on  the  death  of  the  tcfta- 

\b)    An  executor  cannot  bring  a  tor,   and  the  right  draws  after  it  a 

bil  of  interpleader  before  probate,  conftru^ive  pofTeflion.     The  probate 

Mitchell  V.  Smart,  3  jitk.  6c6.,  nor  a  is  a  mere  ceremony ;  but,  when  pafled, 

hill  of  revivor*   Comber's  Caji,   1  P.  the  executor  does  not  derive  his  title 

ffms.  ^66,     But   fubfequent  probate  under  the  probate,  but  under  the  will ; 

makes  the  bill  good.     Humfhreys  v.  the  probate  is  only  evidence  of  his 

Humphreys,  3  P.  fVms.  350.  right,  and  is  ncccffary  to  enable  hioi 

(rj  Per  Curiam 9  Smitb  v.  Mills,  T,  R.  to  fue,  but  he  may  releafe,  fefr .  before 

480.,  an  executor  ha:  the  right  Im-  probate* 

tion 
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tton  de  bonis  mn  mud  be  committed ;  but  that  cafe  was  the 
firft  cafe  of  it  \  and  it  appears,  bj  the  cafe  in  i  Liatu  275. 
(where  debt  was  brought  againft  one  as  executor  in  fucb 
a  cafe,  and  the  defendant  pleaded  in  abatement  of  the 
writ,  that  he  was  an  executor  of  an  e&Qcutor,  and  there- 
fore ought  to  have  been  fb  fued,  and  not  as  in  immedi- 
ate  executor  \  and  the  plaintiff  replied  that  the  firft  exe- 
cutor died  before  probate,  and  the  writ  was  awarded  to  be 
good,)  that  there  was  no  notice  taken  amongft  the  lawjrers 
of  that  opinion,  and  indeed  the  opinion  feemed  to  have 
proceeded  rather  from  a  compliance  with  the  ufage  of  the 
fpiritual  court,  than  from  any  grcund  in  the  reafon  and 
nature  of  the  thing ;  for  the  power  the  executor  has  of 
making  an  executor  to  the  firft  teftator  is  by  the  will  of  the 
firft  teftator,  and  not  at  all  from  the  a&'  of  the  or« 
dinary,  and  it  is  by  an  implied  power  given  to  the  firft 
executor  by  the  will  of  his  teftator,  and  fo  is  Pbwd.  2jK>* 
d.  All  the  intereft  of  the  adminiftrator  is  from  the  onli« 
nary,  but  all  an  executor's  intereft  is  from  the  teftator. 
Hob.  10.  Where  He  faid,  that  this  extinguifliment  was  not  wrought  by 
ttt^uto'r,*^  way  of  aftual  releafe,  becaufe  then  the  debt  could  not 
4ebt"is  extin.  be  affcts  *,  but  by  way  of  legacy  or  gift  of  the  debt  by  the 
suiflied,  not  by   will ;  and  where  that  debt,  or  any  part  of  it,  is  dtprefslj 

itixaJTets/        pay  fuch  legacv,  becaufe  the  teftator  did  not  intend  te 

1  Cban.  CaC      extinguifh  the  whole  debt,  gnd  fo  is  the  cafe  in  Ttlv.  160^ ' 

^^^'  but  where  tliere  is  no  fuch  fpecial  devife,  the  debt  fludl 

be  eztinguiflied  notwi^hftanding  any  other  legacies.     In 

I  Ro.  920,  921,  it  is  given  as  the  reafon  why  the  d^ 

r  "^04  1       remains  affcts  in  the  hands  of  the  executor,,  and  that  it 

is  extinA  only  by  the  will.     A  man  cannot  in  ftriAneft 

make  a  releafe  by  will  (^i),  but  the  debt  will  be  extinguifhed 

If  obligee  It        in  fuch  cafe  with  the  diverfity  before  taken:  He  faid, 

'"m^"'^"^*^  that  there  would  be  a  great  diverfity  where  the  oUigee 

SioT^snot  if-     inade  the  obligor  executor^  and  where  the  obligor  made 

fett,  he  may  fue  the  obligcc  his  cxccutor  {b) ;  for  in  the  laft  cafe  the  debt 

the  heir.  j^  ^^^  extiudl,  but  only  upon  fuppofal  that  the  executor 

Jon-  34S-  YiTks  affets,  which  he  may  retain  to  pay  himfelf ;  for  thou|^ 

the  obligee  may  give  the  obligor  the  debt,  yet  that  will 

fit)  Where  a  teftator  gives  a  debt  with  him.    The  plaintiff  replied,  that 

or  fbrgives  a  debt,  it  is  a  tefbimcn-  he  had  never  accepted  the  appmntment, 

tary  a£l»  and  will  not  be  good  againft  or  admtniUcred.    The  rej^ication  on 

creditors,  but  agunft  executors  it  may.  demarrer  was  held  good;  and  Lord 

And  though  it  cannot  operate  as  a  re-  Kenyan  faid,  that  the  propofition,  that 

leafe  al  law,  equity  will  carry  it  that  if  J,  owe  B*  a  fum  ot  money,  and 

length.      Sibibirf  v.  Moxon,    3  JU,  choofe  to  make  him    lus  executor* 

580.  though  B.  Will  not  ad,  his  legal  re- 

{b)  In  affimtfii  againft  an  execn«  medy  is  excinguiihed>  is  a  propofition 

tor,  the  defendant  pleaded,  that  the  too  mooftrouf  to  admit  of  any  arga- 

plainiiff  was    appoitntcd   co-executor  ment. 

5  '  not 


(Bncntovs^  304 

not  hold  vire  verfa^  but  in  cafe  of  failute  of  afleu  the 
executor  may  fue  the  heir :  Indeed  where  the  executor 
has  afletSy  the  debt  is  gone,  but  that  is  becaufe  he  may 
retain  and  pay  himfelf,  and  fo  is  12  /f. 4.  ai.  Plow.  i85« 
h.    But  if  he  has  no  afiets^  the  a£tion  is  never  fo  much 
as  fufpended/ for  the  executor  may  fue  the  heir  at  .the 
very  day,  and  fo  it  is  not  within  the  rule  of  a  perfonal 
a£Hon  once  fufpendedj  £s)*^     He   faid,   that  there  had 
been  an  objeAion  made  from  the  form  of  the  letters  of 
adminiftration  in  this  cafe ;  that  the  Court  does  indeed 
take  notice  of  the  forms  ufed  in  the  fpiritual  court,  and 
where  there  is  no  probate  of  the  will  (as  in  this  cafe) 
they  grant  an  immediate  adminiftration,  and  not  an  ad* 
inini&flltion  de  bonis  non   adminijlratis ;    which   is   done  wiiere  encvror 
where  the  executor  has  aflually  adminiftered  the  goods  <*>»  not  btring 
of  the  teftatpr :  but  this.form  has  not  been  conftant,  and  JJ^J'J^^' 
admioift rations  de  bonis  non  admini/lratis  by  the  executor  court  graatf  aa 
luve  been  granted  in  the  former  cafe,  and  fo  it  was  done  immediatt  ai- 
Ixiik^c^zdi  HejdenzxxAJFolfe.Palm.isz.     2  Cr^. 614.  ^Jfj^^^;;^ 
Htdtt^  30.     He  faid,  that  if  the  making  the  obligot  exe-  non,  *c. 
Ctttor  d^  extinguiih  the  debt  by  way  of  releafe,  then  it 
would  work  mUns  voUns  .*  But  it  it  took  t&Qt  as  a  legacy^ 
then  the  obligor  rfefufmg  the  executorfhip  does  alfo  loie 
the  benefit  of  what  he  would  have  had  by  being  executor, 
and  confequently  the  debt  will  not  be  extinguifhed  {a) : 
But  he  faid  be  would  not  determine  that  point,  becaufe  it 
;qppeared  upon  the  pleading,  that  the  executor  admini- 
fiored  goods  of  the  teftator,  which  is  an  agreement  to  the 
executorfliip,  and  fo^  ilrong  an  one  that  he  could  not  af- 
terwards lefufe  it  \  and  fo  the  want  of  probate  would  not 
^alter  the  cafe. 

Holt^  C.  J.  Thr  pleadings  in  this  cafe  are  perplexed  ; 
but  upon  the  whole  matter  the  cafe  is  but  this,  viz.  R.  IV. 
18  bound  to  S.  5.,  who  makes  R.  W.  his  executor,  and 
dies^  JR.  W.  adminifters  feveral  goods,  but  dies  before 
probate ;  the  plaintiff  takes  adminiftration  to  £.  5.,  and- 
brings  an  adion  on  the  bond  againft  the  heir  of  R*  W.s 
zjoA  the  queftion  is,  the*  obligee  having  made  the  obligor 
executor,  and  he  having  adminiftered  fome  of  the  goods, 
though  not  proved  the  will.  Whether  that  will  amount 
to  a  releafe  ?  and  I  agree  it  is  a  good  releafe  as  this  cafe 
(lands. 

There  have  three  objeftions  occurred,  which  render       [  3^5  } 
this  point  conGderable. 

(fl)  A*  jave  legacte:)  to  perfons  by  They  arc  not  entitled  without  proving 

the    defcription    of  his    very  good  the  will»  or  afling  under  it.    Read  v. 

fnendsy  and  in  a  further  part  of  the  Dcvaynes^  3  Br.  Cb.  9J. 
will  dciured  them  to  a£t  as  executors. 

jft,  That 
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tft>  That  when  a  will  is  made,  and  H,  executor  thereof^ 
if  the  executor  does  adminifler,  but  dies  before  probat6 
of  the  will,  an  immediate  adminiftration  is  committed  ; 
whereas,  if  the  will  had  been  proved,  the  adminiftration 
xnuft  be  de  hms  non  admimftiizt  by  the  executor. 

adiy.  That  the  conftant  couife  of  the  fpiritual  court 
is,  where  the  executor  dies  before  probate,  to  make  the 
ground  and  foundation  of  their  granting  adminiftratioh 
to  be,  becaufe  the  executor  died  ^nu  §nus  executicnis  ief^ 
tamentiftiper  fe  fufieptum. 

3dly,  That  though  the  executor  was  adminiftrator,  yet 
if  he  dies  before  probate,  his  executor  cannot  be  executor 
to  the  firft  ttllator.     But,  notwithftanding  thcfe  objec- 
tions, 1  hold  that  the  obligee's  making  the  obligor  his 
executor  is  a  relcafe  in  that  dfe,  and  that  for  thefk 
reafons : 
Where  the  fime       i  ft,  Bccaufo  by  being  made  executor  he  is  the  perfon  that 
J^  Ind  ought  ^*  entitled  to  receive  the  money  due  upon  the  bond  before 
to  pjy,  it  is  an     probatc ;  and  as  he  is  the  perfon  that  is  entitled  to  receive 
exticgui&mcnt.  jt,  he*  IS  alfo  the  perfon  that  is  to  pay  it ;  and  the  fame  hand 
being  to  receive  and  pay,  that  amounts  to  an  extingutfli- 
ment :  The  rule  decs  not  indeed  always  hold,  but  is  liable 
to  thefe  limitations : 

I  ft,  If  the  obligor  makes  the  obligee,  or  the  executor  oF 

the  obligee^  hi^  executor,  this  alone  is  no  extinguiOiment 

though  there  be  the  fame  hand  to  receive  and  pay ;  but  if 

the  executor  has  aiTets  of  the  obligor,  it  is  an  extinguifiv* 

ment,  becaufe  then  it  is  within  the  rule,  that  the  perfon 

who  is  to  receive  the  money,  is  the  perfon  who  ought  t6 

pay  it  •,  but  if  he  has  no  afl'ets,  then  he  is  not  the  peifon 

that  ought  to  pay,  though  he  is  the  perfon  that  is  to  le^ 

ceive  it *,  and  to  that  purpofe  is  the  cafe  oi  ii  H.  4.  83.9 

:ind  the  cafe  of  Dorchejier  v.  WM^  I  Cro.  372%  I  ^  345. 

Txecuror  of  one  Where  the  obligee  makes  the  cxfccutor  of  one  of  the  obliw 

ot  thccbiigon     jrcrs  his  cxccubor,  who  has  no  aflcts,  this  is  no  difchatM 

irad.  executor  to  of  the  debt ;  becaufe,  though  this  executor,  as  executor  bt 

obligee,  it  iino    the  obligee,  is  the  perfon  to  receive,  yet  having  no  aflctJ 

Hob^^o^Huti.  of  ^^^  obligor,  he  is  not  the  perfon  who  ought  to  pay: 

iiS.  a  Lev.  73.  But  if  the  executor  of  the  obligee  is  made  executor  to  one 

3  Krb.  116.      of  the  obligors,  and  has  aflcts  of  the  obligor,  the  debt  is 

{.m!  372.  ^"^'    cxtinft,  and  the  executor  cannot  fuc  the  other  obligor,  f6r 

the  having  aiTets  amounts  to  payment.     And  the  fame 

point  was  again  refolvcd,  /////.  24  £5*  25  Car.  2.  B.  R., 

in  the  cafe  of  Lock  and  Crcfe^  where  the  obligee  was  mad^ 

executor  to  one  of  the  obligors,  and  in  an  action  by  him 

againft  the  other,  where  the  matter  was  pleaded,  the  plea 

r  7c6  1        ^^'*'S  ^^^^^  ^^  ^^  naught,  becaufe  he  did  not  fliew  to  what 

value  the  aflets  were  that  he  adminiftcred ;  but  if  the  de^   . 

fendant  had  lliewn  that  he  adminifbercd  goods  to  the  valtie 

of  the  debt  in  demand,  it  bid  been  a  good  plea. 

4  adljj^  Sup- 


zilff  SuppoTethe  obligor  takes  adminidration  to  the  Adrn'mftratlon 
obligee,  in  diat  cafe  the  fame  pcrfon  has  a  right  to  receive  obi?g"S!^R6U 
tba  money,  ami  is  to  pay  it,  and  yet  that  will  be  iio  cztin-  Abr.  934.  b.  i. 
guifluneoti  and  fo  ils  8  C^  136.,  Sir  Jobh  NteSam'e  cafe;  '  ^^^'  79* 
but  the  reafon  ©f  the  diverfity  is,  becaufe  the  adminiftra-  vi\iri  B^Rt^! 
tion  is  madefuch  by  a£l  of  law,  but  the  executor  by  the  306.    1  Atk.  * 
ad  of  the  teftator,  and  for  that  reafon  it  is  no  extinguiih-*  ^^'    ■ 
jaent;  but  if  the  adminiftrator,  having  no  aflets,  pays  a 
debt  of  the  inteftate  to  the  value  of  the  bond,  out  of  his         .    1 
own  money,  that  will  be  a  releafe  i  though  I  <io  not  know      '      ; 
tbat  it  has  ever  been  adjudged  fo. 

3dly,  If  the  executrix  of  the  obligee  takes  the  obligor  Obi'gee  taking 
to  hufcand,  that  is  no  extinguifliment  of  the  debt,  and"  fo  ^''"f'?'  '"^  ^"^' 
I9't»e  cafe  01  Lroffman  and  Reaa,     Co.  Lit.  204.  i  Leof§.  tinguirhmci.c ; 
320.  Mdar,  236.   But  if  the  obligee  herfelf  takes  the  obli-  otbcrwifcof  cxc« 
gor  to  httiband,  that  is  an  extinguifliment  of  the  debt,  be-  o^"^^  Poft 
caufeit  would  be  a  vain  thing  for  the  hufband  to  pay  the  ii6.  Co.  Lit*. 
iprifc  money  in  lierown  right;  but  he  may  pay  money  to  *^+-  *>•  » ^^n- 
her  as  executrix,  becaufe,  if  (he  lays  t4ie  money  fo  paid  to  ^^^' 
her  by  itfelf,  the  adminiilrator  Jf  boms  non  of  her  tcdator 
(if  ihedies  inteftate)  (hall  have  that  ihoney  as  well  a6  any 
Qther  goods  that  were  her  teftator's;  for' if  the:  goocis  of 
the  teftator  remain  in  fpecie,  they  fliall  go  tb  his  admini- 
ftvator  Je  hvhis  mn^  becaufe  in  that  cafe  it  is  notorious 
which  were  the  goods  of  the  teftator,  and  thty  are  diftiii- 
guifiiable  \  and  there  is  the  fame  reafon  where  money  is 
kept  by  it&lf,  ^d  the  hufband  permits  it  fo  to  be ;  but  if 
tl%e  buband  feises  it,  it  will  be  his,  and  will  be  a  devn/la-^ 
y^  («).    In  cafe  of  a  feme  covert  made  executpr,  the  huf-  Feme  cxrcutrix. 
band  has  a  great  power  :  He  may  adminifter  and  bind  her  cL^l«t^s"oods'*of 
though  ihe  refufes,  and  may  releafe  the  debts  of  the  tefta-  money^,  fhlTy  be- 
l0r.(|)i  fo  is  33  if.  6.  31*     But  the  wife  cannot  do  any  come  his,  and 
^1^  te  the  prejudice  of  the  hufband  without  his  con-  ''^/^'^^^Tn' 

My  fdcond  reafon  is,  That  when  the  obligee  makes  the  D'=J>^of  made 
oUigof  his  executor,  though  it  is  a  difcharge  of  tlie  adtion,  5cbt  u'ii^! 
yet  the  d^bt  is  aflets,  and  the  making  him  executor  does 
x\0t  amount  to  a  legacy,  but  to  payment  and  a  releafe.  If 
if.  be  bound  to  J.  S.  in  a  bond  of  100  /.,  and  then  J,  S. 
makea  H.  his  executor,  H.  has  a&ually  received  fo  much 
money,  and  is  anfwerable  for  it,  and  if  he  does  not  admi^ 
nifter  fo  much,  it  is zdtvq/iavit. 

yllyj  By  adminiftering,  the  executor  has  accepted  of  ^'do"Xe" 
and  %s!kcn  upon  htm  the  whole  adminiftration,  and  is.  a  probaic. 

(j()  Th«  balbaod  commit)  a  t^nfa/'-       {I^)  The  hudandoFa feme  admintf^ra- 

/M^  and  becomes  a batikrupc,  the  wit's  trix  may  furrender  or  difpofe  of  a  term 

is-  HOC  anfwerable.   Benjcn  v.  CoIHbs,  whioh  (he  has  fn  that  right,  Thr-uflout  v. 

a^Av.  Ci.  325.  CopfiM^  z£L  R^f.  801.  3  /f;^.  a;;. 
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complete  executor.  He  is  before  probate  entitled  to  re> 
ceive  all  debts  due  to  the  teftator,  and  all  payments  made 
to  him  are  good,  and  ihall  not  be  defeated,  though  he  dies 
and  never  proves  the  will.  All  the  teftator's  goods  are 
a£lually  in  his  pofleflioni  though  at  what  diftance  foerery 
and  he  may  maintain  trover  for  them ;  and  35  he  may 
maintain  a  pofieflbry  ad  ion,  fo  he  may  avow  for  rent  where 
a  reverfion  of  a  term  comes  to  him  }  and  for  fuch  rent  aa 
has  accrued  after  the  death  of  the  teftator,  he  may  avow 
before  probate,  becaufe  the  reverfion  is  veiled  in  him  by 
the  will ;  but  for  fuch  arrears  as  accrued  due  in  the  tefta- 
tor*s  life-time,  he  cannot  avow  without  probate :  He  may 
bring  an  adion  of  debt  for  a  debt  due  to  the  teftator  before 
probate,  fo  that  though  the  tefle  of  the  original  appears  to 
be  before  the  probate,  yet  it  is  well;  fo  is  x  Ro.  917. 
Now  the  executor  having  all  thefe  advantages  before  pro- 
bate, and  the  law  taking  notice  of  him,  and  he  having  ac- 
tually adminiftered,  which  is  fuch  an  acceptance  €)f  the 
executorfliip  that  he  cannot  refuffc  it  afterwards,  this  is  ai 
releafe.  Indeed  if  he  had  not  adminiftered,  but  had  re* 
fufed  in  the  ecclefiaflical  court  to  be  executor,  that  mak- 
ing him  executor  had  not  been  a  releafe ;  for  you  (hall  no 
more  force  a  man  to  accept  of  a  releafe  again  ft  his  will, 
than  of  a  deed  of  grant ;  and  the  fubfequent  refufal  makes 
the  deed  void  ah  tnitU ;  as  if  a  deed  of  releafe  were  deli- 
vered to  B.  to  the  ufe  of  the  obligor,  if  the  obligor  refufet 
to  accept  it,  it  is  not  the  deed  of  the  obligee,  and  he  may 
plead  fion  eftfaEiutn  to  it.  5  Co.  119.^.  And  befides,  if 
the  obligor  were  never  executor,  then  was  he  never  the 
perfon  entitled  to  receive  the  money,  and  confequently 
not  within  the  reafon  of  the  rule  of  extinguiflimcnt.  It  is 
faid  that  .H.,  who  is  made  executor,  is  executor  till  aAual 
refufal,  and  that  was  the  refolution  of  the  cafe  of  Ahram 
verfus  Cunningham ;  and  if  fo,  then  his  adminiftering  in 
this  cafe  having  put  it  out  of  his  power  to  refufe,  he  has 
by  adminiftering  accepted  the  executorfliip,  which  is  that 
which  makes  the  releafe :  If  H.  makes  his  debtor  and  J.  S. 
his  executors ;  if  J.  S.  adminifters,  though  the  debtor  ne- 
ver does,  this  is  a  releafe  -,  fo  is  20  A  4.  17.  21  £.  4.3, 
And  where  H.  makes  his  will  and  feveral  executors,  if  one 
of  them  refufes  and  the  reft  adminifter,  that  makes  his  re^ 
fufal  void,  and  the  refufing  executor  may  notT;('ithftanding 
releafe  any  debt.  5  Co,  aS.  a.  And  in  afbions  brought  by 
them  the  refufing  executor  muft  be  named.  9  Co.  97. 
And  if  the  refufing  executor  furvives,  he  may  take  the  ex- 
ecutorfliip upon  him.  The  cafe  indeed  in  Dy.  160.  is  con- 
trary, and  holds  that  the  refufing  executor  muft  come  in 
and  2k£t  during  the  life  of  the  a£ling  executor ;  but  the 
ai  jS.  4.  23.  is  contrary  to  Dyer^  and  according  to  the 
preceding  pofition ;  and  in  Hardn  in.,  Puwhit  verfus 


<$iHutQi^,  307 

'Frete,  it  is  rcfolvcd,  that  where  the  refufing  executor  fur- 
vives^  adminiftration  committed  during  his  life  is  vbid.  In  Po<*.  P>-  m* 
mj  Ix)rd  Petr/s  cafe,  which  was  before  a  commifiion  of  J  ^j"  j/g^* 
uelfgatex  at  Serjcants-I/Wf  where  the  cafe  ^as,  that  fcvcral 
executors  were  named  in  the  will,  and  one  tefufcd,  and        [  -joS  ] 
the  other  aded,  and  thofe  that  afled  died,  and  admi- 
iiiftration  was  committed  before  any  refufal  by  the  fur- 
viving  executor  to  J.  S, ;  the  adminiftration  was  held  to 
'1)C  void,  becaufe  the  refufing  executor  furviving,  might, 
notwithftanding  his  former  refufal,  have  taken  upon  him 
the  executorlhip ;  and  afterwards,  on  another  refufal  of 
the  furviving  executor  before  the  ordinary,  adminiftration 
was  committed  io  the  Lord  Petre^  and"  was  held  to  be 
good ;  and  upon  that  title  he  maintained  in  this  court  an 
action  6f  trover  for  a  jewel. 

If  H.  makes  the  obligor  and  others  his  executors,  and  Obligor  msde 
the  obligor  refufes,  but  the  others  adminifter,  and  the  ob-  f°f"""^°ji^^' 
ligor  dies  firft,  yet  the  debt  is  releafed  j  and  the  only  rca-  bcf  .re  the  others 
fon  of  that  muft  be,  that  the  refufal  was  void,  and  the  ob-  who  adminiiicr- 
■ligor  might  have  come  in  and  adminiftered  notwithftand-  cxtin**ui&td.** 
ing ;  for  the  probate  by  the  other  executors  is  fot  his  be-  offic.  £x.  4'4. 
nefit. 

Now  I  come  to  anfwer  the  objeftions ;  and  as  to  the  Objcaion*. 
firft.  That  though  an  executor  has  adminiftered,  yet  ati 
immediate  adminiftration  is  committed^  if  he  die  before 
prdbate,  and  not  an  adminiftration  de  bonis  notu  I  anfwer, 
that  the  reafon  of  this  is,  becaufe  the  adminiftcring  is  an 
aft  inpah,  of  which  the  fpiritual  court  cannot  take  notice, 
and  they  muft  commit  adminiftration  according  as  it  ap- 
pears to  them  judicially,  and  not  according  to  the  fafl:, 
and  yet  the  afts  done  by  the  executor  are  good. 

As  to  the  fecond,  that  the  adminiftration  in  this  cafe  is 
grounded  upon  this.  That  the  executor  died  ante  onus  ttxe* 
-cutsonis  ieftamcnti  fuper  fe  fttfceptum'i  I  anfwer,  that  tliefe 
"words  are  to  be  underftood  in  a  limited  fenfe,  viz.  That 
the  executor  died  ante  onus^  Uc.  fuper  fefufceptuin  in  the  ec- 
defiaftical  court. 

3dly,  And  which  is  the  moft  confiderable  objeftion. 
That  the  executor  dying  in  this  cafe  before  probate,  his 
executor  is  not  executor  to  the  firft  teftator,  but  admini- 
ftration muft  be  granted  cum  tejiamento  anne^^  though  he  Where  executor 
did  adminifter.     To  this  I  anfwer,  that  the  executor  by  ^^^^^'"'fT,^*;^, 
adminiftcring  has  taken  upon  him  the  executor(hip,  and  minlflrationcca^ 
has  put  it  out  of  his  power  to  refufe  (a).     9  Co,  33.^.,  not  be  commit- 
HenJIoe^s  t^k :  And  where  an  executor  adminifters,  though  |J^^?  ^""'^^  *^''» 

{a)  R.Readv.Trueh'Vg,^mhLj^\j.     cd  the  executorlhip,    and    paid   the 
'That  aa  executor  who  adminiftered     money  to  the   other  exccucor,   win> 
part  of  the  affets  (hould  be  charged     proved  the  will. 
with  ills  recttpts  though  he  renounc- 
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he  refufcs  afterwards  before  the  ordiniiryf'  yet  adoiinftra- 

tion  cannot  be  committed  during  his  life;  and  if  a^O^ixii- 

Oration  be  .granted,  it  is  void,  and  fob  i  JlfyL  Zij-j  P«r- 

ten*8  cafe.    Now  diough  the  executorihip  ceafes  by  the  ' 

death  of  the  adminiitering  executor  in  this  cafcj  jet  be 

being  executor  by  his  adminiftering,  that  has  by  -ponfe- 

quence  had  its  operation  of  a  releafe  akeady.     But  ihca  il 

may  be  faid,  What  is  the  reafon  why,  the  executor  dyii^ 

before  probate,  though  after  adminifteriag,  his  epLCCutopr 

None  can  prore  ihall  not  be  executor  to  the  firft  teftator  ?  Why  ?  Iti$  be- 

*^^**"^^****"  caufc  his  executor  cannot  prove  the  will  of  the  firft  jtefta- 

^einT^''      ^or,  and  conCcquentlv  is  incs^^able  of  recovering  bit  debl% 

and  c'onfequently  of  beii^g  his  executor :  The  admiiiiftq[« 

ing  executor  may  prove  his  teftator's  will,  beca^fc  be  u 

th^  perfon  named  in  the  will  i  and  if  he  does  fb,  his  execur 

tor  fhall  be  executor  to  the  firil  teftator,  becaufie  tl^ere 

needs  no  new  probate ;  but  where  the  executor  dijp«  ^ifyof 

adminiftering  and  before  probate,  his  executors  cannot 

prove  the  will  of  the  firft  teftator,  becaufe  he  is.not  iiaxned 

executor  to  him  in  the  will ;  and  no  one  can  prove  the  wiB 

Palm.  156.        but  who  is  named  executor  in  the  will ;  th«  executor  9f  ^ 

executor  may  renounce  being  executor  to  the  firft  teftator^ 

but  if  he  does  not  renounce,  he  is  cyecutor  •f -ooiirfe. 

X  Cro.  614.    And  (b  it  was  held  in  the  cafe  cl  ^ikmm^ai 

Ctmningbam :  The  executor's  not  proving  the  wxU,  does 

upon  his  death  determine  the  executorihip,  but  not  avoid 

it.     If  an  executor  obligor  proves  the  will,  and  aftenracds 

^ies  inteftate,  (which  is  a  parallel  cafe  to  the  prefcnt  cafe,) 

his  adminiftrator  is  not  executor  of  the  will  of  the  firft  tet 

tator.    3ut  yet  the  debt  having  been  extinguiihed  %  his 

heing  completely  executor  and  proving  the  wil\,  tbomg|i 

his  adminiftrator  cannot  continue  the  exccutor(^9  that 

will  -not  revive  the  debt ;  fo  here,  the  adminifi^ring  eact- 

cutor  not  proving  the  will,  and  fo  his  executor  ^ojt  bnng 

executor  to  the  raft  teftator,  (if  he  wrre  juftly  extcuapyty 

adminiftcring  toextinguifli  the  debt,)  this  inabili^  of^coi^ 

tinuing  the  executorihip  will  not  alter  the  cafe. 

The  judgment  of  C.  B.  was  affirmed. 


13,     Tilny  verfus  Norris. 
[Pafck.  12  Will.  3.  B.  R.     1  Ld.  Raym.  55}.  Sw  C] 

Where  executor  'T^  £  plaintiff  brought  Covenant  againft  a&  admiiujfar|- 
or  tdmituftrator  X  jgy^  ^j^^  declared  upon  a  leafe  for  years  to  the  ihtcf- 
fign4[1h«]idV  ^*^®>  wherein  was  a  covenant  for  liim,  hi$  executors  and 
mentiiKieboaU  affigns,  to  repair,  and  fhtws  fuodjfatus  de  isfihpr^^i^ 
Pp»"^"*-  ^^  devemt  to  the  defendant,  and  that  he  entered,  and  aMr 
AbrV929.  b!     ^^  ^c  premifes  fell  into  decaiy,  and  he  had  notai|mi8ed.^ 

The 
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The  qtieftion  was,  Whether  an  admihillrator  wai  liable  Cro.  Jtc.  647, 
injure j^rcpribi  as  an  affignec  ?  And  Mr.  Wifliams  argued,  \^li^X\h. 
tliltihis  covenatlt  runs  with  the  land,  and  binds  the  afSg-  C4rtb.5'i9.s*C« 
nee ;  and  for  that  reafonan  executor  may  be  charged  as  a  ^id*  i  WUC4. 
tertenanf ;  as  in  cafe  an  executor  enters  and  does  wafte.  J^    '^ ', *^ 
I  ^lit  5^.    And  he  prayed  judgment  de  bonis propriisf  and 
in&fted,  that  where  he  anfwers  as.nflignee,  the  judgment 
a^inft  him  is  de  bonis  propriis\  but  where  as  executor, 
thou|^  the  breach  be  in  his  time,  it  is  de  bonis  tejlatoris. 
Judgment' 115^  for  the  phintiff,  no  counfel  attending  on 
the  other  &de. 

14*     Rock  vtf/y^/  Leigh  ton,   FlrV.  Salop^  [3^^J 

[Micli.  12  Wi]l.  3.  B.  R.  I  Ld.  Raym.  580.  S.  C.  Comyns  87. 
S.C] 

JbN  adiori  was  brought  for  a  falfe  return  xA  z  fieri  faciat  3  !>•  4oo«  p*  ^ 
^^  againft  an  adminiftrator  de  bonis  intejlati^  and  nm  cuL  ^•^'  „^J* 
pleaded ;  a  verdi£t  was  for  the  plaintiflF,  and  a  cafe  was  executor  by  con- 
maite  for  the  opinion  of  the  Court,  v/z.  The  plaintiff,  be-  ftfflonordefattii, 
illy  an  adminiftrator,  was  fucd  by  A.y  and,  pending  that  "^  Jfl-^°*[2i*hf 
fuit,  let  judgment  be  obtained  againft  him  by  £.,  and  did  i,  cftoppe4  id  &f 
not  plead  this  judgment  in  bar  of  the  faid  a&ion,  but  fold  *«  contrary  on 
the  goods,  of  the  inteftatc  to  pay  B.     A.  recovered  and  *u?^*I^d^ 
fued  a  )(•  ^0.,  on  which  the  iheriff'  levied  part,  and  as  to  iiajury.  Latw« 
the  wft  returned  a  devaftavit.     And  it  was  faid  for  the  ^®*  ****•  3*^ 
pfanntiff,  id  maintenance  of  the  adion,  that  the  fuffinring 
judgment  by  default  was  no  confeffion  of  airets,.and  alfo 
that  thef  iheriff  ought  not  to  have  returned  a  devafiavit  on 
ihcfi.fihp  but  a  nulla  bona^  and  upon  that  there  ought  to 
liave  been  zfcirefa.  inquiry.     Et  per  Cur., 

I  ft.  The  flicriff  may  return  a  de^iqftavit  on  the  firft^  ^"^^'d"*^ 
^  if  be  will :  It  is  at  his  peril  if  faife,  and  the  inquiry  is  fi.  ^"Il^tboot 
only  for  his  fafety.  irquiry.  iR.a. 

2dly^  If  an  executor  confeffcs  or  fuffcrs  judgment  by  de-  ?*A  ?J'  ^g^^* 
fault,  he  admits  affets  in  his  hands,  and  is  eftopped  to  fay  ^^  ' 

the  contrary* 

3dly,  That  he  might  have  pleaded  the  firft  judgment 
obtained  by  B.  againft  the  adion  of  A\  Isf  riens  ultra^  but 
having  not  done  it,  he  has  confefTed  he  has  aflets  to  an- 
fwer  the  judgment  in  this  as  well  as  the  firft  a£iion  ;  and 
Mzfci*  fa,  inq,  had  been  awarded  on  the  faid  judgment, 
and  a  devafiavit  returned,  and  non  devajhwt  plodded,  the 
adminiftrator  could  not  have  given  in  evidence  the  firft 
judgment,  bccaufc  he  had  not  pleaded  it  when  he  might ; 
fo  there  was  no  occafion  for  an  inquiry,  nor  is  he  injured 
by  this  return  of  a  devajlavit  on  thtji.fa.,  fince  it  could 
sot  have  been  avoided  if  there  had  been  an  inquiry. 

C  c  3  4thly,  The 


3iP 

Eftofpel* 
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4lhly,  The  adminiftrator's  not  pleading  ^e  firft  jadg-: 
ment  and  nihil  ultra^  when  he  might,  is  an  admii&on  of 
affets  as  to  the  fecond  judgment,  fo  that  he  has  flipped  his 
time,  and  is  edopped  ;  fo  the  jury  are  eilopped  as  well  as 
the  plaintiff*,  and  their  verdid  is  void,  and  that  the  flieriff 
{hall  take  advantage  of  all  eiloppels  between  the  parties  ; 
as  if  an  adion  be  brought  againft  a  feme  fole,  and  (he 
marries,  and  judgment  is  againft  her,  and  then  executions 
and  the  (heriff  take  her  by  that  name,  (he  (hall  be  eftoppe^ 
-Cro.  -,2i,4'*».  to  fay  the  contrary.     Judgment  pro  def.     Vide  Djer  57. 

iRoil-Rc?.450.   2&V/.  70.  (a) 


{a)  It  appears  from  Ld.  Ch.  J  of. 
Holt^i  note  of  this  cafe,  which  is  in- 
fert^nl  in  the  report  of  Ewimg  v.  Peters , 
^T,R,6S^.,  to  have  been  his  opinion, 
"  That  if  an  heir  plead  non  eft  fac* 
tum^  or  conditions  performed,  a  gene- 
ral judgment  (hall  be  given,  if  the 
matter  pieaded  be  found  againft  him. 
So  in  ttie  cafe  of  an  executor,  if  the 
matter  pleaded  be  found  againd  him, 
he  admits  aflcts."  The  fame  note 
was  referred  to  in  Ram/dcn  v.  Jackfon^ 
I  Atk,  292.,  by  Ld.  Hardixicke,  who 
decided  accordingly,  that  an  executor 
having  pleaded  non  eft  foQum^  which 
was  found  againft  him,  could  not  af- 
terwards be  relieved,  on  account  of  a 
deficiency  of  affets. 

In  ^kehon  v.  Hanuling^  l  Wilf,  258., 
A'  brought  debt  againll  ^.,  an  admt- 
riftrator,  who  fuffered  judgment  by 
default,  and  made  her  will,  appoint- 
ing C.  executor.  An  adtion  on  the 
judgment,  fuggefting  2ide*vafta*vit^  be- 
ing brought  againft  C,  he  pleaded 
pUne  adminiftremit  the  effedls  of  ^., 
and  the  judgment  by  default  was  ruled 
to  be  evidence  of  a  de*vaftavii.  Fide 
Wharton  w,Ri char dftm 9  Sir.  IO75. 

In  Ewiug  V.Peters,  ^T,R.  685. 
the  defendant  (an  executor)  having 
pleaded  non  eft  faSum,  and  payment, 
to  an  adion  upon  a  bond,  and  omitted 
to  plead  pkne  mdminiftravitf  and  ver- 
dict and  jud:m?nt  being  given  againft 
him,  the  (heriff,  on  a  fi.fa.  returned 
nulla  bona  and  a  devafta^it,  which  was 
ruled  to  be  fufEctent  evidence  in  an 
action  on  the  judgment,  faggeftiog  a 
drvaft&'vitm 


In  Eyre  v.  Hinton^  Str,  732.  it  was 
alfo  ruled,  that  if  an  execotpr  does  not 
plead  a  judgment  againft  his  tcftator  to 
the  adion,  he  (hall  not  afterwarda 
plead  it  to  the  /cin  facims.  It  is  aa 
univerfal  principle  of  law,  that  if  « 
party  do  not  avail  himfelf  of  the  op^ 
portunity  of  pleading  matter  in  bar  ta 
the  original  adion,  he  cannot  after* 
wards  plead  it,  either  in  another  adioo 
founded  upon  it,  or  in  z  feire  facimt. 
Per  Btdler,  J.,  in  Eivimg  v.  Peters  % 
GII6.  C.P,  258.  Cooiey.Joms.Cijep. 

77-        ^ 

It  was  formerly  held,  that  if  an  eze* 
cutor  pleaded  plim  admimftra^it^  and 
the  plaintiff*  could  prove  aflets  nnad- 
miniftored  to  any  fmall  amoont*  be 
rouft  have  a  verdid  for  his  whole  de» 
mand.  But  Lord  Mansfield^  in  Hear^ 
rifon  V.  Beccles,  cited  3  T,R.  688.  mfed 
that  the  executor  was  only  liable  to 
the  amount  of  the  aftets  in  hit  hands. 
Vide  Dearne  v, Crimps  2  Bl.  Rep.  1 27 5. 
Heaters  v.  Ogden,  Dong,  452.  Barry  v. 
Ru/b,  I  T.R.6gi.  Pearftmr.Himy, 
ST.R.  6. 

In  Higberdale  v.  Cowper,  in  the  Court 
of  Arches,  loth  Maj  1793,  an  iocaro* 
bent  inllituted  afuit  againft  theexeciii 
tor  of  his  predeceftbr  for  dilapidations ; 
the  defendant  gave  a  general  negadve 
ifTue.conteAing  the  whole  of  the  claim  | 
and,  after  witneffes  were  examined, 
the  defendant  was  difcharged  upon  hit 
bringing  in  his  inventory  and  accooot, 
and  paying  the  affets  (which  were  con- 
fiderably  lefs  than  the  fom  claimed} ^ 
with  cofb.    Editor's  MS* 
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15.  Houfe  and  Downs  v.  The  Lord  Petre. 

[19  Dec.  1700.    At  the  Coon  of  Delegates  in  Serjeants-Inn 
Hall.] 

nOBERT  Lord  Petre  died  in  the  year  1638,  and  where  there  tre 
^    made  mi/iam  Petre  Efq.  his  brother,  his  executor.  lUiJ^e^.L'^ 
Wtliiam  Petre  died,  and  left  Lucy  his  wife,  and  one  Henry  the  will  and  diet, 
Todd^  his  executors.     Lucy  only   proved   the   will  \  (he  }J*  "^"^**^*^ 
died,  and  left  Houje  ^nd  Downs  her  executors.     After-  oSierTbut  if *he 
wards  Henry  Todd  renounced  the  executorihip  of  the  will  then  renounces, 
of  Wtliiam  Petrcj  and  adminiftration  was  granted  to  the  jJ^Jj^^J^^^^ 
Lord  Petre^  now  defendant,  of  the  goods  and  chattels  of  s.  c.  3  of  4*11. 
Robert  Lord  Petre.     Houfe  and  Dowm^  being  executors  of  p-  3*  412*  ^  4« 
jLf/ry,  infiftcd  that  this  adminiftration  belonged  to  them ; 
and  it  was  agreed  by  the  whole  Court,  as  well  civilians  ;as 
common  lawyers,  that  Henry  Todd  being  a  joint  executor 
with  Lucy^  and  furviving  her,  the  fole  right  of  executor- 
ihip to  JV'illtam  Petr^  did  accrue  to  him  by  furvivorfhip, 
though  he  never  con<;urred  in  proving  the  will,  nor  a&ed 
a«  executor,  and  this  right  was  not  divefted  out  of  him  till  ^^jj*  •'^w  o|» 
Jic  receded  from  it  by  an  adiial  renunciation;  by  which  the othw cannot 
both  William  Petre^  and  Robert  Lord  Petre^  as  from  that  renounce  till  s^f. 
time  died  inteftate,  fo  as  to  entitle  the  ordinary  to  grant  ^  *"*  **"*• 
adminiftration  of  the  remaining  perfonal  eftate,  but  not  fo 
as  by  relation  to  render  efiedual  the  will  of  Lueyy  and 
tranfmit  thofe  executorfliips  to  the  plaintiffs :  But  in  an*  AntesoS.  900^ 
other  matter  the  common  lawyers  and  the  civilians  difa«  J^^„^"^^  3- 
greed;  and  the  conmion  lawyers  held,  that  where  there  3  p?v7ms.s4o^ 
are  feveral  executors,  and  one  renounces  before  the  ordi-  3  ^o'*  h^j* 
nary,  and  the  reft  prove  the  will,  by  the  common  law  he  *  ^^  ^^^^ 
who  renounced  may  at  any  time  afterwards  come  in  and 
adminifter,  and,  tnough  he  never  acl  during  the  life  of  his 
companions,  may  come  in  and  take  on  him  the  execution 
of  the  will  after  their  death,  and  (hall  be  preferred  before 
any  executor  of  his  companions.     Vide  21  £.4.  23.  Office  Swlnbom,  ptr^ 
of  Executors  6.  Hard.   in.  contra,  9  Co.  Henfloe*s  cafe,  *' *' 5'  "' 
Dy.  160.    But  the  civilia^s  held^^  that  by  the  civil  law  a  re-i 
liunciation  is  peremptory  (a). 

{a)  Fide  I  BL  Rep.  456, 

16.     Parker  v^rfii^  Atfeild, 

[Trin.  13  Will.  3.  B.  R.    i  Ld.  Raym.  678.  S.  C.J 

T  N  debt  upon  a  bond  againft  an  adminiftrator,  he  pleaded  Executor  in 
"*  feveral  judcrmcnts,  ^  runs  ultra  c/.,  which  was^ound    P*«^»ns.j«'«r 

rrtt         1   •      •  T-  •     1  !•    J       1  I         mentt  with  pe« 

The  plamtitt,  as  to  one  judgment,  replied^  there  was  but  naiciei  lhoui4 
C  c  4  fo  . 


A-whowMocb   fo  much  due,  which  the  debtee  was  willing  and  ready  t» 

s.c!"^D.^8s.  ^*^^^P^  '^^  ^"^  ^^  **^  ^^  dcicndam  bj  fraud  deferred 

p.  20.  ^94.  p\  7.  the  payment  of  that  money,  and  the  judgment  was  kept 

CafesB.  R.517.  i^  force  to  defraud  the  creditors;  and.  i;cpUcd  the.£unc 

.  Jon.  91.       jnattcr  as  to  another  judgment^  and  demurred  as  to  the 

L  3  ^  ^  J        ^^^-     '^^^  defendant  rejoined,  that  as  to  one  judgment, 

iti  was  not  kept  on  foot  by  fraad,  is^c. ;  and  as  to  theodiera 

no  affets  tJtra  fo  mudi,  which  was  liable  to  the  judgment, 

and  fo.to  the  third,  and  as  to  the  red  joined  in  denuirrec. 

Ed  per  Cur.  ift,  The  bed  way  for  an  adonniftratof  tcv 

pleady  is  to  plead  truly  and  faoneftly,  and  though  there  is  %>  • 

judgment  for  x  penalty,  he  ought  to  plead  the  judgraenly 

and  (hew  how  much  is  due  {a),     adly.  If  he  pleads  fe«&% 

ral  judgments,  and  any  one  judgment  be  ill  pleaded  os  - 

found  fraudulent,  the  plaintiflF  ihall  have  judgment,    jdly, 

Pieadtngof        ]f  3,1  adminiftrator  plead  twenty  judgnienlB,  it  is  a  coa* 

i^lSfion  of*af.  f«ffion  of  aflbts  to   fatisfy  twenty  judgmentiy    and  th^ 

fet»  to  fatiify       rUm  ultra  5  /•  is.  but  form,  not  material  nor  tranrerfiiUe* 

them,  and  the     ^^y-    jf  ^  judgment  being  pleaded^  and  perjrmidem  rc- 

neni  ultra  a  cer-  ^,.    ''  -n-      •        i-       .t  71  -f     "^  • 

fain  Turn  ii  not    pwd,  imie  IS  taken  thereupon,  and  by  evidence  K  appears- 

iDateriai.  the  debtee  was  willing  to  take  lefs  than  is  recovered^  it  is- 

eiddence  of  fraud ;  but  if  it  be  fliewn  that  the  adimim<t 

ftrator  had  not  aflets  to  pay  that  fum,  it  i^  no  fraud*  Sthly^ 

If  an  adminiftrator  pleads  two  or  mor^  judgments,  and 

the  plaintifF  confefles  the  plea  to  be  true,  and  prays  judgi^ 

ment  of  aflets  tnfuturo ;  if  afterwards  aflets  came  tm  ms 

Vide  Rep.  B.R.  hands,  he  may   fatisfy  the  judgments  pleaded;  for  th«- 

T5«>P«  Hard,      judgment  of  aflets  deftituro  is  only  to  be  paid  oflF  after  the 

-o?  2  Ltv.  40,  other  judgments  are  fatisfied,  and  therefore  there  is  no 

I  Erowni  49*     inconvcnience  in  making  the  pleading  of  fraudulent  judg^t. 

Str.  lozS.  Sho.  ments  a  confcffion  of  aflets.     6thly,  The  conclufion-  of 

281}.    Skin.  2QC.       -  ,.  •  'If  n  'f  -J 

3  T.  Rr688.  ^he  replication  with  hoc  paratus  ejt  venficare  to  every  judg** 
ment,  is  well ;  but  a  general  concluflon  to  the  whole  ba<| 
been  better.     Vide  2  Sawid.  49,  338. 

{a)  To  a  plea  of  judgments,  and  no  fraud,  and  precluded  farther  inqoiry» 

aHVts  ultrat  plaintifl'  replied /rr/)/?^'  and  the  jury  found  thenypon  a  verdift. 

^em  \  and  ic  appeared  that  the  judg-  for  the  ploin^ifF-^wlucb  was  fet  aflde^ 

nients  were  given  for  nearly  double  th«  Court  holding  that  as  there  was  not, 

the  debts  due,  by  miAake,  and  with  fraud  in  fa^«  there  was  none  in  law^.^ 

no  fraudulent  defign,  the  amount  of  The  Court  then  added,  that  the  de*  * 

the  debts  really  due  being  more  than  fendants  ought   to  have  pleaded  the 

the  aflets.     The  judge  before  whom  fums  really  due,  and  gave  leave  to 

the  caufe  was  tried  held,  that  the  ac-  amend  the  pleadings  and  the  former 

knowlcdging  judgments  for  more  than  judgipcpts,  Peqfev.Naykr^  5  T,  R.  8|« 

w^  due,  was  condufive  evidence  of  VU^Cox  v.  Jofefb,  5  y  .  /f.  507% 


i'7%    Roufe  verfus  Etheringtom 

[Pafch.  1  Ann.  B.  R.  2  Ld.  Raym.  870.  S,  C] 

IN  an  a£lion  in  C. -EL  againft  two  executora,  a-rtf^ii/.  ^^o^*"*^"^ 
ifTued  againft  both,  which  as  to  one  was  returned  non  *a^;uh^  ^°ajio. 
^  inventt4S^  but  the  other  appeared,  and  judgment  was  iiw  make*  dc- 
given  againft  both  ;  whereupon  he  that  appeared  brought  ^"jf*!^!**^^*!)^ 
a  writ  of  error,,  and  concluded  ad  dampmtm  i^tus.     Et  per  |,JJh  j^  j^nii 
Holt,  C.J.  By  the    ftatute  9  -S.  3.   if  debt  be  brought  teftatoris,  and  if 
againft  feveral  executors,  and  Qne  appear,  and  the  other  J"2[^uft^^ 
make  default  upon  the  gjrand  diftrefs,  the  Court  may  pror  s!  c.  Hoit  ^315, 
cced  agjamft  him  that  appears  ;  and  if  the  plaintiff  reca«  x  Kab.  ^i%, 
ver,  judgment  (hall  be  againft  all  the  executors  for  the  743»^>» 
goods  of  the   teftator;  and  the  25  E.  3.  c.  17.^  which 
gives  a  caj^ias  in  debt,  has  been  always  conftrued  within 
the  equity  of  the  9  E.  3,    So  that  if  there  be  feveral  exe- 
cutors defendants,  and  a  cepi  is  returned  as  to  one,  and  a 
non  ifi  inventus  a»  to  the  reft^  the  plaintiff'  (hall  proceed 
againft  him  that  appears^  and  ihall  have  judgment  againft 
an  %,  for  the  default  upon  the  a^ias  is  the  fame  as  upon  the- 
l^and  diftreffi. 

•  Thus  the  judgment  being  againft  all,  one  only  ought  W.*«T«- ?«• 
not  to  bnngthc  wnt  of  error;  for  the  judgment  is  ad  so-.  133, 606; 
gfave  dampnutn  of  them  all,  and  the  cofts,  which  are  only  iWilf.S^.  B«i; 
adjudged  againft  him  that  appeared,  are  but  an  acceflary  '79^* 
to  the  principal  judgment^  which  cannot  be  reverfed  quoad    ^  [  3^3  ] 
t^em  only. 

18.     Brookes  verfus  Stroud. 

[Pafcb.  I  Ann*.  B.  R.     Vide,  this  Cafe,  Title  Abatement,  pi.  6. 
pag.  3- J 


19.     Anonymous. 

[Trip.  1  Ann.  B.  R.  7  Mod.  31.  S.  C.  by  the  name  of 
George  'v.  Pierce.] 

r>ER  Holt,  C.  J.  li  H.  gets  goods  of  an  inteftatc  into  «•  s«»tort«. 
^  his  hands  after  adminiftration  is  aftually  granted,  it  theTnteftlJ^-lT*^ 
does  not  make  him  executor  of  his  own  wrong ;  but  if  goods  before  ad- 
he  gets  the  goods  into  his  hands  before,  though  admi-  m»n«ftMtJon,  not 
piftration  be  granted  afterwards,  yet  he  remains  charge-  *  sTot^ 242?^* 
aWc  as  a  wrongful  executor,  unlefs  he  delivers  the  goods  Dy.  166.  b.* 
QTCr  ta  the  adminiftrator  before  the  ^<Elion  brought,  and  ^wmb.  2S9. 

then 
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j^RolKAbr.9i8.  then  he  may  plead  plcne  admlniflravit  {a).  Fide  5  O, 
3Sa:k*lt6.^Cfo.  33-  ^'  ^*-  ^*  -S.  44.  But  if  he  takes  upon  him  to  aa  as 
El.  565.  executor,  he  is  chargeable  to  all  events. 

(«)  R.  ace.  Padget  v.  Prieft,  iT.R.     2  H.  BL  1 8.    Fide  FaughoM  v.  Brown, 
97.    Curtis  V.  Palmer,    3  7.  R.  587.     2  Str.  1106. 
affirmed  in  the  Exchequer-chamber, 

10.    Shardelow  v^/^Zri  Naylor. 

[Hill.  \  Aan.  B.  R.] 

2[fc  rpJrfJ.*  A  ^^^"'"'  ^y  ^^^  ^^"^^^  '^^^  ^'^^^c  "*  ^^^^  rcfcrving 
nee  of  a  power  »  power  to  hcrfelf  to  give  by  her  laft  will  and  tcfta- 

leferircd  before     ment,  as  flic  fliould  think  fitji  fo  much  of  her  eftatc  in 

JJ^r^*a  wiC  ^^P^^^^ »  *"^  ^^^  ^"^^^  ^°"^  before  marriage,  with  the 

Bor  proveabic  by  confcnt  and  privity  of  the  intended  hufband,  who  refufed 

the  ordinary.      nevcrthelefs  to  be  a  witnefs  or  a  party  to  the  deed :  The 

CoWfl)!^i*o9.      marriage  took  cffedi  ;  the  wife  made  a  will  and  died,  and 

1  And.*  181.'      the  executor  jiroved  the  will.     Et  per  Holt^  C.  J.  This  is 

1  Jon-  38«-  ^,    n^  a  will,  neither  ought  the  ordinary  .to  prove  it  5  if  hq 

Si.*l*.  'i  Vent.  ^^^>  ^  prohibition  lies.    Where  a  woman  is  an  executor 

18^  Bri^n.    and  marries,  there  ihe  may  make  a  will  with  confent  of 

I  J*    ^^\}^'  herhuflxind,  and  cannot  without,     x  Jon.  157.     So  if  a 

%x\l  a\iod.'    woman  hating  debts  due  to  her  marries,  (he  may  make  a 

172.  will  quoad  thefe,  and  the  ordinary  n\ay  prove  it.     In  other 

cafes  (he  cannot,  for  it  is  only  a  writing  in  form  of  a 

will.     However,  in  the  principal  cafe  it  appearing,  that 

the  ordinary  had  only  granted  adminiftration  quoad^  the 

goods  in  this  will,  it  wa$  allowed  as  reafonable.  Cro.  Car. 

219(*). 

[h)  It  is  fettled  by  various  cafe?,  with  the  will,  as  a  tcftamentary  paper* 

that  a  difpofition  made  by  a  feme  co-  annexed— note  to  Stone  v.  Forjytb,  Fi. 

vert  under  a  power  or  pcrmiffion,  and  Rex  v. Bet}e/'wortb,  2 Str,  nil.     It  is 

intended  to  be  of  a  tcftamentary  na-  revocable  and  alterable  in  its  nature* 

ture,  mull  be  governed  by  the  fame  Hatcher  and  Curtis^  2  Eq,  Ab.  Sji., 

rules,  and  attended  with  the  fame  re-  //,  3.     It  is  revoked  by  the  fame  cir- 

cjuifires,  and  have  the  fame  operation,  cumftances  as  a  common  will,  Co//^  v, 

as  a  common  will.     I(  it  is  to  operate  Layer^  z  P.  hFrns,  623.  Fide  Lefwrexa 

as  a  dcvife  of  land,  it  mud  be  attelled  v.  Wallis,  2  Bro.  Ch.  319.     It  is  an* 

according  to  the  ftatute  cf  frauds,  Long^  bulatory  until  the  death  of  the  maker* 

fordv.  Eyre,    i  P.  IFms.  740.  ^Fag-  and  lapfes  by  the  previous  death  of  the 

\fafe  V.  iVagJlaffe,  2  P.  Wms.  258.  If  appointee.  Obey.  Heatb^   1  Feiz,  115. 

it  is  a  difpofuion  of  perfonal  property*  Duke  of  Marlborough  v.  Ld.  GodolfbiM, 

it  mud  be  proved  in  the  Spiritual  Court,  2  Fez.  61  •  Soutbly  v.  Stonebou/e,  2  Fen. 

Ro/s  y,  E^er,  'K  Jtk.   i$6.   Jenkiny.  612.    The  words  are  to  have  the  fame 

IFbitebou/e,  I  Bur,  43 1 .    Stone  v.  For-  conrtruflion  as  if  it  was  a  proper  will ; 

Jyth,  Doug,  707. ;  and  fuch  probate  is  and  the  difpofition  can  only  uke  effeft 

fufficient  proof,  Balcb  v.  Wil/ou,  Pr^c.  from  the  confummation  of  the  writinfi; 

Cb.  84.     But  the  regular  courfe  is  for  by  the  death  of  the  tefUtrix*  SoMth^ 

the  spiritual  Court  hot  to  grant  pro-  \.S:oaebou/e^ubi/uf^ 
bate  of  the  will,  but  admiuiflration* 
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?i.     Eaves  verfus  Mocato* 

(P^fch.  2  Ann.  fi.  R.    2  Ld.  Raym.  865.  S.  C.  named  Eivret 
*verfus  Mocato.] 


X7  XECUTOR  brought  ajfumpfu  for  money  of  his 
^  teftator  had  and  received  by  the  defendant,  to  the  ufc 
of  the  plaintiff  as  executor,  and  was  nonfuit :  And  now 
the  Court  was  moved  for  a  direction  to  the  mailer  to  tax 
cofts.  £/  per  Curiam f  He  (hall  not  pay  coils,  for  he 
could  not  fue  but  as  executor ;  and  it  is  not  material  whe- 
ther the  money  w;is  received  by  the  defendant  iince  the 
death  of  the  teitator,  or  before ;  fo^  fuppofe  it  fince,  it 
is  not  aflets  in  the  hands  of  the  executor,  till  it  is  reco- 
vered (tf ).  But  in  trover  and  converfion  by  an  executor, 
rn  a  trover  and  converiion  in  the  time  of  the  executoc* 
executor  if  nonfuit  (hall  pay  coils  *,  for  he  need  not 
name  himfelf  executor,  and  the  goods  are  afTcts  in  the 
executor's  hands,  though  he  never  recover  them,  i  V^n, 
ipo.  So  if  an  executor  will  not  go  on  to  trial  a(:qording 
to  nis  notice,  he  (hall  pay  coils  for  that  {h). 


AiTiimpCc  trjr 
executor  for  tef- 
tater*t  mooey 
received  to  the 
piaiotiff*stxic$ 
exe  utoribaU 
nor  pay  cofts  of 
nonfuit.   H6b» 
80.  Cro.  Cat. 
219.    Ante  207. 
X  Jon.a4i.S.C. 
Far.  4%,    But 
upon  another 
point,  Mp.Ctfa 
5>3« 


(a)  Vide  this  cafe  more  accurately 
ilated  by  \iolt^  C.  J .  in  Jenkins  v.  Pluf^^ 
4Me  207  Fide  alfo  the  feveral  autho- 
rities referred  to  in  the  notes  to  that 
cafe.  The  point  here  flated  is  held 
not  to  be  law  in  Gevdthwaste  v.  Petrie» 
5  T.  R,  234.  So  in  Marjb  v.  Jenmdyt 
And*  359.  the  authority  of  this  cal'e, 
as  here  reported,  was  exprefsly  over> 
ruled. 

{Jj)  An  executor  or  adminiilrator 
(hall  pay  cods  if  he  be  guilty  of  any 
laches  or  delay  in  the  progrefs  of  a 
cat^e,  Htdlock  189.  R.  that  they  are 
liable  to  cofb  on  judgment  of  non- 
froSi  Howes  v.  Saunders,  3  Bur,  1 5 84. 
Lamle^  v.  Nicheis,  Caf.  Pr.  C.  B.  14. 
In  Nunez  V,  Modigliani,  H.  BL  a  17. 
coib  were  paid  by  an  adminilb-ator  for 
withdrawing  his  record  before  trial ; 
but  that  point  was  not  the  queiUon  in 
difpuce,  vide  HidlocVs.  Obfervations  on 
the  Cafe,  pa. '192.  As  leave  to  dif- 
continue  is  in  the  difcretion  of  the 
Court,  it  is  given  with  or  without 
coftsy  according  to  the  circum (lances 
of  the  cafe,  and  will  depend  upon 


whether  there  is  lachet  or  dcl^y,  or  it 
is  a  fair  tranfadion.  Where  an  exe- 
cutor in  an  action  upon  a  bond  againft 
an  heir,  difcovered  juA:  before  the  trial 
was  to  come  on  that  the  cftate  which 
he  relied  upon  as  afTets  was  conveyed 
by  the  ancellor,  he  was  allowed  to  dif- 
continue  without  coils,  undertaking 
not  to  bring  a  fre(h  aflion  without 
leave  of  the  Court,  Bennet  v.  Colter, 
4  Bur,  1927.  Fide  a](o  Bayn/jamv. 
Maihews,  2  Sir.  871 .  ;  but  where  one 
executor  brought  the  adlion  alone, 
there  being  others,  he  had  only  leav» 
to  difcontinue  upon  payment  of  coi^s, 
Harris  V,  Jones,  3  Bur,  l4;i.  I  BL 
451.  In  Ogle  v.  Moffat,  Barnes  133, 
an  executor  was  excufed  from  cods  for 
not  going  on  to  trial,  his  wiineiTes  be- 
ing  prevented  by  accident  from  attend- 
ing, and  he  being  guilty  of  no  wilful 
default.  On  a  nonfuit  executors  do 
not  pay  coils,  Bigland  v.  Rohinfon^ 
3  Salk,  IC5. ;  nor  on  judgment,  as  in 
cafe  of  a  nonfuit,  per  Cur.  in  Bennet  v« 
Ceier. 


3Ht 


cmtitotA 


Mod.  Ciftt  j%$. 
Executor  may 
iringdebt,  fof- 
geftiog  •deraf* 
tavit  in  hit  tef- 
tator^i  lifetime, 
•pon  a  judgment 
•btaincd  by  hia 
teftator  againft 
the  executor  of 
J,  S.  iLeT.2'31, 
255.    1  Mod. 
188.   I  Sid.  397. 
6  Mod.  xifx 

n6» 


$tr  lit.    Fort. 

3S9>3^7- 

Com.  Adminl- 
ftratton,  B.  13. 
1  vol.  3ded.  pa. 
3«*  Morg.563. 


22.     Berwick  ver/its  Andrews. 

[Mich,  a  Ann.  B.  R.  2  Ld.  Raym.  971.  S.  C.   2  Ld.  RtjnB* 
150a.  S.  C.  cited.] 

JUDGMENT  was  obtained  apinft"  J.  S.  as  etc* 
cutor,  and  now  the  executor  of  him  that  obtained 
the  judgment  brought  an  adiion  of  debt  upon  that  jvrfg- 
ment  againft  the  faid  J,  S.,  fuggefting  a  devqflavit  in  the 
life-time  of  his  teftator,  and  had  judgment  by  miil  dicH  itf 
C  B.  And  now  error  being  brought  it  was  objc£):ed'» 
that  the  plaintiff  was  not  privy  to  the  judgment,  and 
therefore  ought  firft  to  have  brought  his  fcirefadas^  and 
then  have  fuggcfted  a  devajlavit  according  to  the  cafe  of 
JVbeatly  and  Land^  i  Sound.  216.,  and  that  thb  was  caxTT- 
ing  devaflavitf  a  ftep  farther  than  they  had  yet  rone,  Saf 
per  Cur,  It  lies  for  the  executor  of  him  to  iw^iom  the 
wrong  was  done,  though  it  lies  not  againft  the  executor  of 
him  that  did  the  Mrrong,  Here  the  defendant  is  the  pcr- 
fon  againft  whom  the  recovery  was,  and  he  has  admitted 
affets ;  and  tho  executor  may  as  well  maintain  this  a£Htm9 
as  he  mav  an  adlion  of  debt  for  an  efcape  where  his  tes- 
tator might.  So  an  executor  of  a  parfon  (hall  maintain  debt 
for  tithes,  as  the  teftator  might :  for  in  this  cafe  the  tort ' 
was  to  the  property  of  the  teftator,  and  vefted  an  intereft 
in  him,  and  is  within  the  equity  of  the  ftatute  de  honts  t^ 
portatis ;  and  the  fame  reafon  holds  for  an  adion  of  debt^ 
as  for  z  fare  facias.     Vide  2  Sid.  lo2. 


li^sl 


To  a  fci.  U. 
upon  an  interlo- 
cutory judgment 
againd  an  exe- 
cutor, the  de- 
fendant cannot 
.pJead  a  judgment 
in  bar.     Mod. 
Cafes   14a. 
1  Ktb.  55,  310, 
477.     3  Keb. 
fSo.     %  Keb. 
548.     Far.  64, 
65.     Ray.  x6, 
55.    1  Sid.  131. 
Ante  8,  41. 
6  Mod.  14.^ 
Skio.  565. 


31.     Smith  ver/iis  Harmon. 

[Paf.  5  Ann.  B.  R.] 

HpHE  plaintiff  as  adminiftrator  to  J.  S.  fued  zfclre/a* 
-^  cias  againil  the  defendant,  fetcing  forth  that  his  intef* 
tate  fued  the  defendant  as  executor  in  fuch  an  aQion,  bf 
taliter  proceffum  fuit  that  judgment  was  given  againft  the. 
defendant  by  nihil  dicity  and  a  writ  of  inquiry  of  damages 
awarded,  which  abated  by  the  death  of  the  inteftate  before 
the  return  of  the  writ;  and  that  adminiftration  was 
granted  to  the  plaintiff;  and  commanded  the  iheriff  to 
fummon  the  defendant  to  (hew  caufe,  why  the  plaintiff* 
fhould  not  have  judgment  ?  The  defendant  pleaded,  that  - 
the  plaintiff  ought  not  to  recover,  becaufe  his  teftator  was 
indebted  to  A.  in  100/.  by  bond,  on  which  A.  fued  him 
and  recovered  judgment,  and  that  he  had  no  affets  ulira^ 
b'c.    To  this  the  plaintiff  demurred|  and  bad  judgment  1 

5  for 
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for  that  die  itatute  Tiever  intended  that  the  ezecutor 
flioirid  itand  in  imy  other  circumftances  to  make  another 
/lefence  than  the  pany  to  the  contrad  himfelf  might  have 
mtde  agaknft  the  inquiry,  and  he  Gpuld  have  pleaded 
nothing^  but  a  relcaie,  or  other  matter  in  bar  aufing  puu 
Jamin  emuimtmnu.  He  is  by  the  words  of  the  ftatute  to  Hob.  97, 9S. 
Aew  canfe,  why  damages  in  fuch  cafe  fhall  not  be 
afiefiM  and  recoveied  ;  and  if  he  iball  appear  at  the  re- 
born and  not  Qxm  any  matter  fufficient  to  arreft  the  final 
judgment,  then  a  jmx.  al  inquiry  (hall  be  awarded^  {5V, 
An4  anefting  judgment  .is  by  matter  appaarent  in  the  re* 
axDAf  and  ^ot  estvinfic ;  and  heretofore  they  pleaded  in 
ameft  of  judgnenti  aa  mow  we  move«  5  H*  ?•  23.  tLent??* 
a  iJfl.  716.  12  iL  4.  24.  Co.  Eftt.  Error  95.  Td^  Kaym.  »io, 
152*  2  Cra.  320.  And  the  executor  cannot  be  hutt  by 
tUs,  for  the  judgment  is  only  </<*  bottis  teftMtoriSf  as  if  re** 
corered  againft  &  leftator  himfelf* 


S4.  Archbilkop  of  Cairterbury  verfus  Wilk# 

[HiU.  6  Ann.  B.  R.] 

T  N  d!rJ/.upon  a  bond  entered  into  by  an  adminiftrator  Ante  i7*,*s3» 
^  to  the  ordinary  upon  uking  letters  of  adminiftration,  ^^"car.^^f  ^'4. 
the  queftion  was^  Whether  an  adminiilrator  by  virtue  of  mlniftrator  is 
this  obligation  was  bound  to  go  and  give  in  his  account  in  bound  to  account 
the  fpiritnal  court,  without  being  cited?     Et  per  Holt,  Lutw."»s"*''°^ 
Chief  Juftice,  who  delivered  the  opinion  of  the  Court,  it 
wa#  faid,  iftf  That  it  appears  by  the  ftatute  of  Ednvard   ff^/u/^/  ;» 
|he  Thirds  that  an  executor  was  coqapellable  to  ^^count^^^^^^^^^yg^  g/to^ 

(xeforc  the  ordinary,  and  fo  was  an  adminiftrator:  But ^ 

then  the  ordiaaiy  was  to  take  the  account  as  given  irii  and  ^  a^,  2//f.  ^ 

^4>ould  not  oblige  them  to  prove  the  iunu  of  it,  nor  fwear  '      *  "^ 

to  the  truth  of  them.     Vidi  Noy  78.     2  Inft.  6.    So  it       [  316  ] 

was  of  a  creditor  fiicd  in  the  ecclefiaftical  court,  £or  he  ^ 

liad  a  proper  femedy  at  common  law :  But  if  a  legatee 

had  fued  for  an  account  in  the  ecclefiaftic^l  court,  tlie 

defendant  before  the  ftatute  w«is  compellable  to  prove  the 

whole  account,  for  the  legatee  had  no  other  remedy,  aiU 

the  ecclefiaftical  court  which  bad  a  lurifdi^ion  of  legacies 

could  not  otherwife  do  right :  Yet  m  fuch  a  cafe,  if  the  3Cfcv1.Rep.7t. 

executor  would  pay  him,  he  could  not  fue  farther,  for  he 

had  right  done  him,  the  executor  was  not  liable,  but  of 

Aeceflity  that  vigbt  might  be  done*     Raym,  407, 4709  471. 

2dly,  A  perimentitkd  to  diftribotipn  on  the  22  Car.  2«  "•  ^^itied  to 
16  in  confequence  entitled  to  fue  for  an  account  as  a  lega--  ^T^^T.nLs 
tee.  wa.si  for  the  next  of  kin  is  a  legatee  by  the  ftatute,  fue  adminiimtir 
and  as  -a  ftatute  legatee  ihallhave  the  lame  remedy  as  the  ^  ^^^*  his.ac 
^tx  l^Mpilw  might  before  the  ftatute.    The  condition  ^j^/'   ^"^ 


^1$ 


^recutorj^. 


of  an  •dmlriiftntion-bdnd  was  to  account  when  required: 
fo  it  appears  by  Co.  JSm.  128.  Ergo  he  was  td  account 
before  he  was  legally  cited»  which  coqM  not  be  ex  tffido^ 
and  therefore  the  ftatute  Joe.  2.  wherebr  the  ordinary  it 
prohibited  from  citing  him  in  ex  ^cw^  nad  really  no  ef^ 
icSt  at  all,  for  the  law  was  fo  before  v  But  fince  the  fta* 
tute  of  Car.  2.  the  condition  of  adminiftration-bonds 
being,  that  he  account  at  a  day  certain^  he  muft  account 
accordingly  at  peril,  and  that  without  citation  or  fuit ; 
and  this  account  muft  be  in  court;  and  if  he  comes 
at  the  day,  and  no  court  is  held,  he  (hall  be  excufed,  for 

^l^^^'  ^^  °"7  P*^^  ^^  ^^'  ^^^7%  anJ  no  court,  t^c.  But 
mioi^iob-  then  tnis  account  is  not  examinable,  unleb  a  partv*  into- 
refted  comes  in  and  controverts  it :  and  whereas  by  the 
words  of  the  condition  he  is  to  adminifter  well  and  truly, 
that  {hall  be  conftrued  in  bringing  in  his  account,  and 
not  in  paying  the  debts  of  the  inteftate ;  and  therefore 
a  creditor  (hall  not  uke  an  aflignment  of  the  bond  and 
fue  it,  and  aflign  for  breach  the  non-payment  of  a  debt 
to  him,  or  a  devafiavii  committed  by  the  adminiftrator, 
for  that  would  be  needlels  and  infinite  (n). 

{fi)  Vide  3  Atk.  248,  25a.     Cimuf.  140.    AmUmr  183. 


bond /bl  BOB- 
pavnent  of  a 
<kbt»  for  it  does 
not  extend  co 
that* 


ilnre,  pL  \%. 
Where  a  defend- 
ant it  charged 
as  executor, 
judgment  (hall 
te  de  bonis  tef- 
Litoris,  Chough 
be  might  have 
^cen  charftd  at 
aflignee.     Ceo. 
EL  711,711. 
I  Roll  603. 
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3  ^'  379-  ^  *7- 
S.  C.  Cafes  L. 
JL  12.  Ante  79* 

Moor.  366. 
Br.  Det.  238. 
Palm.  117. 
a  Bmwnl.  ao6* 
If  kflfeefor 
)  ears  affign,  there 
U  no  privity  of 
eftate  between 
himandaiBgnee, 
^0$  of  contra^* 
5C0.  "ii.    StjU 
79,  Bo. 


ij*     Buckley  verfus  Krk. 

[Trin.  9  Ann.  B.  R.  Rot.  a8.] 

/COVENANT  by  the  plaintiff  againft  the  defendant  al 
^  executrix  of  Jonathan  Pirk,  wherein  fhe  declared  awd 
eum  per  indentut^  made  between  the  faid  Prudence  BmckUji 
executrix  of  Thomas  Buckley^  and  the  defendant's  teftator 
Jonathan  Pirk^  reciting.  That  one  Sarah  Shampemoon  did 
demife  the  premifes  to  the  faid  Thomas  Buckley  for  twenty- 
one  years,  reddend,  24/.  per  annum i  that  Hwhos  made 
Prudence  his  executrix,  and  died;  teftaium  exiftit^  that 
Prudence  afligned  to  Jonathan  Pirk  pro  toto  refiduo  diBi  ter* 
msniy  who  covenanted  to  repair ;  that  Jonathan  entered 
and  was  poffefied,  and  died :  and  that  Mary  as  his  execu- 
trix entered  and  was  pofleffed,  and  fuffered  the  premifel 
to  be  out  of  repair,  ^'r.  The  defendant  pleaded  a  judg^ 
ment  obtained  againft  her,  and  no  aflets  uhra^  and  the 
plaintiff  demurred :  And  Serjeant  Pengeily  argued  that  the 
plea  was  good,  for  that  the  defendant  wai  oiil^  charged 
as  executrix,  and  not  as  allignec,  and  therefore  was  liable 
only  to  anfwer  de  betih  tefiatorts  s  and  that  there  was  no 
privity  of  eftate  between  the  plaintiff  and  the  defendant) 
(where  the  leffee  or  his  executor  hath  the  term,  and  the 
leffor  the  reverfion,)  but  only  a  privity  of  contra^    If  9 

mm 
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man  afllgns  his  term^  or  makes  a  fcoiFment,  refcrving 
irciit,  this  is  only  a  charge  by  the  contradl ;  and  though 
fuch  contra£ls  may  be  real,  yet  they  cannot  create  a  pri- 
vity of  cftatc ;  therefore  he  concluded  the  plaintiff  could 
not  charge  the  defendant  as  aiTignee. 

Parker^  C.  J.  ift,  A  covenant  to  repair  is  a  covenant  Covenant  to  rc  • 
that  muft  run  with  the  land,  for  it  effeas  th€  eftate  of  \^''J^^^  ^^^ 
the  term,  and  the  reverfion  in  the  hands  of  any  perfon  why.'"  %  Job. 
that  has  it.     If  the  covenant  to  repair  be  on  the  part  of  )69,&c.    Hob. 
the  ieffor,  the  rent  is  the  greater ;  if  the  leflee  be  to  re-  *^^-    }^^^?^ 

1      '  11/-  ^  I  n-  It       chargeable  m  the 

pair,  he  pays  the  lets  rent  \  and  as  an  allignee  has  the  debet  &  decinet 
benefit,  it  is  but  reafonable  an  aflignee  fliould  be  fubjeft  for  rent  incurred 
to  the  charge.     2dly,  He  held,  that  if  the  executor  of  a  f^»"*»;f  «ntry» 

%     n-  °       1  1     n-  1  1    •  m  -  but  if  d)C  fCnt 

lelTee  enters,  the  Icuor  may  charge  him  as  an  aiTignee  tor  bs  more  worth 
the  rent  incurred  after  his  entry,  in  the  debet  and  detifiet:  than  the  land,  he 
and  if  the  rent  be  of  lefs  value  than  the  lands,  as  the  law  ^^^^^j^^^ 
prima  facie  fuppofcs,  fo  much  of  the  profits  as  fuffices  to  Ante,  pi,  6.' 
make  up  the  rent  is  appropriated  to  the  Icffor,  and  can-  » S'<*-  ^^6*  P®^- 
not  be  applied  to  any  thing  clfe :  and  therefore  in  fuch  ^  vcnt*  200. 
cafe  the  defendant  cannot  plead  flene  adminiflravit^  for  i  Mod.  185, 
that  confeffes  a  mifapplication,  fincc  no  other  payment  ^*^'    ^^\ 
out  of  the  profits  can  be  juflified  till  the]  rent  be   an-  J|^'  .\ 
fwered*    On  the  other  hand,  if  the  rent  be  more  worth  Poph.  121. 
than  the  land,  the  defendant  may  difclofe  that  by  fpccial  *  ^^^\^'^\f" 
pleading,  and  pray  judgment,  whether  he  (hall  be  charged  g*,.  ^^,  ^  i^^^^ 
otherwife  than  in  the  detlnet  only:  ^lod  Powell  coficejjlt.  314-    Crj.  Jac.  . 
^dly.  It  was  held,  that  the  defendant  was  charged  as  ex-  ^^J*  ^^^-  *^^* 
ecutnx  in  this  cafe,  and  that  fo  plainly,  that  there  was  Mien  4*. 
indeed  no  better  way  to  charge  her  as  fuch.     That  the  Uou^  183. 
plaintiff  had  her  elcftion  of  charging  the  defendant  ase.xe-  '  ^'^'•♦• 
cutrix  or  affignee  *,  that  having  charged  her  as  executrix, 
flie  can  only  have  judgment  again  11  her  a^  fuch.     Sed  ad* 
journatur. 


26.     Churchill  coutra  Hopfon.  [  3^8  1 

[Mich.   12  Ann.  in  Cane.     1  Wms.  241.  S.  C] 

OlR  Charles  Ho[fon  made   Churchill  and   Goodwin  his  Twocjcectttow 
■^  executors,   men   of   good   credit :    Goodwin  being   a  i**?  "»««:- 
banker  received  all  the  money,  but  Churchill  joined  with  JJIl'^y^Jec^ivef 
him  in  the  receipts,  taking  his  note  to  (hew  that  he  rc-  the  money  j  both 
ceivcdnotthe  money:  Et  per  Harcourt,  Lord  Chancel-  J'*.*!;*'*;^*!!! 

,         --  n.         •    •      •  •  /  -1       forictucirditor*, 

lor.  If  two  truftecs  join  in  a  receipt,  and  one  receives  the  but  the  aftual 
money,  he  only  that  receives  (liall  be  liable.     If  there  be  receiver  only  eo 
two  executors,  and  tliey  join  in  a  receipt,  and  one  only  **«*^***- 
receives  the  money,  as  to  creditors  who  are  to  have  the 
utmoft  benefit  of  law,  each  is  liable  for  the  whole  ;  though  Ambler  xiS. 
me  ei^ecutor  alone  mi^lit  give  a  difcharge,  and  the  join* 

ing 
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ing  of  the  other  was  unneccflaiy ;  bnt  as  to  legatees,  and 
thofe  claiming  diftribudon,  who  hare  no  remedy  bor  in 
equity,  the  receipt  of  one  executor  fliaU  not  duige  the 
other ;  for  the  joining  in  the  receipt  is  only  matter  of 
form  I  the  fubftantial  part  is  thea£lual  icceiTing,  and  this 
only  is  regarded  in  confcknce  (a). 


(a)  It  appears  from  the  report  of  this 
cafe  in  P.  Wms.  that  Goodvjjm  was 
banker  to  the  teftator,  and  Cbmrcbiil 
paid  him  a  fnm  of  money  belonging 
16  the  eftate ;  and  that  feveral  dcbc- 
Ofs  OD  nay  ing  their  debts,  required 
CktrcbiU  CO  join  in  the  receipts  ;  and 
Chat  GsodwjM  beooicing  a  fanrnkrupt, 
C^ar^^i// brought  his  biU  to  be  indem- 
nified irom  theexrcotofihip,  and  againft 
GMJ'wyn'i  bankruptcy.  The  decree. 
which  as  ftated  from  the  regifter's 
book^  by  Mr.  Cox,  in  a  note  to  that 
Tcpori,  orders,  *'  that  if  the  pbintitiT 
joined  with  Goodnym  an  giving  receipts 
for  any  fums  of  money  paid  to  GecJ' 
vyg,  or  if  he  paid  any  foms,  which 
he  receired  from  the  eftate>  oivr  to 
GooJnvyn  before  his  baokroptcy,  he 
fliould  be  dilcharged  thereof.  The 
diitindion  between  executors  and 
truilees  is  not  taken  of  by  the  Court 
according  to  that  report,  but  was  urged 
at  the  bar.  The  fame  uiAinftion  as 
to  the  mere  ad  of  figning  a  receipt 
has  been  recognized  in  Leigh  v,  Barry, 
5  Atk.  583,  ex  parte  Bdchier.  Amb^ 
a  1 8.  Jplym'V.  Brewer,  PrecCb,  173. 
Murrell  v.  Cox  and  Pitt^  Vern,  570. 
I  Eq,  Ab.  247.  It  is  alfo  adverted  to 
in  SaJler  v.  Hobhs,  2  Bro.  Cb,  1 14. 
But  in  all  thofe  cafes  the  decifion  was 
opon  a  different  point,  except  Aplyn 
V.  Brewer,  which  is  fo  fuperfidally 
reported,  that  it  does  not  appear  what 
the  adaal  decifion  was.  The  princi- 
ple, to  which  the  diflindion  is  referred, 
is,  that  one  executor  alone  may  give 
the  difcharge,  and  the  joining  of  the 
other  is  an  anneceifary  ad. 

But  Ld.  Nortbington,  in  Weftley  v. 
Clarke,  note  to  Lox*j  P,  If'ms.  82., 
and  Finch* s  Prec.  Cb,  173.  exprefTed 
his  difapprobation  of  ^he  diilindion. 
Jn  that  cafe  there  being  three  exe- 
cutors who  were  not  to  be  anfwerable 
for  the  ads  of  each  other,  and  one 
of  them  havbg  called  in  a  mortgage 


and  received  the  money,  the  ethers 
afterwards  executed  the  afllignoieBC 
and  figiied  the  receipt  indoifed.  Hie 
executor  receiving  having  fiu!ed»  Ld. 
UTibimgHm  held  upon  a  biU  by  die 
legatees,  that  the  other  execntors 
were  not  aofweiable  for  the  aoney, 
and  that  the  figning  the  receipt  «as 
only  evidence  as  Alt  as  it  goes  of 
the  adaal  receiving  the  money,  la 
ScurfeUr,  Howet,  3  Bn.  Cb.j^  die 
Mailer  of  the  Rolls  faid,  ««  it  was 
contended,  that  it  was  tlie  rule  tkat 
executors  joimng  in  a  receipt  art  bodi 
liable ;  to  that  lenter my dtflent ;  for 
I  do  not  hold  that  an  execmer  eaDnx 
in  any  cafe  be  difekai^ed  from  a  rt« 
ceipt  given  foor  conformity. 

In  the  folkywing  cafes  one  f  n  inoi 
has  been  held  refponfible  lor  the  loft 
of  money  in  the  hands  of  the  other. 
M^rreU  v  Cfur  and  P///,  mkjup.  where 
they  jointly  fold  dock,  and  j<nned  in 
the  transfer,  bat  whether  any  acquit* 
tance  was  given  did  not  appear,  and 
each  received  a  moiety  of  the  mooey  ; 
on  the  failnre  of  one,  the  other  was 
held  anfwerable  for  the  whole.  BmHtr 
v.  Hcbhs,  nhi  /up.  where  A,  and  B. 
executors  joined  in  drawing  a  draught 
for  the  teftator'fl  money,  payable  to 
a  partnerfhip  of  A,  and  C  In  Sewr^ 
f.eU  V.  Howes,  mbi  Jup.  a  teftatrix  di- 
reded  her  executors  A,  and  B*  to  pay 
the  intereft  of  a  mcntgage  to  a  perfon 
for  life,  and  afterwards  gave  the  prin* 
cipal  to  another,  and  directed,  that 
if  the  mortgage  flionid  be  paid  6S9 
the  money  mould  be  laid  cot  in  go* 
vernment  (ecurities  to  the  finne  afe« 
A,  being  dead,  the  bill  ftated,  that 
A,  and  B.  received  the  money  and 
laid  it  out,  but  B^  who  had  failed, 
by  his  anfH'er  faid,  that  he  received 
the  whole,  and  A.  no  part  of  it ;  but 
it  was  in  evidence  that  A.  ^nedin  the 
reconveyance  and  a  receipt  for  die 
money  ;  and  no  part  of  ic  was  laid  one 
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bn  other  fecaritics.  A,*%  executors 
Were  held  liable.  In  all  thefe  cafes  the 
executor  di3  more  than  merely  join 
in  a  receipt.  Ld.  Tkurio'w,  in.  Sadler 
V.  Hobbs,  faid,  he  took  it  to  be  clear, 
that  where,  by  any  ad  or  any  aeree- 
ment  of  the  one  party,  money  gets  into 
the  hands  of  his  companion,  whether 
a  co-trofteie  or  co-executor,  they 
(hall  both  be  anfwerable.  FiJe  Cri/p 
V.  Stranger,  Nelf.  Rep,  1 09.  By  a 
note  of  IViftley  v.  Clarke^  mentioned 
iu  Mr.  Cox^B  note  to  this  cafe,  ic  ap- 
pears Lord  Northingtcn  faid,  hefhould 
Aave  thought  the  co-executors  liable, 
if  they  had  been  prefent  at  the  time 
when  the  money  was  paid.  With  re- 
Ipeft  to  trullees,  *vide  F after  v.  Tvzvnlej^ 
Cro.  Car,  312.  Bridg.  35.  Fellovjs  v. 
Mitchell  and  Onvent  1  P,  Wms,  81, 
Attamey  General  v.  RandalL  21  Fin, 
Ah%  534.  //.  9.  2  Eq,  Ca,  Ab.  'j^i. 
Ex  parte  Singleton,  Cox*s  note  to  Fellcnvs 
V.  Mitchell, 

Concerning  the  other  diftin£lion, 
«i/y».  between  creditoJ-s  and  legatees, 
Mr.  Cox  obferves  it  is  not  made  by  the 
decree,  nor  has  it  been  adopted  in 
later  cafes ;  and  Ld.  Thurh^u:,  in  Sad- 


ler V.  Hobbs,  fays,  *'  That  a  creditor 
(hall  have  ^  right  to  charge  an  execu- 
tor, and  a  legatee  not,"  ieems  an  odd 
diftindion.  But  the  ground  of  Ld. 
Harcourt*s  diftindlion  fcems  to  be,  that, 
when  a.creditorhas  a  right  to  faiisfac- 
tion  at  law,  a  court  of  equity  will  net 
interpofe  to  prevent  his  obtaining  it ; 
but  that  a  legatee  can  only  recover 
by  the  affiilance  of  a  court  of  cq;:ity, 
which  will  not  be  given  againll  a  per- 
fon  who  was  in  no  default,  and  has 
only  joined  in  a  formal  receipt.  The 
Matter  of  the  Rolls,  in  Scurfteld  v. 
Ho-wes,  fays,  "  Perhaps,  in  a  court 
of  law,  the  figning  the  receipt  would 
be  conclullvc  evidence  of  receiving 
the*  money  :  I  think  it  is  not  fo  in  a 
court  of  equity."  Probably  Lord 
Harcourt  entertained  the  fame  idea 
concerning  the  conelufive  evidence  of 
a  receipt  in  a  court  of  law.  But  in 
Stratton  v.  llaftali,  2  T,  R,  366.,  it 
was  ruled,  that  notvvithftanding  a  per- 
fon  has  joined  in  ifgning  a  receipt,  he 
ij  not  at  law  precluded  from  (hewing 
that  the  ;noney  did  not  come  to  his 
hands. 


6jcecution. 


I.  .  Oviat  verfus  Vyner. 
[Paf.  iW.&M.  B.  R.] 

i  F  oh  a  fieri  facias  all  the  money  is  not  levied,  the  writ 
*  muft  be  returned  before  a  fecond  execution  can  be 
taken  out,  for  that  muft  be  grounded  upon  the  firft  writ ; 
and  recite  that  all  the  money  was  not  levied  upon  the 
firft ;  but  if  upon  the  firft  all  the  money  had  been  levied, 
the  writ  need  not  have  been  returned,  for  no  farther  pto- 
ccfs  was  necefTary. 


Where  it  is  ne- 
cen4ry  to  rccMrn 
a  fieri  U.  and 
where  not.  Mod. 
Ca^csi93,  &c. 
Hob.  5S.  Ma<ch 
47-     5>yd.9i. 
Far.  5i.      <  Co. 
90.     Cro.  EL 
ao9.4Leoaji9Mf. 


Vot.  r. 


Dd 
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Cicectttion. 


2.     Wolf  vcrfus  Davifon  [a\ 
[Paf.  8W.3.  B.R.] 

t)cfcndanttakea  iN  debt  for  ifcape  of  H.  in  cuftody  by  a  capias  utlagatum 

on  a  capias  uti.     i  ^ftcr  judgment,  and  nil  debet  ^\t2AcA^  the  jury  found 

tn  «^utioT'at'  a  fpccial  vcrdia,    viz.  that  the  plaintiff  had  outlawed 

the  party's  fuit     one  J,  S.  after  judgment  upon  a  capia/  ad  fasirfaderuL 

*'m^"^i'**zcc   ^"^^  out  within  the  year ;  and  that  two  years  after  the 

\  D.  lai.^'p.^^   outlawry  he  was  taken  up  upon  a  capias  utlagatum^  and  the 

s.  c.  Comb.       (hcriff  fuffcrcd  him  to  efcape :  Upon  argument  it  was  ad- 

373*  mitted,  That  if  a   capias  ittiagtitum   had  been   fued  out 

within  the  year,  no  prayer  had  been  ncccffary,  becaufe  the 

plaintiff  might  have  had  a  ca.  fa.  without  a  fcire  facias  : 

but  this  being  after  the  year,  the  queilion  was.  Whether 

he  could  be  faid  to  be  in  execution  for  the  plaintiff  in  the 

original  a6lion  without   prayer?    And   the  Court  held. 

That  he  was,  though  no  prayer  was  entered,  becaufe  he 

would  have  been  fo  if  he  had  been  taken  within  the  year; 

and  here  is  no  difference,  for  the  plaintiff  was  at  the  end 

of  his  procefs  at  the  exigent,  and  no  continuance  nor 

fcire  facias  lies  after  capias  utlagatum^  and  the  very  ca^as 

utlagatum  which  is  fucd  at  his  charge  imports  an  election 

of  the  body.     Vide  3  Cro.  918,  850.     i  Ro.  810.     I  Sid. 

280.     5  E,  3.  c.12.     5  Co.  89.     5  Mod.  200,  &V. 

N.  B.  No  judgment  was  ever  given,  for  the  defendant 
died  :  but  Holty  on  hearing  it,  faid,  they  were  inclined  t« 
give  judgment  for  the  plaintiff. 

{a)  Fide  Barnes,  321,  325, 


Carih.  404.* 
^  Mod.  ^^8. 
Judgment  In 
trcfp^i  again  fl 
four,  wh '  bring 
error,  and  after- 
words one  dies. 
The  plaintiff 
cannot  fue  exe- 
cution without 
foggcaing  the 
dca  h  upon  re- 
cord, but  need 
rotfuefci.  U» 
Show.  405. 
^  D.  3'j2.  p.  6. 
S.  C. 


3.     Pennoir  verjiis  Brace. 

[Trin.  9  Will.  3.  B.  R.     1  Ld.  Raym.  244.  S.  C] 

'^RESPASS  againft  four  defendants,  and  judgment 
'■'  againft  them  in  C.  B.  Whereupon  they  brought  error 
in  B.  R.  for  error  in  fuel :  After  the  record  certified,  one 
of  the  plaintiffs  in  error  died,  where  the  plaintiff  in  the 
original  udlion  took  out  execution  by  ca.  fa.  againft  all 
four.  Et  per  Cur.  it  was  admitted,  ift.  That  the  writ  of 
error  was  abated.  2dly,  That  if  the  execution  taken 
out  had  been  againft  three  only,  omitting  the  fourth,  it 
had  been  erroneous,  becaufe  not  warranted  by  tlie  judg« 
ment.  ^dly,  That  if  the  execution  had  not  been  fo  long 
delayed  by  the  writ  of  error,  fo  that  it  might  have  been 
tefe  as  of  the  fame  term  with  tlie  judgment,  then  the 
death  of  the  one  plaintiff  had  not  been  material,  becaufe 
10  fubfcquent 
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ftibfcquent  to  the  tejie.     4*17,  The  Court  ruled  this  ex-  B.  R.  130. 
ecution  erroneous,  and  thctcforc  fuperfcded  it  5  becaufe  ^<>™'' 44r. 
the  death  of  the  party  did  not  appear  to  them  by  any  """^^  ^^°' 
matter  of  record,  and  till  they  were  to  apprifed  of  ir^ 
they  were  bound  up  by  the  writ  of  error.     5thly,  Suppo- 
fing  that  were  fuggeftedupon  record,  it  was  then  doubtec! 
whether  the  plaintiff  could  have  execution  in  this  cafe 
Without  ^  fare  facias ;  wherein  this  difference  was  taken, 
vrz.  Where  any  new  perfon  is  either  to  ♦  be  better  {a)  or  where  upon  th- 
worfe  by  the  execution,  there  muft  be  a  fare  facias^  be-  death  of  any 
caafe  he  is  a  ftranger,  to  make  him  party  to  the  judgment,  P*"5^  '^^  '*^- 
as  in    cafe   of  executor  and   adminiftrator  j    othcrwifc  '#T  "^'    i 
where  the  execution  is  neither  to  charge  or  benefit  any         L  3^^  J 
iicw  party,  as  in  this  cafe  where  there  is  a  furvivorfhip ; 
for  there  is  no  reafon  why  death  fliould  make  the  condi- 
tion of  the  furvivors  better  than  before.     Vide  i.\  H.  ^, 
16,     Mo.  367.     No^  150.     Carter  112,  193.    (not  re- 
folvcA)     Holt  C.  J.  held.  That  a  capias  or  /.  fa.  being  s  Inft.  mx. 
itt  the  perfoiiahy,  might  furvivc,  and  might  be  fucd  againft  "^^^  '^^  Ma4i 
the  furvivors  withoataybW/ir/^/;  othcrwifc  of  an  fAr^V,  M^lot   * 
for  there  the  heir  is  to  be  contributory. 

{a)  R.  ace.  2d.  Ld.  Ray.  768.  i  Wilf  302.  Doug,  6^7.  (615.)  Hde  Str,  235* 


4.     Smaltcomb  i)er/us  Buckinghaq!* 

[Mich.g  Win.  3.  B.  R.     i  Ld.  Raym.  251.  S.  C.     Comyns 
35-  S.  C] 

jf    And  S.  had  each  a  fe^^eral  judgment  againft  C.     j4.  Two  fi.  e».  dsli- 

•"•  fues  out  a/.yir.,  and  delivers  it  to  the  iherifF  about  JJ'^^  lll^JvfV 

iiinc  in  the  morning  to  be  executed.     Afterwards,  about  who  cxecute»'chi 

ten  o'clock^  B.  fues  out  a  f*  fa.,  and  brings  it  to  the  itft  firft  j  the    • 

(heriff  forthwith,  and  dcfircs  it  may  be  executed  5  accord-  ^^^^^^^u^^l^. 

ingiy  the  (hcriff  executes  the  laftjf.j^.,  and  after  that  ex-  ibbiito^the 

«CQtes  thcfirft^.yfl.,  and  takes  the  fame  goods  again  that  p'awtiff  in  the 

were  taken  upon  B.'s  execution,  and  upon  this  the  firft  ^^^    3  Cro. 

vendee  brought  trover  againft  the  fecond  vendee,  and  the  27 #!  Mo.' 402. 

fheriff:  Add  it  was  held  per  Cur.  Thar,  as  the  goods  were  c«-  El.  390. 

iiound  from  the  day  of  the  te^e  of  the  writ  at  comnlon  ^g^;  ^^J^^^' 

iaw,  fo  now  by  29  Car.  a.  ,c.  3.  they  are  bound  from  the  Caf^s  391. 

day  of  the  delivery:  But  at  common  law,  if  two  writs  3^-  V9»  p»9- 

had  been  of  the  fame  te/Ie,  the  fheriff  was  bound  to  exc-  5  Mod.%6. 

cute  that  firft,  that  was  firft  ddivered.    Bv  the  fame  Coxnb.4iS. 

teafon,  if  two  writs  of  Jieri  facias  come  to  tnc  flieriff  in  ^•''^'  4'^ 

one  day,  he  ought  to  execute  that  writ  firft  which  came  ||oit  ^^[^^' 

to  haai  firfti  for  he  baa  no  election :  And  in  this  cafe  Cafei  8.^.146. 
JP  d  a                              thsrt 
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there  is  a  prtus  and  n  pojterius  in  the  fame  day  (« )•  In  con* 
fequence  the  IhcriflF  makes  himfclf  liable  for  executing  the 
writ  iiril  that  came  laft,  and  mud  anfwer  it  to  the  party 
that  brought  the  iirft  writ»  who  may  bring  an  a£iion 
againd  him  *,  but  the  execution  (hall  (land  good :  judg- 
ment for  the  plaintiff*.  Otherwife  it  would  have  been, 
had  he  delivered  his  writ,  but  bade  the  flieriff'  ftay  cxecu^ 
tion  till  another  day. 

N.  B.  The  cafe  was  here,  that  he  who  brought  the 
firft  Ji,  fa.  told  the  (heriff'  he  was  not  in  hiifte,  fo  took 
out  no  warrant,  nor  kft  any  {h)  fee ;  and  this  incUned  the 
opinion  of  the  Court  more  (Irongly  againft  him  (r ). 

{a)  R.  ace.  I  T.R,  731.  In  Roe  another  adion  broaght  the  ikffif  term* 
ex  dtm.  Wrangbam,  3  H'ilf.  274.  the  without  alleging  apriority,  and  relied 
demife  of  the  lefTor  of  the  plaintiff  upon  the  fi^ion  of  the  term  bdne 
was  laid  on  the  day  of  his  anccftor's  only  one  day ;  but  the  plea  was  diiU 
death,  which  was  objedled  to  on  ac-  allowed ;  and  Lord  MMmfiU  (aid, 
couht  of  the  rule  of  there  being  no  "  though  the  law  does  not  10  general 
fra61ion  of  a  day ;  but  the  Court  over-  allow  the  fradion  of  a  day,  yet  it  ad- 
ruled  the  objediion,  ior  fiSlio  legis  nemi*  mils  it  in  cafes  where  it  is  necefikry  to 
nem  ladere  debet ;  hut  aid  much  it  may ;  diflinguifh  ;  and  I  do  not  fee  why  the 
and  by  fidtion  of  law  the  whole  term,  very  hour  may  not  be  fo  too,  where  it 
the  whole  ume  of  the  ^(lizes,  and  the  is  neceffary  and  can  be  done.*'  Vide 
whole  feffion  of  parliament,  may  be  alfo  Jobnfon  v.  Smitb,  2  Bur.  950. 
and  fometimes  are  confidered  as  one  i  BI.  21c. 
day,  yet  the  matter  of  fadl  (hall  over-  (b)  ift,  Fide  i  fFil/.  44. 
turn  the  fidtion  in  order  to  do  julKcc  (c)  Vide  Hutcbinjhm  v.  Jobujm^ 
between  the  parties.  So  in  Coombe  iT.R.yig.  RjbQtey.Peckbam^iT.R. 
V.  Pitt,  3  Bur.  1423.,  I  BL  437.  the  -j ^i.ti. Bradley  s.Wyndbam^  X^^ilf.^. 
defendant  in  a  f «/  tarn  adion  pleaded 


5.     Mofely  verfiis  Warburton. 
[Mich.  9  Will.  3.  B.R.     1  Ld.  Raym.  265.  S.C.] 

BHhop's  power      r^  a  fieri  facias  againft  Warburton^  a  fellow  of  Wm^ 
^ueSn!  ^'"  '^^'f^  College,  the  (herifF  returned  cleritus  ieneficuOus 

nullum  habens  laicum  feodum.  Hereupon  a  fieri  facias  ie 
bonis  cccleftafiicis  ifTucd  to  the  bifhop,  who  fent  his  mandate 
to  the  warden  and  fellows  of  the  college  to  feqncfter  his 
L3^^  J  falary,  and  they  refufcd.  The  biihop  now  moved  to 
know,  whether  he  might  not  compel  them  by  ecclefiafti'* 
cal  ccnfurcs.  Ti^ie  Court  afked.  Whether  this  were  an 
ccclefiaftical  conftitution  ?  The  univerfities  they  faid 
were  not,  for  they  have  no  cure ;  but  are  only  focieties 
ad  fiudcndum  fcf  orandum ;  but  a  prebend  is  an  eccleG- 
aftical  benefice.  And  in  fuch  cafe,  if  a  prebend  have  a 
fole  diftinft  corps,  it  may  be  fequeftered  5  but  where  he 
is  only  a  member  of  the  body  aggregate,  and  the  inhe- 
ritance is  in  the  dean  and  chapter,  there  Cannot  be  a 
-fequeftration.  Per  Cur,  Let  the^fliop  do  as  he  ought  bylaw. 
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6.     Coot  verfus  Lynch. 

[Mich.   10  Will.  3    B.R.    i  Ld.Raym.  427.  S.C.] 

JUDGMENT  was  given  in  Ireland^  and  on  a  writ  of  Carth.  460. 
error  affirmed  in  B.  R,  here,  and  cofts  taxed,  and  a  {J^^^i^jW 
capias  fucd  out  of  the  King's  Bench  here,  direfted  to  the  i"  r.  in  Ireland 
fheriff  of  the  fame  county  in  Ireland^  to  take  the  defend-  *ffinned  here. 
ant  for  thefe  cofts :  but  upon  motion  the  execution  was  ^Jtj'Jy^wrlt 
fet  afide,  becaufe  there  can  be  no  fuch  writ.     The  me-  ouc  of  B.  R.  in 
thod  is  to  have  a  writ,  reciting  all  the  proceedings  here  in  irei*nJ-  »  Buift. 
England^  dircfted  to  the  judges  of  the  King's  Bench  in  ^^qZ%j!,^\ 
Ireland^  requiring  them  to  iffue  procefs  of  execution:  and  inft.  73.^30^. 
by  this  mandatory  writ,    the   caufe  is  reftored  to  that  37x«    3D.«9?. 

courts.       ^  &i.^„'5:H;^ 

W«<A6G...c.s.    .2G.3.  ..S3.  lljiS"'" 


7,     Kingfdale  verfus  Mann. 

[Trin.  2  Ann.  B.  R.] 

'T^HE  (heriff  delivered  pofleffion  by  virtue  of  an  habere  what  Is  difiurb- 
'*'   facias  pojfejjionem  in  the  morning:  fome  hours  after  anccofcxecu  ion 
the  (heriff  was  gone,  and  the  party  in  pofleffion,  the  de-  6^Mod/*4;f°'^' 
fendant  came  and  turned  him  out  again.     Et  per  Cur.    If  s.c.  115/29^, 
the  plaintiff  had  been  turned  out  immediately  after  he  was  Holt.  154.  btr, 
put  into  poffeffion,  or  while  the  fheriiT  and  his  officers    ^°* 
were  there,  an  attachment  might  have  been  granted  5  for 
this  had  been  a  difturbance  to  the  execution,  and  a  con- 
tempt ;  but,  being   feveral  hours   after,  Cr/ria  duhltavit. 
2dly,  It  was  agreed,  that  the  Court  might  grant  a  new 
kflhere  facias  pojejfionem^  if  tlie  firft  was  not  returned. 


8.     Perkins  verfus  Woolafton, 

[Paf.  3  Ann.  B.  R.     2  Ld.  Raym.  1256.  S.  C] 

A     Writ  of  error  is  ^fuperfedeas  from  the  time  of  the  al-  r,  mL   170, 
lowance,  and  that  is  notice  of  itfelf ;  but  if  the  de-  "39.  S.C, Writ  of 
fendant  have  notice  before  allowance,  it  is  from  the  time  V"^^'  '•  ^  ^'*^^^' 

--  .  f         r  t  ft         -r  •         e  •         It'dea*  M  exrcii- 

of  that  notice  a  fuperfedeas :  But  if  a  writ  of  execution  tion  (not  trgun 
be  executed  •  before  a  writ  of  error  allowed,  or  notice,  to  be  exccutci)    . 
it  may  be  returned  afterwards.     The  utmoft  length  of  **/r'? "  *"''^^- 

'•        •  «t-  r  •  •       •         1         •        '**  Without  no- 

time  the  law  allbws  for  executmg  a  writ,  is   the  day  lice.    i  Vcnt. 
wfacrcon  the  writ  is  returnable  ;  and  it  is  not  executable  30-  Cro.  jac. 
D  d  3  any 
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^ecution^ 


5S4..  I  Vent,  any  longer  that  day  than  the  Court  fits.  So  long  as  it  it 
30.  Yeiv.  157.  executable,  but  not  executed,  the  allowance  of  a  writ  of 
H^^^^iV'?"^'.  ^^^^^  '^^  ^/up^rfideas,  but  not  afterwards  {a). 

140.  3  Salic.  133.  I  Sid.  44.  aLeT.5.  '  V^lfoQ  s6.  iStrange  631,  867,  11S6.  4Bot*I340- 
Rep.  X183. 


{a)  If  an  adtion  is  brought  upon  the 
judgment  pending  crror»   and  jadg- 
^lent  obtained  in  the  fecond  adion,  it 
will  not  be  fet  afide,  but  tbe  Court 
will  flay  proceedings  upon  it.  Ta/wiil 
V.  Sione,  4  £ur.  2454. ;    and  if  exe- 
cution is  fued  out  thereon,  it  will  be 
fet  afide.    Beanvell  v.  Blacky    zT,R. 
<)43.     There  is  a  diftinftion  between 
the  cafes  where  an  a^lion  is  brought 
in  the  King's  Bench  on  a  judgment  of 
the  Common  Pleas,  and  where  brought 
upon  a  judgment  of  the  King's  Bench. 
In  the  firft  cafe  the  Court  will  not  flay 
proceedings,  pending  a  writ  of  error, 
without  the  defendants  giving  judg- 
ment ia  the  fecond  aftion ;  but  in  the 
other  cafe  thefc  terms  make  no  part 
of  th?  rule,  becaufe,  in  general,  a6\ions 
on  judgments  are  vexatious,  and  tbe 
pLiiniift'  might  have  his  execution  on 
the  firft  judgment.  Bates  v.  Lockvjaoif, 
1  y.  iR.  637.      FiJf  GrihMe  v.  Abbot, 
Co-zvp,  72.     Allowance  of  a  writ  of 
error  is  ^fupcrfcdeas  to  the  writ  of  exe- 
cution, and  to  all  the  fubfcquent  pro- 
ceedings  founded     thereupon.     The 
writ    of    execution   and   proceedings 
againft  the  bail  may  be  fet  aiidc  in  one 
rule.    Dudley  v.   Stokes y  2  Bl.    1183. 
When  error  .lopcars   to  be  brought 
merely  for  delay,  the  Court  will  not 
Hay  execution,  as  if  it  is  brought  on  a 
judgment  of  nonfult,    the  defendant 
may  levy  execution    for  ccfts.  Kemb 
V.  Macau! fj,  4  T.  R,    436.     Rex  v. 
Bennett,  H.  Bl  432. 

The  Court  refufcd  to  flay  proceed- 
ings in  an  aflion  oa  the  judgment, 
where  a  writ  of  error  appeared  to  be 
brought  for  dcUy**  Ent^i^ifiU  v,  Sbep* 


berdt   2  T.  R.  78.    Bat  execution  wa» 
ftayed,  noiwith4lafidtng  the  plaistiff' of* 
fered  to  die  dckniMft  attorney  to 
waive  tbe  judgment  if  he  woidd  ooint 
out  any  error,    wrhkk  was  rehifed. 
ChrifiU  y.   Rkhard/^m,    3  T.  R.  7«. 
How  it  is  to  be  made  out  that  error 
is  brought  for  delay^  is  mauer  of  evi- 
dence in  each  cafe.    Ktmf.  v.  Macau* 
Icf,  ub.  Juf.     Where  the  defeoda«t*s 
attorney  undertook  that  the  debt  fhooSd 
be   paid,    if  t4ie   plaVRtWPf   atioroef 
would   give  time,    which  the  latter 
agreed  to  do  provided  no  delay  was 
intended  by  the  other  fide ;   the  de- 
fendant afterwards  brought  error,  and 
a  rule  for  flaying  execution  was  fet  a 
afide.     Cotes  v.  ITjl,  2  T.  R.  183. 

If  bail  is  not  regularly  put  in,  the 
writ  of  error  is  lot  a  fuptrfedeas  of 
execution.  Lane  v.  Bacchus ^  2  7".  R* 
44.  Huddj  V.  Gifford,  Caucus  32 1. 
Pitt  V.  Coney,  I  Str.  476.  Where 
the  writ  of  error  is  taken  cat  before 
final  judgment  figred,  bail  moft  be 
put  in  within  fb«r  days  after  fig«i»g 
judgment.  Jac^Kesv.Nixm,  M  f.  R^ 
179. 

Execution  after  error  allowed,  and 
bail,  is  irregular,  though  the  writ  of 
error  was  returnable  before  judgment 
figned,  if  it  was  figned  the  fame  tens. 
Barnes  197,  198.260.  FidiStr.Sn* 
The  allow  ance  of  a  writ  of  error  it 
itfclf  a  fi/per/edeas,  the  fcrvice  of  the 
allowance  is  only  material  to  bring  the 
party  into  contempt,  if  he  proceeds  to 
fue  out  execution  afterwards.  Ja^ms 
V.  Nixon,  ub.  fttf.  Capron  v.  4rcJbfr^ 
I  Bur.  340. 


9f     Booth  ver/iis  Booth. 

[Mich.  3  Ann.  B.  R.] 

Where  execu  tlo  "DY  injundion  out  of  Chancery  the  defcndai^t  ftayed  die 
i.  lUycd  by  in-     LJ  plaintiff's  execution  a  year  and  upwards ;  the  injaoc* 

junction  ttli  ar-     •       ■.     .  ,.—  ,       ,         ,     '     1   .      •«•  ^     1  '*    • 

ler  the  year,  ^^^^    bClDg    dlirolYe<l,     thc    plaintiff    lOOk    OUt    CXCCUtlOfl 

without 


(Bvctiition.  1 3^^ 

without  a  fcire  facias^  and  this  was  referred  to  the  Court  plaintiff muft 

for   irregularity.    The  plaintifF  infifted,     that    he   was  show.^4^*!'^* 

(lopped  by  the  aft  of  the  defendant,  and  that  if  the  de-  3  Mod.  1 87. 

fendant  had  fufpendcd  it  by  writ  of  error  fo  long,  he  had  ^  w<x*-  h,  mc^- 

been  at  liberty  to  take  execution  without  a  fcire  facias.  W\\  |?c.*^  * 
Sed  per  Curiam^  Wc  cannot  take  notice  of  the  Chancery 
injunftion,  and  you  might  have  taken  out  a  writ  of  exe- 
cution, and  continued  it  by  vice  comes  mn  miftt  breve,     A 
fiiperfedeas  quia  imprvuide  was  awarded  to  the  execution  (a)» 

(/?)  InMicbeily.Cue.  2  Bur.  660.,  time  for  payment,  &c. ;     the  Court 

a  defendant  having  obtained  a  rule  to  held,    that   the   rule   for   reviving   a 

flicw  caufe  why  an  execution  (hould  judgment  by  yt/. /if.  after   the  year 

not  be  fct  afide,  being  fucdout  after  a  was  to  prevent  a  furprife  upon  the  de. 

year  from  the  judgment,  without  a  fendant,  and  ought  not  to  be  takea 

/ci^fm  ,  but  the  delay  had  arifcn  on  the  advantage  of  when  the  delay  was  oc- 

part  of  the  defendant,  by  bills  in  Chan-  cafioned  by  himfelf ;  and  difchargcd 

Qcry  for  ii\jundions,    and   obtaining  the  rule  vvith  colb. 


10.     Clerk  ver/uj  Withers. 

[Mich.  3  Ann.  B.  R.    2  Ld.  Raym.  1072.  S.  C] 


afterwards,  viz.  the  9th  of  September,  the  adminiftrator 

died  J  the  ftcriff  returned,  that  he  had  feifed  goods  to 

the  Y^lixCf  fed  quod  remanent  in  manibus  pro  defeclu  emptorum  : 

And   afterwards,   viz.    \hc  29th  of  Septetnbery    the  faid 

fherifF  was  removed,  and  a  new  fheriflF  fworn  in.     And 

now   the  defendant  fued    a  fcire  facias  againft  the  old 

fheriff,  to  have  his  goods   again ;    and  judgment  being 

againft  him  in  C.  B.^  error  was  brought  here,  and  ob- 

jeftcd  for  the  plaintiff  in  error,  that  the  execution  was 

abated,  and  no  body  coukl  perfeft  it ;  not  the  executor 

of  the  adminiftrator,  becaufc  he  came  in  in  autcr  droit :    *r  ^2^1  1 

and  the  adminiftrator  de  bonis  non  could  not,  for  he  was  1  j„.  24;^,  jSe. 

paramount;  and  that  this  wa?  not  within  the  17  Car,  2.  ^J^^*  9^-    > 

c.  13.,  for  that  only  regarded  the  cafes  after  verdift.    But  ^H'  Bifi"/' 

per  Cur.   This  fcire  facias  is  not  maintainable  i  and  thefe  Cro,  j«c.  194. 

points  were  refolved  :  ^^^'  33- 

I  ft.  That  the  plaintiff's  death  did  not  abate  the  execu-  ^,^^  ^^^.^^ 
tion  5  and  that  the  ftieriff,  notwithftanding  that,  might  ^J^J^,  ;Jo"y. 
proceed  in  it,  becaufe  the  ftierifv  has  nothing  more  to  do  the  plaintiff'* 
with  the  plaintiff,  for  the  writ  commands  him  to  levy  and  ^«*'.^-  ^^'''- 3J- 
bring  the  money  into  court,  which  the  plaintiff *s  death  Cro.  avi  45n 
docs  no  way  hinder  :  *  Befidcs,  an  execution  is  an  entire  &c.    Cr..  Juq* 
thing,  and  cannot  be  fuperfedcd  after  it  is  begun.  J'buI?°q  ^\ 

Roll.  Abr.  291.    Dyer.  99.  pi.  57.  1  Vent.  4V  i  Jo.  386, 

D  d  4  2dly,  That 


3^3 


Sheriff  that  be- 
gan execution 
ihall  end  it, 
though  office 
ex  piles.    Mod. 
Caltt  297. 


Scixuit  d'ftfls 
ceicndant*»  pro- 
per y.  1  Saund. 
400.  Mr.  40Z. 
Ante  110.  And 
he  is  difcbarged. 
Cro.  Car.  487. 
I'Sid.  438. 

2  Saund.  345. 

3  Keb.  397. 
5  Mod.  377. 
1  Lev.  282. 

I  Mod.  12,  40. 


Stat.  17  Car.  7. 
c.  8.     ^  Mod. 
33d.     Mod. 
Cafes  296,  29S. 


OBrpoCtion  Of  adortiiflr. 

2dly,  That  the  old  (hcrifF  has  not  only  authority,  buf 
is  bound  and  compellable  to  proceed  in  this  execution  5 
for  the  fame  perfon  that  begins  an  execution  ftiall  end  it, 
and  a  dijlringas  nuper  vicecomiUm  lies.  Of  thefc  there  be 
two  forts ;  one  is  to  didrain  the  old  {heriff  to  fell  and 
bring  in  the  money ;  the  other  to  fell  and  deliver  the 
money  to  the  new  flierifF  to  bring  into  court :  Which 
plainly  fhews  his  authority  conrinues  by  virtue  of  the 
firft  writ.  Fide  Rafl.  164.  7hef.  Brev.  90.  34  IL 
6.  36.  . 

3dly,  That  when  the  flieriflF  had  feized,  he  was  com- 
pellable to  return  his  writ,  and  made  himfelf  liable  at  alt 
events  (adls  of  God  excepted)  to  anfwer  the  value  of 
the  goods  according  to  his  return.  3  Cro.  390.  i  Cro. 
459.  and  by  the  feizure  the  property  was  divefted  out  of 
the  defendant,  and  in  abeyance. 

4thly,  They  held,  that  the  defendant  was  difcharged  ; 
becaufe  the  plaintiff  having  made  his  eleftion,  and  the 
defendant's  goods  being  taken,  no  farther  remedy  could 
be  had  againft  the  defendant,  but  againft  the  flieriff  only. 
He  nuy  be  compelled  to  return  his  writ :  If  it  be  a  falfc 
return,  an  action  lies;  if  he  returns  a  feizure  and  fale, 
he  has  the  money ;  if  he  has  feized  and  not  fold,  that 
does  not  difcharge  but  excufe  the  (heriff,  and  therefore 
the  plaintiff  may  have  a  venditicm  exponas  to  the  (heriff, 
if  he  continues  in  office  ;  if  out  of  office,  a  djftringas 
nuper  vicccomitem^  and  then  he  mud  fell. 

5thly,  That  fince,  by  the  17  Car,  2.  c  13.,  an  admini-: 
ftrator  de  bonis  non  may  commence  an  execution  on  a 
judgment  obtained  by  an  executor  or  adrainiftrator,  it  is 
but  reafonable,  and  within  the  equity  of  that  a£^,  that 
an  adminiftrator  de  bonis  non  (hould  be  permitted  to  pct- 
fe£l  an  execution  thus  begun  ;  for  the  right  now  comes  to 
him.     Judgment  affirmed. 


[324] 


cjcpoCitioit  of  aaiotDs?, 


I.     Rex  ver/us  Bear* 

[Hill.  iQ  Wii:.  3.  B.  R.     I  LJ.  Raym.  4^4.  S.  C] 

D'iflf«rcnce be,  INDICTMENT  for  making,  writing,  compofing,  an4 
eff^ftur**  Poftt  coUefting  divers  libels,  in  uno  quorum  ccntinetur  inter 
417, 646.  S.c!  aliajuxta  tenorem  Uf  ad  effeElumJequen^  :  Upon  not  guilty, 

aver- 


CBrpoCtion  of  (MlorB0*  2 

^vtviiGt  was  for  the  king  ;  and  upon  a  motion  in  arreft  3  Sajjt.  ia< 
of  judgment  it  was  held,  that  this  was  a  fufficicnt  fetting  clfci  *b.*r 
forth  the  words  of  the  libel ;  but,  had  it  been  only  con^  218.  Holt 
tlnetur  ad  effeBum  fequent\  thnt  would  not  have  done ; 
for  that  would  not  import  a  famenefs  in  words,  but  in 
fenfe  and  conftruftion  only. 

But  juxta  ienorem  imports  the  fame  words,  for  tenor  is 
a  tranfcript  or  true  copy,  which  it  cannot  be  if  it  differs 
from  the  libel.  Co.  Eni.  116.  Reg.  169.  a.  Sa/tajb's 
Cafe,  Hi//.  33  &f  34  Car.  2.  B.  R.     Rot.  115. 


2.     Wyat  ver/us  Aland. 

[Trin.  2  Ann.  B.  R.     2  Ld.  Raym.  977.    S.  C.  but  not  S.  P.] 

A  N  aftion  q:fi  tarn  was  brought  by  an  informer  againfl  Where  wor 
-^^   one  J/and  for  taking    more  than    ftatute-intereil ;  JJ^^^nl"*/, 
and  he  declared,  that  the    defendant  A/and  had  lent  to  tions,  that 
to  one  Nicbo/fon  200  /.  for  fo  long,  and  that  at  the  day  of  ^  ^»*""  ^' 
payment  it  was  corruptly  agreed  between  them  the  faid  ^\^^^q^ 
A/and  and   Nicho/fottj  that  the  faid  Nicljo/fon  fliould  give  agreement, 
the  faid  A/and  40/.  pro  deferendo  {5*  dando  ulteriorem  diem  "''J  '^*5  ^* 
fo/utionis^  viz,  tie/ jour  pradiffo  A/and;  M'hcreas  A/and  was  /j^^j,  Z-^ 
not  the  peifon  to  pay,  for  it  was  he  that  lent  the  money;  s.  c.    H« 
and  it  was  objefted,  that  this  was  nonfcnfical  and  impof-  *c9 
fible,  and  that  the  ftatute  oijeofai/s  would  not  aid  a  penal 
information :  The  counfel  of  the  other  fide  urged,  that 
the  nonfenfe  (hould  be  reje£lcd,  and  then  the  declaration 
would  be  fufficicnt;  and  cited  i  Mod.  42.     2  Sound.  96. 
2  Cro.  349.     Ha//  and  Bottitbon.     Ho/t^  C.  J.  Where  a 
matter  fet  forth  is  grammatically  right,  but  abfurd  in  the 
fenfe  and  unintelligible,  we  cannot  rejeft  fome  words  to 
make  fenfe  of  the  refl,  but  mud  take  them  as  thev  arc  ; 
for  there  is  nothing  fo  abfurd  or  nonfenfical,  but  what  by        « 
rejcfting  and  omitting  may  be  made  fenfe  5  but  where  a        I  3  ^ 
matter  is  nonfenfe  by  being  contradiftory  and  repugnant  where  nor 
to  fomewhat  precedent,  there  the  precedent  matter  which  ^^  ^  "'J 
is  fenfe  (hall  not  be  defeated  by  the  repugnancy  which 
follows,  but  that  which  is  contradiftory  (hall  be  rejefted ; 
as  in  ejeftment  where  the  declaration  is  of  a  demifc  the 
fecond  of  January^  and  that  the  defendant  pojfea^  fci/.  the 
firft  of  January  ejeflcd  him  :  Here  the /ci/icet  m?y  be  re- 
jefted,  as  being  exprefsly  contrary  to  the  poflea  and  the 
precedent  matter.     2dly,  He  feemcd  to  hold,  that  an  in-  vide  3  Lr 
formation  upon  a  penal  ftatute  by  a  common  informer  was  \^yf'^  ^\ 
not  within  the  ftatutes  oijeofai/s^  othcrwife  of  an  informa- 
tion by  a  party  grieved.  3dly,  He  held,  that  the  word  dando 
was  applicable  to  NicboJfon^  2X\^  fo/utionis  to  At/and;  fo  that 
it  bore  this  meaning,  viz. for  giving  a fortber  day  toiiichoKon 
•f  payment  to  Aland,  fincc  he  was  to  receive,  and  the  money 

was 
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Vide  Rep.  B.R.  was  to  be  paid  to  him;  and  where  a  matter  b  eapable 

J'^f-jJ?*^**'  of  different  meanings,  that  fliall  be  taken  which  will  fup- 

Pinder;  c.  38.    port  the  declaration   or  agreement,  and  not  the  other, 

3ded.roi.  5.  pa.  vhich  would  defeat  it.    Powell^  J.  differed  as  to  the  firft 

fi'iri '  ^'*      vova^f  and  was  of  opinion,  that  words  unncceilary  might 

m  con{lru£tion  be  omitted  or  rejedled,  though  they  are 

not  repugnant   or  contradiAory,   but  in  caterii  ommhus 

agreed  with  the  chief  juftice.     Adjmrnaiur. 


€jct(ngutOmtent. 


Gage  or  Gray  verfos  Adon* 

[Hill.    11  Will.  3.    B.  R.    Intr.  Hijl.    q  Will;  3.     Rot  395^ 
or  243.     Comyns  67.  S.  C*     1  Ld.  lUym.  515.  S.  C] 

nt^  *tfie7mar-  F)  EBT  againft  the  adminiftratrix  of  her  hu(band  for  60/. 
fla^^bewwen   '  for  rent  incurred  in  the  life  of  the  in tcftate,  on  a  demifc 

obligor  aod  by  deed  to  the  inteftate  \  the  defendant  pleaded.  That  the 
fa^oSTfS^d^Jd  inteftate  dum  ipfa  prafaf  defendens  Jda  futt  concept fe  temri 
by  the  intetmar.  by  bond  to  hcr  in  2000/.  with  this  condition  indorfed^ 
liage.  Carth.  v/jp.  That  in  cafe  the  obligor  and  (he  intermarried,  and 
B  R.288!*s.*c!  ^^  ^*^^  furvived,  and  the  obligor  left  her  1000/.,  then  ta 
Holt  309!  '  *  be  void  \  and  farther  pleads.  That  they  intermarried  \ 
J  ft  vol.  Liilie's  (lie  furvived;  that  he  did  not  leave  hcr  loooA,  that  (he 
\Ti^^tV^.  took  letters  of  adminiftration ;  that  250/.  came  to  hei 
4%o.%%u  hands,  which  *fhe  retains  in  part   of  fatisfaflion ;  and 

%  Wms.  243-,     that  {he  hath  not  affets  ultra.    The  plaintiff  demurred* 

BdUbourn  v.  £wart  and  others,  5  T.  Reports,  581  to  587. 

^  r  ^261  ift.  An  adminidrator  may  retain  a  bond-debt  due  ta 
Admimtbator  himfcif,  notwithllanding  that  rent  is  due  firona  the  intef- 
nay  retain  a  tatc  \  lox  whcthcr  the  dcmifc  be  by  parol  or  by  deed,  the 
«nt**  bu't'^^wt  rents  are  of  equal  nature,  and  neither  is  fupcrior  to  a  debt 
plead  a  bood  to  by  fpccialty.  On  the  other  hand  a  debt  by  fpecialt^ia 
Mother.  3  Le?.  equal  but  not  fupcrior  to  them,  therefore  an  executor  iB&y 
3^Bur.  m8o.  pkad  payment  of  one  againft  another,  or  a  recovery  o£ 
a  Vent.  184!  One  againft  another ;  but  in  debt  for  rent  he  cannot  plead 
1  Ver.  490.  there  is  a  bond*debt  due,  nor  vice  verfii^  which  is  all  that 
Com.  145-        pm  j^  collcacd  from  2  Vent.  184.  the  cafe  pbiefted. 

And 
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And  Hok,  C.  J.  held,  That  the  boncUdcbt .  was  ex-  3  t.  Rep.  394. 
tiaguilhed  by  the  intermarriage,  becaiife  it  was  a  prefent 
debt,  and  the  condition  made  no  alteration ;  for  the  con-  z  Vent.  4S1. 
dition  is  not  precedent,  nor  does  the  debt  arife  on  the 
event  of  that :  If  it  were,  then  in  debt  upon  a  bond,  the 
plaintiff  muft  always  ihew  the  condition  broken ;  \tdierea8 
if  the  defendant  craves  oyer  and  demurs,  the  plaintiff  muft 
have  judgment ;  for  the  condition  is  fubfequent,  and  the 
obligor  may,  if  he  will,  pay  the  money  due  on  the  bond 
without  regard  to  the  condition. 

If  this  be  a  prefent  duty,  then  he  held  the  intermar-  $1011.409,4x0. 
Tiage  extinguilhed  it  ex  confequenti^  for  the  hufliand  and 
wiie  are  one  peribn ;  the  hufband  was  the  perfon  en- 
titled to  receive  the  money,  and  that  in  his  own  right  \ 
therefore  he  couid  not  at  the  fame  time  be  the  perfon 
bound  to  pay ;  and  no  intention  of  the  parties  can  alter 
the  law. 

The  Chief  Juftice  admitted.  That  if  a  feme  executrix  ^/^*,;"^^ 
of  an  obligee  marries  the  obligor,  that  will  work  no  ex-  Jic4rtIS«rno 
tinguifhment,  becaufe  the  hufband  is  to  receive  it  in  outer  «xtiot«>>fiuneat 
droit :  it  would  be  a  devajlavit  by  conftru£bion  <rf  law,  ^"^  3®** 
which  being  a  wrong,  cannot  be  ;  fo  if  a  man  hath  a  tetm 
in  right  of  his  wife,  or  as  executor,  and  purchafes  the  re- 
verfion,  this  is  no  extinguifhment  5  becaufe  he  hath  the 
term  in  one  right,  and  the  reverfion  in  another.     In  that 
cafe  the  difference  of  the  rights  hinders  an  extinguifhment, 
becaufe  a  third  perfon  is  concerned  and  may  be  prejudiced, 
which  cannot  be  by  aft  in  law. 

Alfo  he  admitted,  if  one  promifes  a  feme  fole,  in  con-  Noy  i6. 
fideration  that  fhe  will  marry  him,  he  will  leave  her  fo 
much  in  cafe  flie  furvive,  or  covenants  in  the  fame  man- 
ner, that  is  good ;  becaufe  though  the  covenantor  and 
covenantee  be  prefent,  yet  they  raife  no  prefent  duty,  but 
only  a  future  debt  upon  contingency,  which  cannot  hap- 
pen during  the  coverture ;  and  this  is  precedent  to  the  duty, 
and  muft  be  fpecially  declared  upon,  *  T  ^271 

Alfo  he  faid.  That  where  the  wife  hath  any  right  or  Hufband  may 
duty,  which  by  poffibility  may  happen  to  accrue  during  the  rcicafeduty 
coverture,  the  hufband  may  by  rcleafc  difcharge  it  \  but  l^fj'jj.^^^c'^c' 
where  tlie  wife  *  hath  a  right  or  duty,  which  by  no  pof-  to  the  wife  Uur- 
fibility  can  accrue  to  her  during  coverture,  the  huft>and  •««  ^^^  *^''^*'' 
cannot  releafe  it.  ^^'"^'^^^ 

But  Gould  and  Turton,  Jufticcs,  were  againft  the  Chief 
Juftice,  becaufe  it  would  fubvert  the  marriage  agreement ; 
V  and  they  held  the  debt  was  only  fufpended,  the  rather  be- 
caufe it  was  not  payable  during  the  coverture,  but  was  a 
debt  on  contingency  ;  fo  that  if  the  feme  dum/ola  had  re^ 
leafed  all  demands,  the  debt  had  not  been  extinguished. 
2  Cro.  170.  .1  Sid.  58.  5  Co.  70.  h.  Moor  855.  /.///.  P)*'^.?  Moor. 
R.  32.     Hetl.  12.     Noy  26.     Hutt.   17.     Hcb.   216.  X^^J:""^^]^^' 

X  Cro. 


32? 

Lit.  R.    87. 
I  Vest.  344. 


jrairier,  Ci^atiietK,  and  ColTtf. 

2  C#v.  571.  a6  H.  8.  7.  *.  I  Cro.  373.  8  &.  ijtf. 
1  Inft.  264.  *.  343.  h.  It  H.  7.  4.  i.  Djer  140. 
//«//•  171.     I  Roirs  935.    7>/v»  156.    Pj/ot.  5^.    2  Gro. 

222  (tf).        • 


{a)  The  defendant  filed  a  bill  in 
equity  againft  the  heir  at  law,  and  the 
waongSLgec  of  freehold  and  copyhold 
eibtes,  mortgaged  by  the  inteftate, 
to  redeem  and  be  let  in  to  have  fatif- 
fadion  of  the  bond.  The  Lord 
Keeper  faid,  if  the  bond  were  exe- 
cuted»  (which  being  doubtful  was 
ordered  to  be  tried,)  the  Court  would 
fcpport  it  as  a  bond;  and  that  the 
mehold  and  copyhold  being  mort- 
gaged together,  the  plainUtt  (hould 
ledeem  both*  Jdom  v.  JSom,  Free, 
Ck'  137*  2  Verm.  280.  Eq.Jb.  6^. 
Vidi  Carnal  v.  BuckU^  2  P.  U^ms.  242. 
In  MtlSgtarm  ▼•  Ewari,  5  T.  R,  381., 
the  plaintiff  brought  an  adion  againft 
her  hufband*s  ezecutoff,  npon  a  bond 


given  before  isarriage,  with  condidoo 
for  payment  of  5000/.  at  the  expira- 
tion of  twelve  months  after  the  de- 
ceafe  of  the  obligor.  The  intermar- 
riage being  pleaded  in  bar,  the  plaindff 
replied,  that  the  bond  was  given  in 
contemplation  of  the  marriage,  with 
intent  that  if  the  marriage  (hould 
take  effed,  and  the  ptainuff  ihould 
furvive  her  hufband,  flie  ihould  have 
the  full  benefit  and  effed  thereofl 
The  plaintiff  had  judgment  on  de- 
murrer, and  the  Court  held,  that  the 
bond  was  not  extingniihed  by  the  in- 
termarriage, and  approved  of  thede^ 
cifion  in  this  cafe,  according  to  th^ 
opinions  of  G^aU  and  Tartaf. 


Saixs,  iS@ax}xtte,  anB  XoUfif. 


Burdetf  J  Ca/e. 

[Trin.  8  Ann.  B.  R.] 

Q;^  Whether  the  jN   trcfpaft   the   defendant  juftificd    as  clerk  of  the 
i^kefclS*dif.      .  market  within  the  diftria  o(  WhitechapeU  for  a  diftrcfs 
^3/.  ^d.  for    not   ufing    meafures    marked  according 


•arkct  can  dif« 
train  ex  officio. 


of 


fcrarmg  unlaw,  to  thc  ftandard  of  the  Exchequer.    Upon  demurrer,  Sir 
%M^oSui^jL.  ^^^  Kipgpro  def.  urged,  this  was  an  authority  given  by 
14  E.  3.  c.  1 2.  JtR.  2.     And  ffoA,  C.  J.  held. 

That  thc  clerk  of  the  market  could  not  have  power  to 
eftreat  fines  and  amerciaments,  otherwife  than  as  a  fran- 
chife ;  and  it  is  more  reafonable  thc  clerk  (hould  bring  thc 
ftandard  with  him,  than  that  the  people  (hould  follow 
himj  or  attend  at  a  place  out  of  the  market^ 
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iTalfe  Hatin. 


!•    Bennet  verfus   Prefton. 

[Mich.  4W.  &  M.  B.  R.] 

IN  an  appeal  of  murder,  the  declaration  was,  that  at  4 Mod.  159. 
Clapham  in  Com.  Surr.  veneruftt  pradim  Johannes  if  aba^^„*«  m*^" 
quidem  Daniel  Stokely  modo  defunSf.     And  upon  demurrer  peal  quidem  for 
the  Court  held,  That  tHis,  v/z.  quidem^  being  admitted  to  q«Wam.    vide 
be  falfc  Latin^  would  not  abate  the  bill  or  declaration,  for  ^co.'-o^/b. 
It  did  not  at  common  law  ;  and  relied  upon  Lon^^  cafe.  xiCo.  32.  a. 
c  Co.  \%u     10  Co.  133,     I  Leon.  73.  ^/o*  E^-  'o** 

1.     Redwood  verfus  Coward. 

[HiU.  8  WiU.  3.  B.  R.  Intr.  Trin.8  Will.  3.  Rot.  645.  i  Ld. 
Raym.  147.  S.C. 

AVcrdift  was  entered  ajjident  damna  for  ajftdunt^  and  Affidcnt  damna 
on  a  writ  of  error  this  was  affigncd  for  error,  and  J^^l/,^  64*'.'"^' 
infifted  was  future.     S«/  non  allocatur ;  for  it  may  be  the  2  Saund.  97. 
prefent  tcnfe  of  the  word  ajfidco ;  however,  in  verdifts  '  Mod.  292. 
■the  fame  exa£%nefs  of  cxpreflion  is  not  required  as  in  cro.  eV  Ac?.' 
pleading,  for  they  are  the  words  of  a  lay  jury,  and  though  9  Rep.  51.  b. 
it  may  not  be  proper  latin^  yet  it  is  fo  common,  that  it  is  '  s***  *7« 
now  made  good  by  prefcription.     Vide  Plo.  347.     3  Cro.  s.'cxafci^ll.  R. 
547.     4  Co.  7.'     And  the  Court  faid,  it  was  not  like  con^  109.  Vio\^,^^%. 
cejfum  inftead  of  confideratum  ejl  \nz  judgment,  for  that 
thofe  words  were  of  di&rent  import,  and  the  law  re- 
quires that  judicial  z(ks  fliould  appear  to  be  done  upon 
conCderation. 


3.     Dillon  verfus  Harper. 

(Trio.  2  Ann.  B.  R,    2  Ld.  Raym.  898.  S.  C] 

iN  an  aftion  againft  an  attorney,  he  pleaded,  That  he  TwonegatWeain 
•*'  was  an  attorney  of  the  Court  of  Common  Pleas,  etquod  p'cadjng  canoot 
ffUllus  bujufmodi  attomatus  nan  debet  irffplacitari,  (sTc,  '  Et  ^J J^^eVt 
per  Cur.  Two  negatives  may  be  conftrucd  as  a  negative  s.  c.   a  SauL ' 

in 


S2St  jraflet  of  jBecottr; 

545.    Bat  tip^n  in  grants,  but  not  in  pleas,  for  they  are  to  be  in  LsfuTp 
R^^^s^c.  ^"^  muft  be  conftrued  as  Latin  ought  to  be,  and  in  tbat 

refped  this  pka  is  rather  a  difclaimer  than  a  claim  of  pci* 

vilege.     Sfd  vide  PolUx.  652. 


[  329 1  jFailet  of  iaecord^ 


KnightV  Cafe. 

[HUl.  2  Amft.  B.  R.     2  Ld.  &iym.  1014.  S.  C] 

i^  rater        /^  ASE  againft  Befaliel  Kmght  by  a  wrong  name :  He 

faSL^fc^  defendant  pleaded   in  abatement;    upon    this  the 

rinoanci,  ift» "  plaintifF,   without    proceeding  farther,    brought  a  new 

nol  ckl  record     afUou  againft  him  by  his  right  name,  to  which  he  pleaded 

SwJit'rth^*  Viother  adion  pending.     Et per  Holt^ Chief  Juftice :  The 

wifeof  reverfai'  plaintiff  fliouM  firft  have  difcontinued  the  firft  a£lion ;  it 

bj  error.  Hole    will  be  too  late  to  do  it  now,  for  the  difcontinuance  will 

3  sil^'^^S        relate  only  to  the  time  of  its  being  entered  on  record  ; 

^  '       fo  that  upon  nul  tie!  record  it  will  tc  againfl  him  ;  for  it 

was  pending  at  the  time  of  the  plea  pleaded :  And  thb 

difiers  from  a  reverfal  of  an  outlawry  or  judgment  by 

writ  of  error :  for  if  nul  titl  ncwrd  be  pleaded,  and  after 

that,  but  before  the  day  given  to  brixig  in  the  record,  the 

judgment  is  reverfed  on  a  writ  of  error,  that  rererCil 

avoids  the  record  ah  initio^  and  it  is  a  diJecU  dt  rccordit. 


[330]  Jee0. 


X.     Stockhold  verfus  Gk)llington« 
[Mich.  5W,&M.  B.R.] 

1  Show.  341.     ^TpHE  plaintiff  brought  an  aAion  upon  a  tfumttm  wurmt 
•i^h  J^*fc?"*  againft  the  defendant,  for  that  he  at  hit  leqneft  hiA 

fftvinstiatofli.  ferred  him  as  a  commii&oner  in  a  ctruia  coranufioa  out 

of 
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f)T  tlic  excliCquer,  ^ire^ied  to  him  and  others,  for  examin-  miffioncr  on  a 
ation  of  witneffcs  :  after  verdia  on  mn  ajfumpjlt^  Tremaine  ^J^^*^!?^^** 
moTed  in  arreft  of  judgment,  that  the  plaintifF  a£):ed  by  nefTet.    Jstik. 
command  of  Court,  and  could  not  therefore  take  a  pro-  557>  S97* 
mife  of  reward  for  the  fervice,  no  more  than  a  flieriff  or  q^\  ^^3 
bailiffl     Sed  non  allocatur ;  for  he  is  appointed  at  the  no-  Holt  7.  CaW^ 
xnination  of  the  party,  who  ought  to  pay  him  if  he  em-  ^'  ^-  9-    Vide 
Ployshim.  ^i'^'^ 

2.     Goflin  vcr/tis  Ellifon^ 
[HiU.  5W.&M.  B.R.]* 

PROHIBITION  was  prayed  and  granted  to  (lay  a  fuit  Proh  b-tbn 
in  the  Archdeacon  of  LitchfieliTs  court  againft  church-  f^f^^j *^"* 
wardens,  for  a  fee  for  fwearing  them  and  taking  their  fwcanngchurch- 
prefcntments ;  and  Sir  James  Montague  came  afterwards  wardens,  i  Mod, 
to  difcharge  the  rule»  but  was  over-ruled :  Mr,  Acherlcy  {^^Jj  ^^"-  S^'> 
on  the  other  fide  infifted,  that  no  fees  could  be  due  but  [607.]  Bunk. 
by  cuftom  or  for  work  done,  in  which  cafe  a  quantum  170.    aStr. 

Dig.  Prohibition,  F.  5.  voL  6.  3  ed.  1 14. 


3,    Hefcott'x  Cafe. 
[Mich.  6W.&M.  B.  R.J 

aN  under-lheriff  refufcd  to  execute  a  capias  ad  fat'tf*  Under-iheriff 
•^  faciendum  till  he  had  his  fees.     And,  upon  motion  <^*"n®^  refute  to 
againft  him,  the  Court  faid.  That  the  plaintiff  may  bring  ^i^'J/,'^ 
an  a£tion  againft  him  for  not  doing  his  duty,  or  might  feet.  vid.  1 UQ. 
pay  him  his  fees,  and  then  indiA  him  for  extortion.    Noy  5»o»  i|*«^>  p».  5- 
75  M//.  5.  '^.T.R..5S. 


4.     Brock  well  verfus  Lock.  [  33^  1 

[Pafcb.  7W.3.  B.R.] 


T^EBT  vas  brought  by  the  bailiff  of  the  liberty-court  of  5  Mod.  97,  47. 
*-'  the  bifhop  of  Rochejler^  on  the  28  Eliz.  c.  4.  for  (SA  s.c.  eKccuciom 
10/.  fees,  for  an  execution  fued  out  of  that  court  on  a  ^"l^fi^f'^!!.. 

•     •  ,  -  ,.^  -  ,,.-,  ,.•     courts  not  with.** 

judgment  there,  and  a  verdicc  was  for  plamtiff^  and  m  theftAcute29EL. 
arreft  of  judgment  it  was  objcfted,  ift.  That  debt  would  c.4.    a  Mod. 
not    lie    upon    this  ftatutc    for   fees;  fed  non  allocatur.  ptimfj^I^'/^'* 
adly.  That  the  ad  was  mifrccitcd  to  be  of  28  Elix,^  Cont.  Hucr.  5 j, 
whereas  it  was  made  the  29th  \  fed  non  allocatur  s  for  the 
printed  book  is  falfe^  and  i>/  the  parliament-roll  it  ap- 

peaii 
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jrre^. 


pears  to  be  the    iStli.     But  then  it  was  confiJere^y 
whether  the  ftatute  extended  to  executions  out  of  corpo- 
tLiIL  598.         ration-courts,  ^c.  ?  And  it  was  held  by  the  Court,  that 
J«ch^i6?iS      ^^^  ftatute  extends  to  all  judgments  in  Weftminfter^  and 
rCro.  2S6.        that,  whether  the  (heriff  executes  them  in  a  county  or  a 
Noy*7f  75-       franchifc,  he  (hall  have  his  fees  within  thb  ftatute,  iwr. 
Cro.  Car.  187.     ^  ^^  ^^^  pound  foT  the  firft  hundred,  and  6  d.  per  pound 
for  every  other  hundred  :  And  fo  it  is  of  the  bailiff  of  a 
liberty  ixhen  he  executes  any  execution  on  a  judgmtnt 
given  in  the  courts  at  Weftrmnjler^  within  his  Ubcrty  ;  but 
if  the  bailiff  or  other  officer  executes  procefs  on  a  judg- 
ment given  in  a  court  of  a  corporation  or  liberty,  he  is  not 
entitled  to  fees  within  this  ftatute. 


5.  Anonymous. 

[Hill.  7  Will.  3.  B.  R.] 

Antr>  ^1,3.  E.4.  \/|R'  Carthev)  moved.  That  an  under-flieriff*  might  a<- 
^^  tend  for  refuGng  to  execute  a  fieri  fadas  rill  hit 
fhilling-pence  was  paid  :  The  Court  would  not  grant  the 
rtile,  but  faid  it  was  extortion,  for  which  he  might  be 

indi£led. 

6.     Peacock  vtrfus  Harris. 

[Pafch.  8WiU.3.  C.B.] 

Towfaatexecu.    iTwas  Tcfolvcd,  I  ft.  That  the  ftatute  2^  Eliz.  tap.  4; 

lion  the  ftatute    1  ^oes  not  extend  to  real  executions,  but  only  to  execu- 

ttadf  m/u>"    tions  in  perfonal  aftions  ;  therefore  it  docs  not  extend  t6 

what  not.  Poft,  an  habere  factas  feifinam  or  poffejjionan.     sdly.  That  upon  a 

pi.  11.  2  Sid.      capias  ad  fathfac.  the   fheritf  ftiall  have  his  fees  for  tht 

\\\\  'ZTzo^.  whole  debt,     ^dly,  Powell  junior,  J.  faid.  That  it  was 

1  LiJi.  597.        the  opinion  of  Holt^  C.  J.    that  the  ftieriff  fliould   have 

5  ^'<*^•  97-        fees  for  executing  an  elegit^  but  he  faid  he  doubted  of  that ; 

Vide  ftaf.^i.       bccaufe  it  would  be  unreafonable  when  the  whole  debt  is 

C.  15.  s  0.15.  500  /.,  and  perhaps  the  land  extended  but  20/.  per  armunti 

that  the  (heriff  (hould  have  fees  for  500/.    ftteby^  C.J. 

faid.  That  he  fliould  have  fees  according  to  the  fum  Ic- 

r  232  1        vied,  and  not  according  to  the  debt  recovered,  as  upon  a 

fieri  facias.     To  which  Povjell  anfwercd.  That  that  could 

not  be,  becaufe  the  party  might  detain  the  land  tiU  he 

was  fatisfied  the  entire  debt,  and  the  plainriff  is,  by  har« 

ing  made  his  cleftion,  barred  of  all  other  executions. 

4thly,  That  tlie  ftatute  does  not  extend  to  executions  upon 

ftatutcs-merchant,  recognizances,  tsff.   for  the  aft  is  to 

be  undcrftood  of  cafes  where  tlie  judgment  redditur  in 

invitumy  and  not  by  the  voluntary  confeOion  of  the  partyt 


JreejSf*  ^y, 


7.     Earle  ver^s  Plummer. 
[Pafch.  9  Will.  3.  B.  R.] 

I  F  an  erroneous  writ  be  dcUvercd  to  the  ftcrifF,  and  he  Fosdueonft- 
-*  executes  it,  he  fliall  have  his  fees,  though  the  writ  be  JJ'f*"*  **"^ 
erroneous.  CaftsB.R,.z8. 


8*     Springate  verjiis  Springate* 

[Pafch.  9  Wm.  3.  B.  R.]  *     -^"^ 

"^  O  rule  ought  to  be  made  for  referring  an  attorney's  Attoin-j'sbjU 
•*•      bill  delivered  to  his  client,  unlefs  there  be  an  adlion 
pending  thereupon. 

Bat  now  fee  the  flat.  2  Geo.  a.  for  the  better  regulation  of  attomict 
and  folicitors. 


9.     Burdeaux  ver/us  Dr.  Lancafter  &  al'. 

[Hill.  9  W.  3.  B.  R.] 

t>  VRDEAUX^  a  French  proteftant,  had  his  child  bap-  No  fees  due  fot 
-*-*  tized  at  the  French  church  in  the  Savoy^  and  Dr.  «l>riftciiing  or 
Lancqfter,  vicar  of  St.  Martin's,  in  which  parifh  it  is,  to-  S'JL"!^;!^^, 
gether  with  the  clerk,  libelled  againft  him  for  a  fee  of  then  he  muft  do 
2s.  6d.  due  to  him,  and  is.  for  the  clerk.     A  prohibition  ?*o"*^'   ^^^ 
was  moved  for,  and  Levinz  urged  this  was  an  ecclefiafti-  Holi  317!' ^"  ^' 
cal  due  by  the  canon.     HoU,  C.  J.  Nothing  can  be  due  of 
common  right,  and  how  can  a  can6n  take  money  out  of 
laymens'  pockets  ?  Lyndewode  fays.  It  hjimany  to  take  any  Poft,  p].  13. 
thing  for  chriilening  or  burying,  unlefs  it  be  a  fee  due  by  ^**^*  *7S* 
cuflom  \  but  then,  a  cuftom  for  any'perfon  to  take  a  fee  for 
chridening  a  child,  when  he  does  not  chriften  him,  is  not 
good ;  like  the  cafe  in  Hoiart,  where  one  dies  in  one 
parifh  and  is  buried  in  another,  the  pariCh  where  he  died 
(hall  hot  have  a  burying  fee.    If  you  have  a  riglit  to 
chriften,  you  (hould  libel  for  that  right  ^  but  you  ought 
not  to  have  monf  y  for  chriftening  when  you  do  not< 
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10.    Ballard  ver/ks  Gerard. 

[Mich.  13  Will.  3.  B.  k.     I  Ld.  Raym,  703.  'S.  C] 

^2'^uifcan-"*  'THE  rcgifter  in  an  ecclefiaftical  court  libdlcd  Acre  for 

notfuc'cherefor  4^"  ^^'  f^  h^s  fccs,  and  pTocccdcd  to  exconnmriii- 

fee*.    Cafes       cation :  The  defendant  came  and   fuggeftcd,  That  Ai 

Hok^*'^^  office  of  rcgifter  was  a  temporal  office,  and  a  freehold, 

^^  '  and  moved  for  a  prohibition,  which  was  granted  ;  for  the 

Court  has  no  power  to  compel  the  party  to  pay  ftfcs  to  their 

Denul  of  jnft     officers,  but  they  muft  bring  their  quantum  meruit :  or  if 

^"iJiild*  »"^^°'  ^'^  °^'^^  ^^  *  freehold,  they  may  bring  an  affife  ;  for  Ac 

jMod/iVyV      denial  of  juft  fees  is  a  difleifm.     At  anoAer  day  Mr.  Bn^ 

derich  moved  to  fet  aGde  the  rule :  He  admitted  it  wai 

otherwife  for  proftors'  fees,  becaufc  there  is  a  reftiedy  at 

common  law  upon  the  retainer  \  but  fatd  this  was  llpM  fl 

different  reafon,  becaufe  die  party  is  a  mere  officer  .of  Ac 

V5de  pj.  a.  ante.  Court ;  and  Aat  the  Court  might  appoint  a  rctToAitac 

and^auth.  there    f^^  ^^  officers  that  attend  them,  and  that  it  is  tiot  dtor- 

tion  any  more  Aan  box-money  \  but  Ae  rule  ftood.   Vide 

2  Keb.  615.     3  Keb.  441,  516,  and  303* 


II.     GifFordV  Cafi. 

[Mich.  1  Ann.  B.  R.] 

Soitforfewift    f^lTFORD  was  libelled  againll   in  Aa  iicdeBaftidt! 

caum '^^*'*^  c^"^^  f^"^.  *^^'»  ^"^  "P^"  motion  a  prohibitioi  ^s 

hibiced.  c  Mod.  granted,  for  ho  court  has  a  power  to  eftablifli  {iki\  Ac 
138.  I  Mod.  judge  of  a  court  may  tblnk  them  reafonable,  but  Aat  U 
fupri  pi  1*10.    "°^  binding:  but  if  on  a  qiiantum  meruit ^  a  jury  Aiflk 

Aem  reafonable^  Aen  Aey  become  eftabliflied  lock    l^iii 

^rcJr.  351. 

11.    Tyfon  verfus  Pafke. 

[Mich.  4  Ann.  S.  R.    2  Ld.  kaym.  1212.  S.  C] 
for'^l^cz.     ^H£  Aieriff  having  executed  an  eUgit^  brought  'iH 

3i8.s.c.5||te  Aat  Ais  was  not  witUn  Ae  ftatute,  Aat  Ac  execution 
^09.  &  c-^  is  not  complete,  and  Ac  plaintiflF  cannot  enter,  but  muft 
nyfiiri!  R^  bring  his  ejeftmcnt.  Holt^  C.  J.  faid.  There  was  Ac  fame 
Vide 'ante,  pL6«^«^^^^o^  ^^^  ^^^^  ^^^  cxccutiug  2Xi  tltgit  as  an  extent, 
Aots  209.  ;  ^  Vpon  an  tUgii  Ae  Acriff  returns,  that  be  has  taken  jui 
"^wiuiiitioiii  extended  the  laildlTt  and  Udirered  them  to  flie 


,;;  5  plaintiffs 


plaintifF;  and  there  is  a  liberate  in  the  body  of  the  writ  of 
eligity  and  the  plaintifF  on  this  return  may  enter,  f6r  by 
the  return  he  becomes  tenant  by  eUglty  and  may  maintain 
an  eje&ment,  and  aiTign  his  intereit  upon  the  land ;  but 
the  defendant's  continuing  in  poffeflion  after  the  return 
of  the  writ,  turns  the  plaintiff's  cftatc  to  a  right,  and 
therefore  he  muft  enter  to  aflign.     The  execution  is  com- 
plete and  perfeft  ;  and  his  being  put  to  an  ejcftment  is        f  0^7 a  1 
no  reafon  ;  for  in  cafe  of  an  extent  upon  a  ftatute  where 
the  liberate  is  diftinft,  he  cannot  enter  by  force ;  it  is  true, 
he  may  without  force  ;  and  fo  he  may  here  :  And  Powell  Vide  ftat  3  G. 
faid,  That  extent  generally  is  the  word  of  the  ftatute  of  '5-  s  o.  25: 
Elizabeth^   and   that   an    extent   upon  an   elegit  was    an 
extent  within  the  ftatute,  as  well  as  an  extent  upon  a 
ftatute. 


13.  .  Deaa  and  Chapter  of  ExeterV  Cafe. 

[HiU.  s  Ann.  B.  R.] 

CiERjEANT  Hooper  fliewed   caufe  againft  a  rule  for  No  fe?s  due  for 
•^  a  prohibition  to  the  fpiritual  court,  to  ftay  a  fuit  there  ^",1*1"''''^'  ^^ 
for  a  cuftomary  fee  of  10/.,  due  to  the  dean  and  chapter 
of  Exeter^  for  burying  in  the  cathedral  church :  Sed  non 
allocatur  s  for  no  fee  is  due  for  burial  of  common  right :  Ante,  pi.  9. 
But  where  a  licence  is  neceflary,  the  perfon  giving   it 
may  ftand  upon  his  own  price ;  and  if  there  be  fuch  a 
cuftomj  it  is  triable  at  common  law.     Vid£  3  Kcble  527, 
523.    If  the  cuftom  be  not  denied,  the  fpiritual  court  Cart«33» 
{hall  proceed ;  for  there  is  no  other  remedy :  But  if  the 
cuftom  be  denied,  a  prohibition  (hall  go ;  not  propter  de^ 
feEl.  jurtfdiEtionisy  but  triationis  i  and  that  burials  at  com- 
mon law  ought  to  be  in  the  church-yard,  and  without  i^'z^ 
2  Keb.  778.  conira. 


£e  2 


(  ^s*  ) 


ftUmp. 


DoaucA  Rcgina^irrySv  Walfis. 
[0&i4,i703'    Cm»  OJlr,  C.J.  &iL  jBiicipadkOQd 

3fknr£miktM  INDICTMENT  agaloU  ^.  for  i2ie  nanider  of  Jdm 

hk^.*^        ^"^f^'  ^^  ^^  *«^  ^  ^»  ^"^  and  £-,  «  pedfan 
«c  jtf  fvmiH^  prefect^   a  inning,  asdxiag,  asd   abciuiig  ^.   diereia :  JE. 
ia  cbe  Mwrtrr,     Dciflg  zmigptd  Qpcm  this  imH^bncnty  pleaded  oa^gmikji 
t^vkdU  S. C  ^"^  ^von  eridence  it  appeared,  that  tfac  prriMi  ftui  was 
a  conftaUe,  and  in  the  nrrcntion  of  his  office  with  difci9 
other  conftablet  in  Mmj^Fmr.    That  £.  the  priioiicr  firft 
drew  his  fword,  and  with  diren  others,  to  the  nrnnber 
of  fortj  perfons,  fell  upon  the  conftables  ;  tfaatdiisainj 
contxnoed  an  hoar  after,  till  in  the  end  one  of  the  conftable% 
vtz.  the  (aid  Jthn  C^fer,  was  flain  ;  but  bj  whofe  hand 
it  did  not  appear.     It  alfi>  appeared  that  jf.  had  been  tried 
on  this  indidlment  and  acquitted.     Etfer  Hett^  C.  J.  xft, 
ThoQgh  the  indiQmcnt  be  againft  the  prifboer  for  aiding, 
ai&fting,  and  abetting  A.  who  was  acquitted  ;  jet  the  in- 
didbnent  and  trial  of  this  prifoner  is  wdl  cnoogh,  for  who 
Vl^fftflvlu     aQoally  did  the  mnrder  b  not  material;  trc  matter  is^ 
r.  Cch.  31.     that  a  mordtr  was  committed,  and  the  other  is  bat  a 
mutoC^'m  circumftancc,  and  all  are  principals  in  this  caCe;  there- 
fore, if  a  murder  be  proved,  it  is  well  enough  ' 

idljf  If  a  man  begins  a  riot,  as  in  this  cafe^  and  the 
fame  riot  cqntinue,  and  an  officer  is  IdUed,  he  Aat  began 
the  riot,  as  the  prifoner  here  did,  is  a  princ^nl  murderer^ 
though  be  did  not  do  the  h€t. 
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fmtts,  ^mlotuns. 


Star  ver/us  Rookefby. 

[Mich.  9  Ann.  B.  R.] 


pRROR  was  brought  on  a  judgment  by  dcfimlt  in  Cafe  for  fuffer. 
*--*  C.  B.  in  an  aftion  on  the  cafe,  wherein  the  plaintiff  j^*„  thrpiti'n- 
declared,  that  he  was  poffeiTed  of  a  clofe  adjoining  to  the  tiffs  and  de. 
defendant's,  and  that  the  tenants  and  occupiers  of  that  ["^*°*''  ^®^ 
clofe  had  time-  out  of  mind  made  and  repaired  the  fence  p,ir,^rquod 
between  the  plaintiff's  and  defendant's  clofe,  and  that  for  deftndant*$  cat- 
Vrant  of  repair  the  defendant's  cattle  came  into  the  plain-  tJe  entered  pWn- 
titt  8  dole,  cSTr.    /i/  per  Lur. :  lies.    ,  vent.  265. 

I  ft,  Either  trefpafs  or  cafe  lies  j  trefpafs,  bccaufe  it  was  Where  1  charge 
the  plaintiff's  ground  and  not  the  defendant's  5  and  cafe,  »«*^°^  common 
bccaufe  the  firft  wrong  was  a  nonfeafance  and  negled  to  owners'Jf'^hc^ 
repair,  and  that  omiffion  is  the  gift  of  the  aflion ;  and  foil,  pUintiflf 
the  trefpafs  is  only  confequential  damage.  muftmakerirfej 

2dly,  This  is  a  charge  upon  the  defendant  againft  com-  i*i^tt/fuffident. 
mon  right ;  for  the  law  bounds  every  man's  property,  and  Rep.  a.  (^^168. 
is  his  fence,  and  this  is  obliging  another  to  make  a  fence  ?-.f^*  J^*  5« 

r      t  •  ^     ^  Vide  Potts  V. 

lOr  mm.  Caime  &  Forefigbt,  ante  10.  and  note  thereto. 

3dly,  That  where  a  charge  is  impofed  on  another,  and        f  '?'?6  1 
that  againft  common  right,  and  the  charge  is  laid  on  him 
as  owner  of  the  foil,  or  tertenant,  the  plaintiff  in  his  de- 
claration muft  make  himfelf  a  good  title ;  but  where  he  Poft  360. 
declares  againft  the  defendant  as  a  wrong-doer  only,  and  5  Mod.  313. 
not  as  tertenant,  it  is  fufficient  that  the  plaintiff  declares  coaj.'  DJflV 

on  his  poffcfiion.  Pleades.  C.  39.  5th  vol.  3d  edit.  pa.  347.  Str.  l^ 

4thly,  That  the  plaintiff  has  made  himfelf  ^  fufEcient 
title  in  this  declaration,  by  fhewing  the  defendant  bound 
to  this  charge  by  prefcription  5  which  prefcription  is  fuf- 
ficiently  alleged  5  for  by  ten^ntes  is  me<int  the  owners  of 
the  fee-fimple,  and  by  occupaioresy  thofe  that  come  in  under 
them.     That  Unentes  is  fo  taken,  appears  by  the  writ  d^  P«^^cnptinn  \a 
curia  claudenda;  which  is  a  writ  of  right,  and  lies  only  paroreris  wclL 
for  a  tenant  in  fee  5  and  as  this  is  a  charge  upon  the  land,  6  Mod.  4.  Far. 
which  runs  with  it,  there  is  good  reafon  why  every  occu-  5S'  ^^^"^^ 
pier  ihould  be  bound.     And  it  is  fufEcient  for  the  plaintiff  6i».  ai  H.6.  j! 
Jo  charge  the  tenentcs  and  ocatpatores^  bccaufe  it  is  impof-  Raynv  i«^i» 
Ee  3  ftbte 
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a  Cro.  €65.  fible  that  he  who  is  a  ftrangcr  fliouid  be  abk  to  know  and 
3  c^o.  41^^!"  fct  forth  their  particular  dtatcs,  titles,  and  intcrcfts ;  but 
2  Rci.  Rep.  the  prefcription  is  annexed  to  the  tenentes^  i.  f.  tenants  of 
-S5.  -y  rr.  ^^  i^g .  Yj.^  Qn  J  traTerfc  of  the  prefcriptioo  it  would  he 
^c^^zLcr!\b-.  ^'^^^  evidence,  that  the  tenants  for  years  hare  from  time  to 
4T.  R.  51 S,  time  fenced  and  repaired,  for  perhaps  the  cftatc  has  not 
'*9-  fince  time  of  memory  been  in  the  a£lual  occupation  of 

the  very  owner  of  the  fee.    T!ie  judgment  was  afi^med. 


[337]  fint^. 


I.     Price  verftu  Langford. 

[Paf.  2  W.  &  M.  B.  R.    Intr.  Hill.  2  &  3  Jac  2.  Rot.  1055^! 

1  shDw.91.  sc.    YT  Was  feifed  in  fee  as  heir  of  the  part  of  the  mother; 
arr^Ad'r^ir'   ""  *  '^^  and  his  wifc  kvied  a  fine  to  ^.  and  JB.  with 

and  render  is  ■  ^  »    n    ^        -x       r  /•«•!  • 

ufitamount  to  a   warranty ;  A.  and  B.  by  the  fame  fine  did  grant  and  rcn- 
ffofiment  and      der  the  lands  to  the  huftand  and  wifc  in  tail,  remaioder 
TrlalTnrw      ^o.  *«  hcirs  of  thc  hufband  :  The  hufband  and  wifc  died 
cftatr.    Vide      without  ifluc,  and  thc  queftion  was.  Whether  the  heir 
p..Jt  590-  "'"ft-  apatti  paterna  or  a  parte  materna  fhould  take  thcfc  lands  ? 
353-     « t  -:)3*  i^  ^25  argued  on  thc  one  fide,  that  the  feifin  of  the  conu- 
fee  is  fidlitious ;  for  if  the  conufee  were  tenant  for  years, 
thc  term  would  not  be  thereby  cxtinguiflicd  \  and  he  is 
•like  to  the  furrenderec  of  a  copyhold,  nothing  but  a  mere 
inftrument :  Therefore  nothing  is  altered  by  the  fine,  but 
^^'^rI^t'*  ^^^  "'^  ^"^  eftate  remains  as  before.     On  the  other  fide 
;  .Wic, -T^R.  '^  ^'*^^  ^^^^»  ^'^^^  ^^'^  conufee  could  not  render  if  he  had 
I :.,.      '  not  the  eftate  in  him,  and  that  it  is  a  re-infeoffment ;  and 

of  this  opinion  was  thc  Court,  who  held,  that  the  eftate 
was  once  in  the  conufee,  and  the  fine  and  render  is  a  con- 
veyance at  common  law,  and  the  render  makes  the  co- 
iiufor  a  new  purchafer  as  much  as  a  fecfTmcnt  andrc-feofl- 
mciit  ;it  common  law. 


SiM0.  iij 


2.     Winchurch  verfus  Bclwood. 
.  •  [Pafch.  4  W.  &  M.  B.  R.] 

ERROR  being  brought  in  B.  R.  of  a  fine  in  C.  if.,  Show.  345.  ^r- 
the  fine  was  affirmed  5  and  «owa  writ  of  error,  coram  ^^i^alt^^f- 
vchis  rejiden.  was  brought  here;  and  exception  was  taken,  firmanccofaEne 
that  tlie  writ  ought  to  abate,  for  that  no  fuch  writ  lies  in  in  B.  R. 
tills  cafe,  bccaufe  only  a  tranfcript  of  the  fine  is  removed 
into  this  court.     And  it  was  likened  to  the  cafes  of  error 
in  the  Exchequer  Chamber,  where  only  a  tranfcript  goes 
up,  and  if  the  writ  abates,  no  writ  of  error  coram  vohis 
lies. 

Sed per  Cur.   The  rcafon  of  that  is  not  becaufc  they  in  Port  401. 
the  Exchequer  Chamber  have  only  a  tranfcript,  but  be- 
caufe  they  have  only  a  particular  authority  to  affirm  or  to 
reverfe.     It  was  •  admitted,  that  a  tranfcript  of  the  record  ^'^  34*-  Po^# 
of  a  fine  is  only  removed,  becaufc  upon  judgment  of  re-  v^^  *  - 

verfal  a  certiorari  goes  for  the  very  foot  of  the  fine,  and  it        L  33^  J 
is  cancelled.     But,  notwithftanding  that,  the  Court  held, 
that  error  coram  vobis  rejtden.  lay  («}. 

(a)    R,  centra  Burleij^b  v.  Harriif^  Rol.  420.  by  which  it  appears  the  writ 
2  Sir,  975.    It  is  there  laid,  that  thi^^^  of  error  abated*  and  there  was  no  af- 
cafe  is  not  warraraed  by  the  record     firmancc. 
which  is  entered  Mil.  3  i^  4  Jac.  2. 


3.    Symonds  verfus  Cud  more. 
[Hin.  5  W.  &  M.  Rot.  743.] 

1  N  eje^ment  a  (pecial  verdifl  was^ound,  upon  which  Carth.  257.SC. 
^   the  cafe  was.  Tenant  in  tail  in  reterfion  .after  a  leafc  J^^^^^^/j'* 
for  years,  remainder  to  tenant  in  tail  in  fee,  made  a  leafe  mondsv  crAit 
to  commence  at  a  day  to  come,  and  died  before  the  day,  Cadmorr.  a  te- 
having  iflue ;  after  the  death  of  tenant  in  tail,  but  before  ^Xdww  a.'*^ 
the  day,  the  iflue  levied  a  fine :  In  this  cafe  the  whole  fee,  maJcet  a* 
Court  Agreed,  that  the  remainder  in  fee  flood  chargeable  kafc  ^d  diet 
with  this  leafe,  and  it  fliould  have  been  ferved  out  of  the  ^^^^^S,  .  • 

.      V-         «      «  •  •!     f    1       •  t  'rt*         mencementi  and 

remamder  m  fee,  had  tenant  in  tail  died  without  iliue.  the  ifTue  leties  % 
idly.  It  was  held  that  the  cftate-tail  was  extin£k  by  the  fine,  the  leafc  is 
fine,  as  much  as  if  tenant  in  tail  were  dead  without  iflue.  SJfce.'**Eftate!' 
xfl,  Bccaufe  two  fees  immediately  expe^ant  one  upon  taiiexdnab^ 
another,  cannot  fubfift  in  the  fame  perfon.  adly,  Beeaufe  ^»«^  ^^^  ^»» 
by  the  32  i/.  8.  c.  36.  the  fine  is  declared  to  be  a  bar  and  J^]!  v^^lV 
a  difcharge  of  the  eflate-tail.  3dly,  Becaufe  the  ftatute  Dier.  107.  3  Or 
of  Wejlm.  %.  having  made  eftates-tail  akiad  oC  particular  «^9«  P*  w^  ^w 
£  e  4  eftatCt 
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S.C.  4  Mod.  f.  cftate,  they  are  (the  proteflion  of  the  (latute  being  gone 

s  Show.  370.  bjr  the  fine)  {a)  like  all  other  particular  eftates,  fubje^  to 

3*s"i'k?ViV'^'  '"^^S^'  ^^  cxtinguilhmcnt  when  united  with  the  abfolotc 

ofet  B.  R.  3«,  fee. 

liolc  666.  I  Ler.  168. 

2.  Leon.  37* 
3  Ac>.$f.i». 
a  Cro.  6;Sa. 
I  Cro.  478. 
ifob.  258. 
Dyer  115. 
Plowd.  560. 
I  Rep.  49.  b. 
3  Bulft.  45.  W. 
Jones  33.     Cro. 
Jac.  455.    Cro. 
£lix.  718. 
fiowd.  436. 


Dyer  5r.b.  179. 
46.     f  Roll. 
Rep.  190. 

2  Cro.  454,458. 
Bridgm.  I'i, 

3  Rep  84,  85. 


Tenant  in  tail,  remainder  to  the  king ;  tenant  in  tail 
makes  a  leafc  for  years,  and  is  attainted^  the  king  (hall 
avoid  the  leafe ;  for  the  eftate-tail  is  as  much  gone  by 
merger,  as  if  tenant  in  tail  was  dead  without  iflue* 

If  there  be  tenant  for  life,  rcverfion  to  A,  in  fee,  and 
jt.  makes  a  leafe  for  years,  and  then  tenant  for  life  and 
he  in  reverfion  join  m  a  fine,  the  leafe  fliall  take  cfk£k 
prcfcntly  5  not  but  that  the  eftates  pafled  fcrerally,  .accord- 
ing to  Bredoffs  cafe  ;  but  they  are  now  confolidated  ;  or 
clfe,  if  the  conufee  (hould  die  during  the  life  of  the  co- 
nufor,  there  would  be  an  occupant. 

Ejrey  Gregory^  and  Dolben  denied  i  Inji.  46.  A.  and  held 
the  iflue  in  tail  had  election  to  avoid  or  affirm  the  leafe, 
and  that  by  Wejlm.  2.,  but  that  the  conufee  had  not  \  for 
the  power  and  privilege  is  perfonal,  ttA  cannot  be  trans- 
ferred. 

In  this  Holt^  C.  J.  differed  ;  he  held  the  leafe  a£hially 
void  quoad  the  iflue,  as  if  tenant  in  tail  make  a  leafe  to 
commence  after  his  death ;  and  that  as  by  law  no  a£l  is 
neceflary  to  be  done  to  avoid  the  leafe,  fo  the  fine  does 
not  prevent  its  being  void  (^). 


(fl)  A  fine  fur  grant  et  render  is  the 
only  fine  that  gives  a  new  eflate,  for 
upon  a  fine  Jur  conu/ans,  t^c,  the  old 
ufe  remains.  Jhhot  v.  BurUUt  2  Salk. 
5c;o.  Crui/e  58.  In  Martin  ex  dem, 
Oregon-well  v.  Stracban^  i  Wilf.  2,  66. 
2  3tr.  1 1 79.  4  Bro,  P.  C.  486.;  but 
moll  accurately  (laced  in  a  no:e  to 
5  7*.  ^.  107. ;  a  perfon  fcifcd  in  tail  by 
putchafe,  remainder  in  tail,  remainder 
to  himfelf  in  fee  by  dcfccnt  ^a:  parte 
tnaternd,  fufFcred  a  recovery,  and  de- 
clared the  qfe  to  himfclf  and  his  heirs : 
It  was  adjudged  that  the  heirs  ex  parte 
paterud  were  entitled,  a  pure  fee-fimple 
ariiing  from  the  e(late-uil,  and  no- 
thing from  the  remainder.  In  Roe 
dem.  Crow  v.  Baldwere,  5  T.R,  104., 
a  perfon  being  feized  in  tail  of  lands  by 
purchafe,  under  a  fettl-ment  made  by 
an  ancedor  ex  parte  maternd,  and  of 
others  by  defccnt  ex  parte  matern.^,(\if' 
fcreda  recovery,  wherein  the  ufeswerc 
limited  to  her  right  heirs.  The  part 
which  (he  took  by  purchafe  wa9  ^d* 


judged  to  go  to  the  heir  ex  parte  pa^ 
terni  ;  and  that  which  (he  took  by  dc- 
fcent  from  the  maternal  anceftor»  to 
the  heirs  ex  parte  maternd.  Part  of  the 
property  being  copyhold,  it  was  ar- 
gued that  the  legal  eflate  of  that  vefted 
in  the  recoveror,  and  broke  the  de« 
fccnt;  but  the  Court  over-ruled  the 
didiiidion.  When  a  perfon  was  (eifed 
of  the  legal  cftate  by  defcent  ex  partt 
mafemd,  and  the  truft  by  defcent  ex 
parte  paternd,  the  maternal  heirs  were 
held  entitled.  An  infant  being  en* 
titled  by  fpecial  occupancy  as  heir  ex 
parte  materna,  the  guardian  took  a 
frelh  leafe  to  her  and  her  heirs  for 
three  lives ;  the  infant  dying,  the  heirs 
ex  parte  paternd  were  held  entitled. 
Ma/on  V.  Day^  Prec.  Cb,  319.  f^idi 
Harg,  Co. Lit.  iz.h,  1 4  f'/J*.  Ab.  286. 
(J)  The  operation  of  a  fine  and  a 
recovery  on  queftions  of  this  kind  is 
extremely  different.  If  a  tenant  in 
tail,  with  a  reverfion  in  fee  to  himfelf* 
levy  a  finp,  the  eSip&  af  that  on  th^ 

eftate* 


JFineiBf,  $338. 

eilate- tail  is  creating  abafc  fee;  and  pefpctua!  renewal;   jf,  died  without 

that  becomet  merged  in  the  other  fee,  iUbe*  and  B,  levied  a  fine*  and  the  co- 

and  lets  in  all  the  incumbrances  of  the  venanc  was  adjudged  to  bind  the  fee. 

anceflor;  which  has  frequently  hap-  So  if  tenant  for  Jife»  with  remainder 

pened  in  praflice,  from  a  perfon  being  to  his  fon  in  tail,  and  the  rever/ion 

iiladvifed  to  levy  a   fine  inftead  of  in  fee  in  bimfelf,  becomes  indebted  by 

fufFering  a  recovery.   Per  Ld.  Kenyan,  bond,  or  incumbers  the  eftate  in  any 

mRoedem,  Crowv.  Baldtuere,  9  T,R»  other  manner;  if  after  the  death  of 

109.     Accordingly,  in  Earl  of  Shel  fuch  tenant  for  life  his  fon  levies  a  fine, 

httrney.  Biddulfb,  4  Bro.  P.  C  594.,  it  will  let  in  the  reverfion  in  fee,  and 

Ai  tenant  in  tail,  remainder  to  B,  in  make  it  liable  to  all  his  father's  incom- 

tail,  remainder  to  A,  in  fee,  made  a  brances,  Cruife  itfi,  Kinajlons .Claris 

kafe  for  three  lives,  with  covenant  i<^x  2,  4tk.  204. 


4.     Anonymous.  [  j  jg  1 

[Hill.W.3.  B.R.] 

PE  R  Curiam  :  The  Court  will  not  rcvcrfc  a  fine  with-  On  error  tow- 
out  z/cire  facias  returned  agaiiift  the  tcrtenants  ;for  v«fcafinc,  sd. 
the  conufees  are  but  nominal  perfons  t  And  though  it  was  agiinft  tw^. 
otherwifc:  iu  the  precedent  in  Co.  £nt,  and  Hern's  Plead,  nams. 
375.,  and  the  law  perhaps  does  not  ftridly  require  it,  yet  po^  59^. 
the  courfe  of  the  Court  does« 


5.     Hunt  verfus  Bourne. 

[Hill.  1  Ann.  B.  R.] 

1  N  €j^^ment  in  C.  B.  the  jury  found  a  fpecial  verdifl::  iLut779.5.c. 
•*  That  the  lands  in  queftion  were  holden  of  the  manor  a  Saik.  422. 
pf  IVormeloio.  which   is  de  antiqtio  dominico  corona  domini  n*!^^)"'! 

c_*  /7»  /•  •iii»«i  r    "***'*•   Ants  57^ 

regis  ^  atifecejforum  fuorum^  impleadable  m  the  court  of  144.   Comyni 
the  itiTinox  per  farvtim  breve  de  reElo  clatifo  coram  fenefchallo  93- 
JeElatorihus  t*f  dome/men^  ejujdtm  manerii  Jrve  eorum  locum 
tenen.  &  attornat'  j  and  that  upon  writs  of  right-clofe,  fines  vide  Cruife  on 
have  been  time  out  of  mind  levied  and  leviable  in  the  fame  Fin^  5o« 
court :  That  Thomas  Guillym  was  fcifed  in  tail  of  the  faid 
lands,  and  being  fo  feifcd,  25  Maii^  22  Cnr.  i.  a  fine  was 
levied  in  the  faid  court,  fecundum  confuetud.  pradici.  before 
^.  B.  locum  ienen.  Willielmi  Kyrlefenefchalli  t5*  )?.  attornat. 
y,  S.  t5*  W.  attornat,  J.  N.  adtunc  feBator.  iff  dome/men^ 
ejtifdem  Cur*  5  by  which  fine  the  faid  Thomas  Guiilym  con^ 
fejftt   tenementa  pr^i5i.  to  one  Nurfe  for  life,  rendering 
rent,  f5*f.  Then  the  fine  was  fct  forth  in  hac  verba^  and  it 
appeared  to  be  levied  before  the  attornies  of  the  fuitors, 
in  placito  convintionis  fecundum  confuetudimm  maneru^  come 
ceo  que  il  ad  de  fon  done^  with  W4rranty,     Then  they  foi^nd 
that  the  faid  lands  were  not  accuftomably  Icttenj  and  lliat 

this 
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this  was  not  the  ancient  rent :  That  Nurji  entered^  and 
afterwards,  24  Car.  i.  the  faid  Thomas  GuUlym  and  his> 
wife  levied  a  fine  with  warranty,  to  the  ufe  of  the  hof* 
band  and  his  heirs ;  that  afterwards,  the  fame  year,  the 
faid  Thmas  GuUljm  bargained  and  fold  the  faid  lands  to 
Paine  and  his  heirs,  under  whom  the  defendant  claimed  : 
That  afterwards  he  releafed  to  Patne^  and  that  Pain<  died 
in  1661.  That  Gulilym  died  in  1663.  That  thirty  years 
afterwards,  viz.  1693,  Nur/Sr  died  5  and  Whether  the  fin- 
try  of  Richard  GuiUynty  grandfon  and  heir  in  tail  of  Tha^ 
fuaSf  the  conufor  of  bodb  fines,  be  lawful  upon  the  pur- 
chafer  ?  was  the  queftion ;  which  in  C.  B.  was  determine!^ 
in  the  aiErmative,  and  Richard  had  judgment ;  and  now 
upon  a  writ  of  error  in  B.  R.  that  judgment  was  afRrnied 
per  iotam  Curiam  feriatim^  after  many  arguments  at  bar. 
And  thefe  points  were  refolved, 
L  34^  J  ^*^»  "^\x^t  tenant  in  tail  of  ancient  dcmefnc  lands  may 

levy  a  fine  of  thofe  lands  in  the  court  of  ancient  demefne^ 
although  it  be  no  court  of  record,  becaufe  it  is  but  agree- 
able to  the  power  of  that  court,  in  like  inftances;  for 
Wife  joined  in  a  they  may  proceed  to  try  the  imfe  joined  in  a  writ  of  right- 
inay  be  tried  in    ^lofc,  which  is  of  a  higher  nature  than  a  fine.     Dj.  1 1  r. 
that  Court.        //•  47*     Whcrcas  in  all  other  inferior  courts  on  the  jr^ 
joined,  the  caufc  niuft  be  removed  into  C.  B.  by  recoT' 
dart.  F,  N.  B.  I2.     And  the  18.  -E.  i.  is  but  declarative 
of  the  common  law,  and  was  made  to  re£lify  a  miftake^ 
viz.  that  fines  were  leviable  in  inferior  courts  upon  bills 
or  plaints,  which  now  cannot  be  either  by  grant  or  cuf- 
tom,  by  reafon  of  the  negative  words  ofthat  ftatute ;  but 
this  does  not  extend  to  ancient  dcmefne  coilrts,  for  then 
this  ftatute  would  make  fines  of  thofe  lands  leviable  in  the 
court  of  Common  Pleas ;  whencas  they  are  not,  but  rever-s 
Cble  by  writ  of  difceit  •,  fo  that  they  would  be  under  a 
double  difadvantage,  that  a  fine  would  not  be  leviable  of 
the  land  any  where  if  not  in  this  court  of  ancient  demcfne  j 
whereas  that  which  is  their  privilege  could  never  be  in- 
tended to  be  to  their  difadvantage  (a). 
Sim  may  be  le-       ^dly.  That  a  fine  may  be  levied  on  a  writ  of  right-clofe. 
Vied  in  any  rcaj    or  in  any  real  action,  but  not  on  an  original  in  a  perfonal 
aaion,  and  ihc    ^ftion ;  and  that  the  common  writ  of  covenant,  on  which 

\v;ii  or  covenant        /"•••!•  ri*  t       t\»  r 

on  which  a  fine  a  fine  IS  Icvied,  IS  not  a  perfonal  but  a  real  adtion;  for 
U  levied,  is  fuch.  though  it  is  to  havc  damages  for  breach  of  covenant,  as  in 
Ciuiejo,  perfonal  afliops,  yet  it  is  to  have  an  execution  and  per- 

formance of  the  covenants.  Fide  5  Co.  59.  F.  N.  Br. 
146./.  2  Itift.  514.  I  Atid.  71.  Kel.  90.  b.  4  Infi.  207, 
270^ 

{a)  Fines  maybe  levied  in  the    to  hold  pleas  of  land.  Crt^  52*  3£u/. 
courts  of  cities  and  corporate  towns  by    Form.  Ang.^  Np,  373,  394. 
cuflom>  where  fuch  courts  have  powes 

3dly»  Tha( 
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3dly,  That  a  fine  levied  in  the  court  of  ancient  demefne  F»nc »« ancient 
may  work  a  difcontinuauce,  though  the  court  is  not  a  df^omfnua^Kc 
court  of  record  ^  for  the  difcontinuance  is,  becaufe  the  but  no  bar. 
freehold  is  recovered  in  the  a^on ;  for  every  recoverer  re- 
covereth  a  fee-fimple,  and  a  recovery  of  the  fec-fimplc 
mod  work  a  difcontinuance ;  and  if  this  be  allowed  to  be 
a  fin<|  in  confequence  it  ought  to  have  the  effc£k  of  fines. 
But  fiota  s  Though  fuch  fine  be  a  difcontinuance,  it  is  not 
a  bar  to  the  intail ;  for  it  is  by  the  4th  of  Hm.  7.  that  a  fine 
with  proclamations  (hall  bar  an  eftate-tail  (#?),  and  no  fine 
but  a  fine  with  proclamations  is  within  that  (latute,  nor 
can  bar  an  eftate-tail.     And  the  Court  denied  a  fine  to  be 
a  feoffment  of  record,  and  faid  it  was  improperly  fo  called, 
but  that  the  meaning  was,  that  it  had  the  efl^ds  of  a  feoff-  Why  fine  called 
ment  to  fome  purpofcs,  if  he  that  levied  the  fine  was  *  f~ff'n«nt  ^ 
feifed  of  the  freehold  at  the  time  of  the  fine  levied  (^).         ^^^'  ' 

4thly,  That  a  fine  fur  conufance  de  droit  come  ceo  que  ii  ad  Tme  fur  conu- 
de/on  done  generally  implies  a  fee-fimple ;  but  it  is  only  by  ^^"**»  *^  ^^^ 
implication,  and  therefore  there  is  no  repugnancy  to  limit  Tfee^Cim^e^ \m 
aneftate  for  life  to  the  conufee;  for  the  precedent  dona-  tTiatmaybcqua- 
tion  of  feoffment  which  is  fuppofed  might  be  for  life  only,  *'"^*^  ^l".f^'^" 
or  in  tail,  and  the  general  intendment  of  the  conufance^  ^  "^'  - 
may  be  qualified  by  an  exprefs  limitation.  Vide  4i£,2.  1.34^J 
14.  Co.  Lit.  9.  b. 

5thly,  That  the  fuitors,  who  are  judges,  might  aft  by 
attorney,  becaufe  it  is  a  part  of  their  fervice  raiione  tenu» 
rtty  and  they  are  judges  qvateuus  tenants,  ^iilibet  liber 
homo  quifeBam  debet  libere  poffit  facere  attomatum  fuum  ad 
feffamfuamprofefaciend.  Stat,  Merton  c.  10.  And  this 
is  part  of  his  fuit.     Fide  2  Injl,  225.  F.  N.  B,  25.  1 56. 

There  was  another  point  in  this  cafe,  viz.  Whether  it 
appeared  by  the  vcrdift  that  the  iflue  in  tail  was  bnrred  of 
his  fornjcdon  by  21  jfac.  i.,  and  if  fo,  "Whether  he  had  loil 
his  riglit  of  entry  alfo.     Bat  for  the  rcfolution  of  that,  vide  Poll  4az. 
tliis  cafe,  title  Limitations  (r). 

{a)  The  (latutc  only  mentions  "fines  ing  judgment  in  the  fame  cafe  in  the 

levied  in  the  King's  Court  afore  his  Hoiifj  of  Lords,    3  ^/^.   13^5.1    who 

julHcesofthc  Common  Place. "  fays,  that  a  fine  is  a  feoffment  upon 

(^)  According  to  a  MS.  note  of  this  record  when  the  party  hath  fuch  npi 

cafe,  mentioncJ  i8th  F'in,  413.  Lord  cllaie  as  will  enable  him  to  levy  a  fine. 

Chief  jullice  Ho/t  faid.  That  if  a  te-  that  is,  an  eilate  of  freehold  ;  other- 

nant  for  years  makes  a  feoffment  in  wife  a  fine  has  no  cffedl  whatfocver 

fee,  the  whole  eilate  of  him  in  the  with  refpe^l  to  a  (Iranger,  and  operates 

reverfion  is  devefted,  but  if  he  Icry  a  as  an  cjioppcl  only,  and  bars  none  but 

fine,  nihil  oper-atur.     The   diiiinfiion  the  party  claiming  under  it.  In  2  Ctf/». 

laid  down  in  this  cafe  between  a  fine  348.  it  is  faid,  it  may  be  called  with 

and    feoffment  is  approved  by  Lord  more  accuracy  an  acknowledgment  of 

Maccleifield  m  Carter  w  Barnardijhn.,  a  fcoinncnt  upon  record.  Fide  Inft.j^g, 

I  M^ptj,  519.;  lA.  Ch.J.  Zrr,  Smith'  50.  CuiHi  ^%, 

ex  dem.  Dormer  v.  Packhurjl,   18  Fin.  (0  Thejudgmeat  in  this  cafe  was  af- 

413.;  and  by  Ld .  Ch .  J ,  IVilk? ,  in  gi v -  firmed  in  Dem.  Proc.  i  Brown  /*•  C.  5  3 • 
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6.     Fazacbarly  verfus  Balda* 

[Trb.  3  Ann.  B.  R.] 
Ante,  pi.  1.        nER  Ho/t,  C.  }.  If  a  writ  of  eiror  be  brought  in  B.  JP« 

atninfcript.s.c.  thc  finc  itfcif  IS  ncvcT  rciRoved  hither,  but  only  a  tran 

Mod.  Cafes  177.  fcript  of  it :  But  if  this  Court  adjudge  it  erroneous,  then 

Poft  351.      •    jj  certiorari  goes  to  the  chirographer  to  certify  the  very  finc^ 

and  when  it  comes  up  it  ia  a£luaiiy' cancelled. 

7.  Lloyd  ver/us  Vifcount  Say  and  ScaL 

[Mich.  10  Ann.  B.  R.] 

Fmeisofthc        a  fme  was  thus:  Hac  ejl  finalis  concordia  foBa  in  Can 
^m^lT'"^^  -^  Regis  apud  IVeJm.,  a  die  San^i  Michaelis  in  tresfep^ 
Anti  2,  009.      iimj  anno  decimo  Willielmi  tertii  coram  Thorn,  Trevor^  is^c.^ 
fcf  pofiea  in  craft,  SanHa  Trinitat.  I  j^ntkt  concejf.  £5*  recardat^ 
&H.  B1.6i.      coram  ejufdem  jnfticiar,  s  lb  that  the  concord  of  the  fine 
was  of  one  term,  and  the  recordat,  of  another  term  fol- 
lowing ;  and  therefore  the  queftion  was.  Of  which  term 
this  (hould  be  faid  to  be  a  complete  fine  ?  Per  Cur.  It  is  a 
fine  of  that  term  when  the  concord  was  made,  and  o£ 
which  the  writ  of  covenant  was  returnable,  for  the  concor^ 
diafaEla  in  curia  is  the  complete  fine ;  the  concejftt  recordaU 
is  the  leave  of  tlic  Court  to  enrol  it.     6  Co.  68.   Hob.  330^ 
2  Ven.  47. 

iV.  The  judgment  in  tkis  cafe  was  affirmed  inDom,  Proc.  1  Bra,  P.  C.  383. 


[J4^]  irorgerp. 


I.    D9minus  Rex  verfus  Stockcr. 
[Mich.  7  WiU.  3.  B.  R.] 


f'^' .     AN  indiflment,  for  that  the  dcfcndznt /atricavit /eit 
icau-  "^  fabricari  caujavit  a  bill  of  loading,  was  held  naught 


S.  c.  5M04 

137.    Fabricavil 

Icufabjicaricau-  -  -  .     ,.  r^  '-,  ,  -     -    , 

ii¥it,  ill  lA  in-     upon  dcmuricr ;  for  an  mdiCtm^nt  ought  to  be  certam  and 

^fitiv^- 
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pofitive  (a).      Co.  Ent.  477.    i    Sid.   134.    a   Cro.  345.  lament.  Poft 
a  ifo.  272.  cont.  2R0.  82.  ^^^;p:  i"^'.'/- 

2  Hawk.  ch.  15.  f.  58* 
(a)  7^.  arc.  i^f^.  B,  R.  Temp.  Hard.  370. 

12.    Domina  Regina  v  erf  us  King. 

[Hill.   I  Ann.  B.  R.] 

I^N  D I C  T  M  E  N  T  for  forging  quoddam  fcrtptum  obligO'  For  forging  a 
torium  of  J.  S.     ObjcfUoii,  it  (hould  hc/cnptum^  pur-  t?^**  °^  J'  ^' 

.•<  «  !•       •*  r    *v     o  o    j''  fi       r  Far.  ICO,  151. 

porting  a  writing  obligatory  of  y.  o. :  or^  ww  allocatur  ;  s.  c.  i  Hawk. 

for  the  fifth  of  Eliz.  c.  14.  mentions  falfe  deeds,  as  well  183,  &c. 

as  falfc  writings.  1'^::^.]%. 

3  Leon.  170.     3  Salk.  17I9  172.    Holt  316.     x  Vent  24. 

3.     Domina  Regina  verfus  Smith. 

[Paf.  2  Ann.  B.  R.] 

INDICTMENT  for  forging  a  deed  of  affignmcnt  of  a  indiamcnt  for 
^  Icafe,  figned  with  the  mark  of  one  Goddard,  cujus  tenor  ^'''?°8  *  ^^^ 

r      •  \        r  \  1  1         '       \         m  ^"^ '"'  mark 

fequiturj  but  lets  not  down  the  mark  as  m  the  aUignment ;  of  j.  s.   Mark 
and  this  was  objcfted,  for  that  without  tkat  it  could  not  "ced  notbc  fcc 
be  a  fofgery  ;  fed  mn  allocatur,  ^°"^' 


iTtantl^ifefif,  Hibetttefif,  &c.        r  343 1 


I.     Domina  Regina  verfus  Taylor. 

[Trin.  1  Ann.  B.  |l.] 

'KJi  R.  Lovell  moved  againft  the  keeper  of  the  prifon  of  ^^^'«  ^^«  '■  • 
l^y  the  Gatehoufe  for  not  returning  a  habeas  corpus  for  X'Jhe^'moil 
-bnngmg  up  prifoners  in  order  to  be  fent  to  Newgate^  the  bcagaoi  ^€iU 
county  gaol :  Upon  this  occafion,  Holt,  C.  J.  laid  it  down,  ^^g  ^  i'- 
That  none  can  claim  a  prifon  as  a  franchife,  unlefs  they        '        ^^''* 
iavc  alfo  a  gaol-dclivery  of  felony,  wliich  the  dean  and 

chapter 
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J 


cbapt;nr  of  Wejmlnjler  hath  not,  and  diet efore  oaghf  to 
fend  a  calendar  cf  them  to  Ntncgate^  or  return  the  JMemi 
corpus  to  this  courts  with  a  claim  of  thdr  franchife. 


2.    Rufii  verfus  The  Chancellor  and  Scholars 
of  Oxford.  • 

[Tnn.  1  Ann.  B.  R.] 

Fr.^nchifc  cf  the  ^^j^  R.  Qnuper  moved  for  a  prohibition  to  a  fuit  in  the 
Oxf<w(f.^VLlk.  vice-chancellor's  court  againft  certain  brewers,  for 

450.  felling  ill  beer  and  falfe  meafure }  and  the  partkolar  ex* 

cefs  of  jurifdi£lion  alleged  was,  the  exa£ling  juratory  can^ 
tion ;  and  he  alfo  infifted,  that  though  theynave  the  afliie 
of  bread  and  beer  by  charter,  yet  a  power  to  punifli  by 
fine,  and  proceed  according  to  the  civil  law,  cannot  be  by 
charter.  Holt,  C.  J.  Before  the  14  If.  8.  the  univerfity 
had  the  jurifdicHon  of  a  lect,  and  eierdfed  k  in  the 
vice-chancellor's  court;  but  the  charter  of  the  14  /f.  9v 
grants  them  power  of  trefpafles,  and  that  over  all  perfons 
whatlbever,  tif  a  fcholar  be  party.    Adf99matmr. 


{344!  d^aming. 


I.     Pope  verfus  St.  Leger. 

[Mich.  5  W.  &  M.  Rot.  337.] 

Cartji.  3«i.  M  ^f  play  at  backffammon,  one  of  the  players  ftirrcd  one 
I'of  c.    Wager  ot  his  men,  but  It  did  not  move  it  from  the  pomt ; 

concerning  the  and  tlic  qucftion  was,  Whether  he  was  bound  to  play  it  ? 
"y!'\^*^t'^  On  this  a  wager  of  100/.  was  laid,  and  the  dctennina- 
whh'm  the  fhi-  ^^^^  referred  to  the  groom-porter  j  and  now  in  an  a£iion, 
tate.  4.  Mod.  1,  the  qucftion  was  on  the  ftatutc  againft  gaming.  Whether 
t^2r'  V°.'  .       ^^^^  was  within  the  ftatute  (a)  ?  And  it  was  held  this  wager 

C  Mod.   t,  4.  i.|..ii^rt  f         '  m 

•  Mod.  54,179.  w^s  not  prohibited  by  the  ftatutc,  for  it  was  not  on  the 

(rt)  St.  16.  Cb.  2.  ci.  7, 

chance 
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€hfu)cc  of  the  play,  but  on  the  right  of  th^  play,  which  is  iLatw.4S4,4g7. 

a  collateral  matter  («).  ll'Ll'^,^ 

S.C.    N.  L.J43-    Skin.  571.    Cirth*  jii.    Comb.  sa;.    CalesB.R.Su    Holt  550. 

{a)    Horfe-races  for  fmaller  fums  feqntnccst  ^therftU  v.  Sear^^  zT.R. 

than  ^o/.  being  prohibited  by  ftatntc  610.     Lord  Lougbbcrougb  refofed  to 

13  G/0.  2.  ch.  19.  f.  3o  it  was  roled  try  a  caafe  on  a  wager  refpeding  the 

in  Jobnfm  v.  Bannt  ^T.  R.  1 .,  that  mode  of  playing  at  hazard,  which  is  a 

wagers  concerning  them  are  illegal,  prohibited  game*  and  his  refufal  waa 

As  a  general  propofition»  wagers  are  confirmed  by  the  Court  of  Common 

legal  contrads  upon  which  an  adion  Plcas«  2  U,  ML  43. 

may  be  mainuioed ;  but  with  the  ex-  ^.  If  a  wager  whether  war  would 

ception  of  ikch  as  tend  to  a  breach  of  be  declared  in  a  given  time,  is  legal  ? 

the  peace,  or  to  immorality,  or  the  in-  Fofitr  v.  Thackfrajf,  1  T.  R.  57.  m, 

trodudion  of  indecent  evidence,  or  An  adion  may  be  maintained  on  ^ 

afied  the  intereft  and  feelings  of  a  wager  whether  a  perfon  bought  4  wag* 

third   perion,    or  are  againf[  found  gon,  though  it  was  objeded  tliat  it 

policy  ;  as  a  wager  between  two  voters  might  tend  to  introduce  evidence  whe* 

concerning  the  event  of  an  eledion,  ther  he  ftolc  it»  Good  v.  JSHiot,  3  T,  R^ 

which  might  be   made  a  cover  for  693.:  Or  concerning  the  deciiion  of 

bribery,  JUm  v.  Hiam,  i  T.R.  ^6.;  |tn  appeal  in  the  Houfe  of  Lords ;  but 

or  wagers  concerning  the  fex  of  any  if  fuch  a  wager  was  intended  to  colour 

per(bn.  Da  Co/la  v.  ycms,  Cowf,  729. ;  bribery,  or  produce  improper  condud, 

orthe  amount  ofany  branch  of  the  pub-  it  would  be  void,  Jones  v.  RatuM, 

lie  revenue,  which  might  lead  to  a  dif-  Cowf.  37.     Fiiie  LjtutU  v.  Longhottom^ 

Cttflion  attended  with  mifchievoos  con-  2  Wil/,  36. 


2.     Hufley  verfus  Jacob. 

[Mich.  8  Will.  3.  B.  R.   Comyns  4.  S.  C.    1  Ld.  Raym.  87. 
S.  C.    Pleadings*  3  Ld.  Raym.  93.] 

TH  E  Lord  Chambs  loft  money  at  play  to  Ht^iyt  and  >  Kdyage  269^ 
gave  him  a  bill  for  it  on  Jacob,  who  accqpted  it,  and  *7o«    5  Mod. 
afterwards  rcfufed  to  pay;    and  now  an  cffumffit  va$  AaM'notjw^er 
brought  againft  Jacob,  and  he  pleaded  the  16  Car*  2.  c.  7.  on  a  bUi  for 


To  which  it  was  demurred:  And,  ift,  it  was  objcftcd,  "J^"^ ]J^ *' 
that  this  amounted  to  the  general  iffuc  :  Zed  Curia  contra ;  i«Sptor"otSr 
for  where  the  matter  of  the  plea  confcfles  the  caufe  of  wi^** 
a£lioQ,  but  avoids  it,  the  defendant  may  plead  fpecially,  ^^^ 
though  he  might  have  given  it  in  evidence ;  otherwife  iioi 


-  .    - ;  oth«r- 

for  where  the  matter  of  the  plea  confcfles  the  caufe  of  wife  of  an  io- 

dorfec    Caith. 

156.    S.  C. 

..  ^  ^  ^oltjiS. 

where  the  matter  of  the  plea  does  not  avoid  but  deny,  ^'^e*  B.  r.  96. 
3  Cro.  871.    Second  objcaionj  This  is  out  of  the  fta-^^^  ''5- 
tute,  becaufe  the  nature  of  the  duty  is  altered,  and  a  new 
contradl  created  by  the  acceptance,  which  is  the  ground 
of  this  a£lion :  &ed  non  allocatur  /  for  though  this  is  a  kind  wfaeie  natter 
of  new  contraft,  yet  all  is  founded  on  the  illegal  and  tor-  amoaotingio 
tious  winning,  and  only  fecurcs  the  payment  of  that  ^y^j^J"* 
money,  and  therefore  it  is  within  the  ftatutc,  the  plaintiff  fpecuiij.  Mod. 
being  privy  to  the  firft  wrong :  but  if  Huffcy  the  plaintiff  C«fetii8.  Ppft. 
h^d  arfigned  this  to  a  ftranger  bona  Jidf  uppn  good  con-  \lt  uJH^^ 
Vol.  I.  E  c  8  fideration,  ^^*         ^ 
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CK0.Eii1.S71.   fideration,  he  had  not  been  within  thit  ftatute,  for  he 
I*oft-  394*         yf2s  not  privv  to  the  tort,  but  an  hoxleft  creditor  {a). 

N.  B.  Holt 9  C.  J.  put  thefe  cafes  :  A.  lofes  loo/.  to 
C,  and  A.  and  B.  become  bound  to  C.  for  the  money,  the 
bond  is  void  as  to  both  {b).  I  know  but  one  cafe  where  ic 
{hall  not  be  void,  which  has  been  adjudged  both  on  the 
ftatute  of  gaming  and  ufury  \  if  A.  wins  looA  of  B^  and 
for  a  debt  which  A.  owes  C,  he  appoints  B.  to  give  C  a 
bond,  it  is  good  :  C.  is  an  innocent  perfon,  and  it  will  be 
the  fame  thing  if  A*  be  bound  with  him. 

(tf)  By  ftatute  9  Jnn.  ch.  14.  f.  1.  was  raled  with  refpfd  to  Hilt  void  for 

All  fecuritiesy  the  whole  or  any  part  afarious  confideratidhs,  under  ftatute 

of  the  confideration  of  which  is  for  mtnn,.  Lower.  ffaiJgr,  Dwg.y^^  ) 

money  won  by  gaming,  or  repaying  But  though  the  fecurity  is  void  in  cafe 

money  lent  for  gaming,  are  rendered  of  money  lent  to  play  with,  the  con- 

void ;  which  proviiion  is  ruled  to  ex-  tradi  is  good  and  binding.   Bmr^  v. 

tend  to  bills  or  notes  in  the  hands  of  Walmtfy^  2  Bir,    1 249.     Roh'utjm  v. 

an  innocent  indorfee,  for  a  valuable  Bland^  2  Bur.  1077.  i  BU  234.    Vidt 

confideration  without  notice.    Bovoytr  Blaxton  v.  Bye^  2  Wilf.  309. 

V.  B^mptout  2  Str.  1 155.     (The  (aine  (^}  Jc.  1  Wilf.  220. 


[345]  3-     Anonymous. 

[Mich.  12WUI.  3.  B.  R.] 


SeTeral  con- 
traas.    I  Sid. 
394* 


A  T  play,  H.  may  lofe  100/.  to  one,  and  100/.  to  ano- 
-^*  ther,  upon  tick,  becaufe  it  is  a  feveral  cotitrad  \ 
otherwife  if  it  were  ajoint  contra£l.  It  was  held  in  the 
cafe  of  Danvers  and  ThlftUwortb^  that  if  H.  lofes  2000/. 
in  ready  money,  and  afterwards  lofes  100/.  more,  for 
which  he  gives  his  note,  the  note  is  good  \  but  all  beyond 
it  is  void  \  per  Holt^  C.  J. 


4.     Dickfon  verjus  Pawlct. 

[Mich.  i3Will.3.  B.R.] 

Aflumpfiyor^^  ►jiH.E  plaintifF  brought  flffutnpftt  for  40/.;  defendant 
Jt'piiy.^and  aahl  pleaded  it  was  for  money  won  at  play,  and  that  at  the 

fame  fitting  he  fame  time  and  fitting  {c)  he  loft  alfo  661.  to  J.  S.  •,  plaintifF 
In'^^^Lut'''/ o'  ^cn^""cd  and  had  judgment,  for  it  was  the  opinion  of 
18*0/  sVeV.^' ^^^.  Court,  that  lofing  106/.  to  fcvcral  perfons  at  one 
*7».    2  Vent,     fitting,  is  net  within  the  ftatute,  unlefs  they  go  (hares 

(c)  To  lofe  at  one  fitting,  is  to  lofe  not  be  aaually  gaming  the  whole 
in  a  courfeofplay  where  the  company  while.  Boua  v.  Booth,  2  BL  Rep. 
never  partsj  though  the  pcrfim  may     1126. 

•fraudu- 


fraudulently,  and  join  in  the  (lakes :  For  then,  as  to  the  '75«    4  Mod. 
chance  of  the  game,  they  are  as  one  perfon.  I'mJ-.^J,' Vs'- 

N.  B.  As  Holty  C.J.  put  this  cafe:  Suppofe  the  40/.  Mod.  Cafes  iiS, 
had  been  fairly  won,  and  the  661.   with  falfe  dice,  this 
will  not  avoid  the  40/.  debt,  unlefs  he  was  party  to  the 
fraud. 


d^aol. 


Tilfden  verfus  Palfriman* 

[Mich.  3  Ann.  B.  R.] 


IF  one  be  in  cufiod.  mar.^  the  way  to  charge  him  with  an  Courfcof  chm^ 
adion  18  thus,  viz.  in  term-time  the  plaintiff  muft  file  ["^'"'J^^'Jj* 
a  bill  againft  him,  and  deliver  a  declaration  to  the  tarn-  aaion.    Mod. 
key,  and  then  he  fh^dl  lie  two  terms  before  he  (hall  be  Cafes  n, 63, 95, 
difcharged,  even  on  common  bail;  but  if  it  be  in  vaca-  l^^^**^^'  ^*^* 
tion(£i),  then  the  plaintiff  muft  go  to  themarfhars  book  in  ^s^aik.  150. 
the  office  and  make  an  entry,  quod  rematut  in  cu/fodia  ad  ^  Cromp.  PwU 
JeBam^  i^c;  and  this  is  fufficieht  to  charge  him,  provided  *•*  *^* 
he  be  then  in  a£lual  cuftody ;  for  if  he  be  out  of  gaol^ 
then  he  may  be  arretted*    Per  Cur'. 

{a)  /T^^note  to  thiscafe^p.213.  -    '* 


▼oL,L  Ff 
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4^rantjB»« 


^M^  ••'«>^«-^ 


Germain  et  Ux.  vcrfus  Orchard* 

[Mich.   3  W.  &  M.  B.  R.] 

¥  N  trefpafs  quoad  the  vi  H  armis^  non  cuL  was  pleadedy 
^  and  liTue  was  thereon,  and  as  to  the  other  part  of  the 
trefpafs  to  fuch  a  time,  the  ftatute  of  limiutions  \  iipoB 
which  there  was  a  demurrer;  a^nd  as  to  the  refidue,  a 
juftification  and  iflue  on  it,  and  a  venire  to  try  that,  and 
inquire  of  the  damages  on  the  demurrer:  Accordinglj 
there  was  an  inquiry  of  damages  as  to  the  iflae,  but  not 
upon  the  demurrer  \  and  as  to  that  the  plaintiflF  entered  a 
non  prof,^  and  took  judgment  for  the  other.  The  cafe, 
upon  the  juftification,  was  found  by  fpecial  yerdici  to  be 
this,  viz.  leflee  for  looo  years  by  deed,  reciting  the  ori« 
ginal  leafe  of  the  lands,  grants  the  faid  lands,  together 
with  the  faid  recited  leafe  to  the  grantee,  his  executors, 
adminiftrators,  and  afligns,  and  all  writings  relating  to 
the  premifes,  habendum  to  the  grantee,  his  executors,  &r» 
after  the  death  of  the  grantor  and  his  wife  for  the  refidue 
of  the  term  of  looo  years. 

Per  Holt^  C.  J.  If  a  termor  grants  the  land,  the  grantee 
is  but  tenant  at  will  \  for  it  does  not  appear  t&t  the 
grantor  meant  to  pafs  his  whole  intereft,  and  this  is  enough 
to  fatisfy  the  grant*,  but  if  a  termor  devifes  the  land,  all 
his  term  pafles ;  for  the  devifee  cannot  be  tenant  at  will, 
becaufe  the  devifor  muft  die  before  the  derife  can  take 
eflFe£t,  and  one  cannot  be  tenant  at  will  to  a  dead  man  t 
Alfo  he  agreed  the  word  leqfe  would  pafs  the  term, 
but  here  it  is  the  recited  leafe,  which  can  fignify  nothing 
but  the  deed,  therefore  he  held  the  habendum  void ;  ^liier 
had  it  been  a  grant  of  the  term,  habendum  after  his  and  his 
wifc%  deceafc,  for  there  the  habendum  Ihould  be  reje£led 
as  repugnant,  and  that  being  rejedied,  there  would  be 
enough  in  the  premifes  to  pafs  mt  eftate,  but  here  was 
nothing  in  ^  premifes  that  could  pafs  the  term.  And  as 
to  die  iflue  on  the  vi  &  armii^  on  which  nothing  was 
found,  he  held  that  was  only  form,  and  that  not  finding 
damages  on  the  demurrer  was  helped  by  the.  non  pnf, 
skla«s2tL        entered  as  to  them.    And  judgment  was  giren  for  the 

5  plaintiff. 


Ldfce  for  jnxt 
grants  the  land, 
habendum  for 
tfie  refidve  after 
his  death  \  term 
▼efts  prefently, 
snd  habendum 
It  void.     3  D. 
aicp.  17.  S.C 
3  Salk.  221. 
Skin.  528. 
Holt  331.  Ctfes 


Termor  grtntt 
or  devifes  gene- 
rally, grantee  it 
tenant  at  wUI» 
dcvi(cc  hat  the 


plaintiffj  and  upon  that  judgment  a  writ  of  error  brought ' 

in  the  Exchequer-chamber,  where  it  was  reverfed ;  and 

the  Court  there  held,  that  by  the  grant  of  the  lands  in        [  ^A'f  1 

the  premifes  to  the  grantee,  his  executors,  adminiftratorsi       ^  ^    '  * 

and  afligns,  the  whole  term  of  lood  years  was  transferred  ^ 

and  fince  by  the  premifes  the  whole  term  paifed  prefently, 

but  by  the  habendum  not  till  after  the  death  of  the  grantor 

and  his  wife,  ex  confequenti  the  habendum  was  repugnant  to 

the  prcmiles,  and  void.     And  in  Trinity  term  6  W.  &r  M. 

the  judgment  of  the  Exchequers-chamber  was  affirmed  in 

the  Houfe  of  Peers. 

N.  B.  In  this  cafe  a  difference  was  taken  between 
the  opinion  of  a  grant  and  a  devife ;  if  A,  grants  to  J3. 
generally,  the  term  is  in  him  only  at  the  will  of  A.^  but 
fuch  a  devife  paffes  the  whole  term  to  J?.,  clfe  he  would 
have  nothing  *,  for  (hould  it  be  like  a  grant  at  will  only, 
then  the  will  could  not  commence  till  the  death  of  ^.,  and 
fo  inftanter  it  would  be  determined  by  his  death. 


l^abeatf  Cotpuiar^ 


I.   Dominus  Rex  verjiis  Kendal  and  Roe^ 

[Trin.  7  Will.  3.  B.  R.     i  Ld.  Raym.  65.  S.  C] 

UPON  a  habeas  corpus  to  the  keeper  of  ffewgaie,  it  Cwnmitmeot foe 
.     was  returned,  that  the  defendants  were  committed  by  ^^Vrfci J2  of*  h! 
Mr.  Secretary  Trumba/t  for  high  treafon,  in  aiding  Sir  committed  for 
yames  Montgomery  to  efcape,  who  was  committed  to  the  treafon,  ought  to 
cuftody  of  a  meffenger  for  fufpicion  of  high  treafon.  And  f^'^l  '^^^Th. 
upon  exceptions  taken  to  the  return,  the  Court  held,  was  committed. 
ift,  l*hat  fecretaries  of  ftate  miglit  commit  (^i),  as  con-  iLeo.  70, 71. 
fervators  of  the  pciace  did  at  common  law  5  and  that  it  was  s\^,^ ^e\' f^j, 
ipcident  to  the  office,  as  it  is  to  the  offices  of  juftices  of  s.  c*    5  Mod. 
peace,  who  arc  hot  authorized  by  any  exprefs  words  in  78.  Comb.  343. 
tKeir  commiffion  to  that  purpofe,  but  do  it  ratione  oj^cii.  b.^r.TJ.   *'** 
Tide  I  And.  297.     2  Leon.  175.     adly.  That  the  com-  Carth.  J99. 
mitmeiit  of   Sir  James  Montgomery  to  a  meflcngcr  was  *  Y^^  6^^* 
goody  and  a  lawful  cuftody,  for  they  would  intend  it  only  \  ^'1^^  ^' 

(a\  Vide  QOt^t  to  2  Hanvk.  ch.  t6.  C  4.  6th  ed. 

^  Ffa  in 
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in  order  to  carry  him  to  gaol.  And  Hck,  Cl  J.  faid,  ft 
had  been  held  by  Ha/e,  C.  J.  that  if  a  joftice  of  peace 
direA  a  warrant  to  any  particular  prirate  perfooi  he  might 
execute  it ;  and  fuppofing  the  Gommitment  ought  to  hate 
been  to  the  county^gaol,  yet  the  vrant  of  that  would  not 
make  the  warrant  void.  3dly,  That  Sir  James  Mpfitgontirft 
treafon  ought  to  have  been  inferted  in  the  warrant,  whh 
an  allegation,  that  Sir  Jamrs  did  the  fa£ir ;  becaufc  tiie 
defendants,  by  breaking  the  prifon,  are  guilty  of  the  fiune 
fpecific  treafon  and  offence ;  and  for  this  caufe  they  were 
bailed. 


[348]  a.     BethellVC^. 

[TriD.   7  Will.  3.  B.  R.  S.  C,  but  difTercDtty  reported  i  Ld. 
Raym.  47.] 

5  Mod.  19.  If  ^pHE  defendant  being  indi£>ed  for  buying  and  felling 
wrcS'by '°  ^  of  old  money,  was  convided  at  the  Old  Bailfj,  ml 
court  of  oyer  fined  loo/.  And  now,  on  a  baieas  corpus  dircQed.  to  the 
and  tenniner  be  deeper  of  Newgate,  was  returned,  that  he  was  committed 

wrong  m  form      -      -^    -  -   -    ®—   '  —    —        '        -        —    -- 
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._ily,  the  defend-  ^7  order  of  thc  Court  of  SefEons  at  the  Oid  Bailey  to  hii 
ant  not  dif-  cuftody,  tenor  cujus  ordinis  fequitur  in  hmc  verha^  viz.  WV^ 
iSbSrl^"  us  ^'^''""^  jB^/A^/  convi^usj  CJV.  fV^  can/lderattfm  e/l,  that  he  be 
bat  put  to  hit  fined  I  go/.  ^  quod  ibidem^  viz.  in  cu/fodia  of  the  keeper  of 
writ  of  error.  Newgate //I  ^W(0  remaneat  fub  falva  cujlodia  quofque  Jinem 
Holt  145.  \^' perfohet. 
Commitment       *    J  it«^»if-  •  « 

ought  to  be  to         it  was  held  per  Lur ,  that  tins  commitment  was  naught ; 

the  flicriff.         ift,  Becaufc  it  was  not  to  the  flieriff,  who  is  the  legal  and 

Poft.  350.        itnme^te  officer  to   every  eoUrt  of  oynr  and  ttfmimmr. 

2dly,  Becaufe  the  word  committitur  is  neceflary  to  the  form 

of  a  legal  commitment. 

Then  thc  queftion  was,  Whether  he  could  be  difcharged?, 
Et  per  Cur.  Before  BuJbePs  cafe  no  man  was  ever,  by 
habeas  corpus^  without  writ  of  error,  delivered  fifom  a  com- 
mitment of  a  court  of  oyer  and*  terminer  s  but  this  com- 
mitment was  not  caufelefs  t  Where  a  commitment  was 
without  caufe,  a  prifoner  may  be  delivered  by  habeas 
corpus:  but  where  there  appears  to  be  good  caufe,  and  a 
defcft  only  in  the  form  of  commitment,  as  in  this  cafe^ 
be  ought  not  to  be  difcharged. 

Aiid,  as  to  the  other  matter,  tliey  faid,  that  though  the 
commitment  ought  in  ftriftnefs  to  be  to  thc  flieriff,  yet  a 
gaoler  is  a  known  officer  in  law,  and  his  cuftody  b  the 
cuftody  of  the  flieriff  to  many  purpofes;  therefore  let 
him  bring  his  writ  of  error,  for  <^c  witt  not  diftlurge  bim 
on  thc  habeas  corpus.  ♦  5 
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3.     Bracy'/  Cq/e. 
[Mich.  8  W.  3.  B.  R.    i  Ld.Raym.  gg,  153.  S.  C. 

jiRACT  being  committed  by  commiffioners  of  bank-  5  Mod.  jof. 
^  nipt,  brought  a  iaie^  corpus,  whereon  the  commit-  clTrJIiSstf 
ment  was  returned,  and  this  exception  taken,  that  it  was,  bankrupt  tiu  tka 
nat  be  be  committed  toprifon,  there  to  remain  till  he  conform  ^«fcn<*«»t  con- 
Inmfelfto  our  authority:  The  cafe  was.  That  he  rcfufed  ;S™t5^iih  pjft. 
to  anfwer  to  fuch  queftions  and  interrogatories  as  they  put  pi.  n.  Mod. 
to  him,  relating  to  the  bankrupt's  eftate.     And  the  ftatute  ^"^"^  ^'*^''- 
empowers  the  commiffioners  to  commit  in  that  cafe  till  he  ^^^^  *nd  Rem. 
fubmit  himfelf  to  he  by  them  examined.     And  the  Court  held  a34«  Holt  94. 
the  word  conform  inflead  of  the  word  fubmit  to  be  well 
enough,  becaufe  it  was  of  the  fame  fenfe ;  but  becaufe 
die  commiffioners  had  other  authorities  befides  that  of 
examining,  and  it  did  not  appear  but  it  might  require  a       [  349  1 
fubmiffion  to  them  in  other  refped^s,  and  for  that  all 
powers  given  in  rcftraint  of  liberty  mud  be  ftriftly  pur- 
sued, and  in  this  cafe  they  had  but  a  fpecial  authority, 
and  mud  not  exceed  it,  they  held  the  return  naught  (j). 

[a]    Vide  Str,  880.    2  Bl-  R*  806,  tutfs  [ircfcribe.     And  where  a  man  is 

1 141.  2  Ha*wA,  ch.    16.  f.  i8.y  and  committed  as  a  criminal,  the  condu- 

00te3  to  faid  feftion  in  6th  edition. ;  fion  mud  be  until  he  be  delivered  by 

where  n  is  ftated  that  commitments  due  coorfe  of  law.    If  he  be  com  mi  t- 

^otmded  vpon  ads  of  parliament  mod  ted  for  contumacy;  it  fhould  be  until 

porfnc  the  conclufions  which  the  fbu  he  comply. 


4.  Anonymous. 

[Hill.  8  Win.  3.  B.R.] 

Y  F  the  Chief  Jufticc  of  the  King's  Bench  commit  one  Commitm-nt  by 
^  to  the  marfhal  by  his  warrant,  he  ought  not  to  be  ^^'^^^  i"^*^*  °^ 
brought  to  the  bar  by  rule,  but  by  habeas  corpus;  per 
Holt,  C.  J, 

5.     King  v^rfi/s  Clerk. 

[Hin.  8  W.  3.   B.  R.     Comyns  24.  S.  C] 

P  O  N  a  habeas  corpus  <Krc£led  to  the  keeper  of  New^  5  Mod.  -jig. 

gate,  to  bring  up  the  body  of  Clerk,  it  was  returned,  ^'»"!  '*»"*  '*  * 

Ihat  m  London  there  are  companies,  fome  freemen  of  w*rrant,  thcof- 

thofe  companies  are  liverymen,  and  that  there  is  a  court  fice^  mud  return 

of  aldermen,  and  that  any  otw  duly  cfaofen,  and  not  tak- 

F  f  J  ing 


U 


the  warrant ; 
otberwife  of 
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commitmtnts  bj  ing  upon  him  the  office  of  a  liveryman,  may  by  cuftom  he 
^°"^«r  in"^  committed  by  the  court  of  aldermen  to  any  officer  of  the 
J«cuiionVHolt  city }  and  that  he  being  before  the  court  of  aldermen  and 
430.  s.  c.  ref ufing,  the  court  committed  him  by  warrant  in  wridng 
^  sTiic^oil  ^°  *^  keeper  of  Newgate,  until  he  fliould  declare  he  would 
^aftiB.RlfM.  confent  to  take  upon  him  the  office  of  liverymsui|  ^d  it 
was  refolved, 

I  ft,  That  the  Court  of  King's  Bench  takes  notice  of  a 
liveryman,  and  the  nature  of  his  office,  and  that  he,  who 
<:omes  into  a  company,  agrees  to  incident  charges  ail4  du- 
ties; and  it  was  admitted,  a  corporation  might  have  a 
power  to  commit  by  cuftom,  though  no^  by  a  charter  or 
oy-iaw. 

2dly,  They  held  that  they  could  not  take  notice,  that 
the  keeper  of  Newgate  was  an  officer  of  the  city  of  Z.o«i- 
don,  and  therefore  it  does  not  appear  they  puriued  their 
authority :  The  (heriff  is  their  proper  officer,  and  thej 
ihould  commit  to  him.  And  Holt,  C.  J.  faid.  In  qafe  of  a 
nonconformift  coming  within  five  miles  of  a  town  tha( 
fends  members  to  parliament,  the  party  was  difcharged  5 
becaufe  it  did  not  appear  that  London  fends  burgefies  to 
parliament,  though  all  the  world  knows  they  do.  5  MctL 
162. 

3dly,  Where  a  commitment  is  in  court  to  a  proper  of- 
ficer there  prefent,  there  is  no  warrant  of  commitment, 
and  therefore  he  cannot  return  a  warrant  in  Hkecverta,  bu% 
muft  return  the  truth  of  the  whole  matter  under  peril  of 
an  a£lion  \  but  if  he  be  committed  to  one  tli^t  is  not  an 
officer,  as  in  this  cafe,  there  muft  be  a  warrant  in  writer 
ing,  and  where  there  is  one,  it  muft  be  returned ;  for 
otherwife  it  would  be  in  the  power  of  the  gaoler  to  alter 
the  cafe  of  the  prifoner,  and  make  it  either  better  orworfe 
than  it  is  upon  the  warrant ;  and  if  he  may  take  upon 
him  to  return  what  he  will,  he  makes  himfelf  judge; 
whereas  the  Court  ought  to  judge,  and  that  upon  the 
warrant  it(elf. 


[35^] 


6.     Anonymous. 

[Mic.  II  Will.  3.  B.  R.] 


"'R'TaU^'if  T^  ^"^  '^^  P"f^^  ^"  ^^«  Counter  be  removed  into  the 
be  removed  into        King's  Bench  by  iabeaf  corpns  ad  rtfpond.,  and,  intend- 
■"v  °'*»"  court    ing  to  go  over  to  the  Fleet,  procures  fome  friend  to  bring 
fwLd.     *"      ^  liaheas  corpus  to  remove  him  thither  ;  he  (hall  not  be  rcn 
moved  thithe^r  till  he  has  anfwered  to  the  caufe  here,  and 
he  ftiall  not  compel  the  plaintiff  to  follow  after  a  proUing 
defendant,  and  fo  vice  vsrfa  of  the  Common  Pleas ;  eaca 
t  Wiir*  H^.      Cpurt  fhaU  retain  th^  defendant  in  which  \lc  is  firft  at- 
tached. 
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tachedy  and  after  he  has  anfwered  there,  you  may  carry 
him  where  you  will.  This  is  fit  to  be  tjie  fettled  courfej 
if  there  be  any  difierence  between  the  two  Courts. 


7.    Dom.  Rex  verfus  Fowler. 

[Trin.  12  Will.  3.  B.  R.     i  Ld.  Raym.  586.  &•  C] 

Tj^O  WL  E  R  was  brought  up  upon  a  habeas  corpus  di^  'Jj^**'^"* 
^    reded  to  the  (heriff  or  gaoler  \  whereupon  was  re-  3i!^aed  t^TSe* 
turned  the  warrant  from  the  (heriff  for  taking  him,  and  ihenff  or  gaoler 
that  was  upon,  a  writ  of  excommunicato  capiendo^  for  fub-  w«hcdis>naait«. 
traaion  ot    tithes  and  other  ecclefiaftical  duties:   And  pl^'iJl^^^li 
Holt  C.  J.,  and  the  Court,  held,  '  296.  p.  ?•  4^ 

ift.  That  the  baieas  corpus  being  direded  in  the  disjunct  ^^•>®'  ^^  4»*- 
tiTC  to  xhcfieriffox  gaoler  was  wrong,  and  that  all  the  pre- 
cedents were  otherwife.  That  where  a  man  is  taken  on 
a  warrant  of  the  iheriff,  in  purfuance  of  a  writ  to  the  (he- 
riff, the  habeas  corpus  ought  to  be  direded  to  the  (heriff, 
for  the  ps^rty  is  in  his  cuftody,  and  the  writ  itfelf  muft  b^ 
returned.  Otherwife  it  is,  where  one  is  conunitted  to  the  Ante  348.  Vi4e 
gaoler  immediately,  as  in  cafes  criminal.  ^93- 

adly,  The  writ  of  excommunicato  cc^ndo  itielf  ought  to 
be  returned ;  and  it  is  not  fufficient  to  return  the  warrant, 
becaufe  the  warrant  may  be  wrong  when  the  writ  is  rights 
and  though  the  warrant  may  be  wrong,  yet,  if  the  writ  is 
right,  the  party  is  rightfully  in  cuftody  of  the  (heriffi 
And  for  thefe  rcafons  die  writ  was  qua(hed^ 


8.    Anonymous. 

[Trin.  12  Will.  3.  B.  R.] 

AHt;Aeas  corpus  went  to  the  Stannary  Court,  to  which  an  Anas^habeiscocv 
infttfficient  return  was  made,  and  therefore  difallow-  pus  gnmed  upon 
ed:  Et  per  Cur.  The  warden  of  the  Stannaries  muft  be  !!!["®HaT/,V. 

•  1  t  «  .       *.     **»fn.  rioiC334« 

amerced,  and  you  may  go  to  the  coroners  apd  get  it  af-  s.  c. 
fecred,  and  eftreat  it  (yoU  know  my  Lord  Bathes  amerr 
ciament  is  5  /.)  *,  and  an  alias  habeas  corpus  mud  go  for  the 
infufficiency  of  the  return  of  the  firft,  and  upon  that  the        [  351  1 
body  and  tne  caufe  muft  be  removed  up:  If-  another  ex- 
cufe  be  returned,  we  will  ^nt  an  attachments 


Ff4 
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9.     YoxfcyV  C56; 

[Pd:  I  Abo.  £.  R.] 

Corrrmrrmemm  /^NE  ygdtpy  WM  coBMPJtteJ  by  Ac  Ead  of  JBaffrfyftwr^ 
l^wi^i'^  tmhcflwuWbcdcfiTcredbydnccoarfeofbw,  for 

C0«rfeaf  lavy  ii*  Tcfafing  to  DC  CTJiinincu^  and  aotwci  wlictMr  yefimt  tr  mai^ 
hind,  Cafa  -5.  accordmg  to  the  35th  of  EBz  r.  2^  whidi  ciuihiwus  the 
^^^'-^^  joftkxs  to ezamiae  aadcommklttaiiflKicfvfe  toi 
Ski*.  36^  ^^>^  qoeftioDS:  and  die  Govt  lidd  tke 
Vt^aoteM  naogLt,  bccanle  the  ftatvte  was  not  |iifirf; 
A^ftcik.        this  was  a  kind  of  cooriAkm  or  judgment  ti»  be 

^^         vpoR  the  ftatutc.    Tbe  Comt  held  farther,  that  ^  hod 

a  power  to  examine ;  and  he  being  mminedy  made  aafvcTt 

Nojefuit;  acd  was  difdurged. 

lo*.   KeachV  Cafe. 

[Trin.   i  Ann.  B.  R.     a  Ld.  R^ra.  780.  S.  C.  by  the  sum 
of  Doiricr  V.  Kciie.J 

H.  oNnmittsd       A  Haktas  corpus  ifliied  to  remove  H.  from  the  prifen  of 

*2t'*'*n^«"co-  ^^  Admirahy,  where  he  lay  iu  eaecytioniipmiain* 

tio7,  not?^oT.  tence,  to  aniwer  an  adioo  to  be  broug^  iigainft  him  bnc* 

tbie  into  B.  R.    Upon  the  return  it  was  moved  that  the  defendant  m^^ 

[k)i!"t?bl*"  ^'  ^  committed  here,  for  that  there  was  no  othrt  way  to 

Wou^i.t  there,     fuc  Him ;  for  he  was  not  chargeabk  in  tbe  prifon  of  tbe 

Hell  335.  S.C.  Admiralty,  and  there  ought  not  to  be  a  failure  of  juftice. 

Holty  Chief  Juflice,  faid,  this  was  new:  That  though  the 

proceeding  of  the  Admiralty  was  by  die  civil  law,  yet  it 

was  fupported  by  the  cuilom  of  the  realm*  and  this  Court 

Vxit  str.  936,    mud  not  elude  their  procefs.     He  inquired  as  to  the  ac- 

641*  tion,  and  thinking  it  only  a  pretence,  faid.  There  being 

no  a£iion  pending  here,  confeqoently  they  oaght  not  to 

commit  him,  and  the  plaintiff  could  not  dccfaure  tgainft 

him  till  in  cuftody ;  otherwife  if  an  adion  had  be«i  do* 

pending.    The  defendant  was  remanded,  tx  ma(,wm  Smtm 

held. 


11.     HoUingfheadV  Cafe. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  851.  S.  C] 

Ante,  pi.  3,  9.      TjOLLINGSHEAD  was  brought  up  on  habeas  cor^' 
com^^Okltn^of  P^^*  °"  which  was  returned  a  warrant  of  commitment 

bmkrupt  till  he   by  cpmmiffioncrs  of  bankrupt,  for  rcfufing  to  be  examined 
ihaiibedirobAri-  by  thcm  \  and  the  conclufion  of  die  warrant  of  commit- 
ment 


f^abeaiai  Cocpuiort  $351 

ment  was^      ■  mfr  othsrwifr  difcharged  by  due  courfe  oflav) :  ^  *>y  <*V*  «««»* 
And  this  was  held  naught }  for  the  words  of  the  ftatutc  °^^^»*^* 
are.  He  (baU  be  committed  till  he  fubmit  himfelf  to  be 
examiiicd  by  the  commii&oxicrs. 

12.    Anonymous^  [  ^52  ] 

[Hill.  I  Ann.  B.  R.] 

AFTER  an  interlocutory,  and  before  final  judgment  Habenscorpos 
•^^    in  an  inferior  court,  a  /habeas  corpus  cum  cattfa  was  after  »nteriocu. 
brought :   Before  the  return  of  the  writ,  the  defendant  M7thcjfdefci^- 
died,  and  a  procedendo  was  awarded ;  becaufe  by  the  8  (5*  9  ant  died.  Procc- 
IT".  3.  r.  II.,  the  plaintiff  may  have  ^fcire  facias  againft  the  ^'"*^  •warded. 
executors,  and  proceed  to  judgment,  which  he  cannot  BalLiJiI. 
have  in  another  court,  and  by  this  means  he  would  be  de«  Str.  5^7, 
prived  of  the  effe£k  of  his  judgmentj  which  would  be  un- 
re^fonable. 


13.    Fazacharly  verfus  Baldo. 

[Trin.  3  Ann.  B.  R.] 

ON  a  habeas  corpus  to  the  (heriffs  of  London^  they  re-  ^  W^J-  »77- 
turned  an  adion  on  a  by-law  with  penalty  for  not  ^'"."^e^d  ate 
Weighing  at  the  city-beam.     Parker  and  Eyre  moved  the  filing  the  recuni 
return  might  be  filed,  for  otherwife  the  party  could  have  of  habeas  corpui. 
no  remedy  if  the  return  was  falfe,  and  that  there  was  no  f^^^*  ^'kcb!**' 
inconvenience  on  the  other  fide ;  for  the  record  might  be  470.  Hoit  322. 
taken  off  the  file  at  any  time  the  fame  term,     i  RoL  Rep.  335«  s.  c. 
85.  At  lead  a  procedendo  might  be  awarded*     i  l^v,  93. 
1  Keb.  n3,  170,     Etper  Holt^  C.  J., 

ift.  If  a  record  be  filed  here,  it  can  never  be  fent  down 
or  remanded^  either  in  the  term  it  is  filed,  or  any  other  1 
and  that  is  plain  by  the  a£t  of  6  H.  8.  r.  6.,  which  enables 
this  Court  to  do  it  in  cafe  of  felony,  which  otherwife  they 
could  not  have  done. 

adly,  The  record  itfelf  is  never  removed  by  a  habeas  ^**^."°5"' 
corpus^  as  it  k  on  a  certiorari^  but  remains  below ;  and  the  "„„,,  ^suin?* 
return  is  only  an  account  or  hiftory  of  tlieir  proceedings,  245. 
ftated  and  fent  up  to  the  fuperior  court  to  judge  and  deter- 
mine the  matter  there ;  therefore  if  a  caufe  be  removed  Bames  384, 
hither  hy  habecu  corpus^  the  plaintiff  here  muft  begin  d4  »  Bur.  775. 
novOf  and  declare  againft  the  defendant  as  in  cujiod.  niar, 

3dly,  The  habeas  corpus  fufpends  tlie  power  of  the  Court  1  joo.  aog. 
below,  fo  that  if  they  proceed^  the  proceeding  would  be 
¥oid  to*  coram  nonjudice. 

4thly,  That 


2S^  ^ithtBS  ^otpftf» 

4thly,  That  the  return  in  this  cafe  maj  be  filed,  becm/c 
the  Terv  record  below  is  not  returned,  and  therefore  wiS 
not  be  thereby  filed ;  of  confequence  zpnceJeaA  may  be 
granted,  becaufe  it  will  not  fend  out  any  record  fifed  is* 
this  court,  but  takes  off  the  fufpenfion  they  were  under  by 
the  babeai  corpus.  Accordingly  the  writ  was  filod^  and  af- 
terwards a  procedcmh  awarded. 


[353]  ^4-     French'/  Gj/t. 

[Mich.  3  Ano.  B.  R.] 

tto.  £1.  %t9'  ^  H  E  defendant  was  out  on  bail  in  an  a&ion  in  B.  R.^ 
^*! '  stk*^^'  ^^  ^^^  ^^°  *"*  *°  extent  at  the  queen's  fuit ;  the 

Is  Ed.  3.  Cb.  bail  brought  him  upon  a  iateas  corpus^  and  prayed  he  might 
19.  647.  s.  c.  be  committed  to  the  marfhal  in  difcharge  of  ms  bail ;  and 
fcn^i^ifto.  notwithftanding  great  oppofition  was  made  by  the  attor- 
dyattbe  fuicof  ncy-gcneraJ,  he  was  turned  over,  becauie  the  aAion  here 

tikCfowD.  Poft.  ^as  precedent  to  the  queen's  extent. 
354.  I  wuc  *^  ^ 

f4S.    Str.  6419  1217.    4  Bur.  ^o'y^    i  Bik  339* 

And  fo  it  was  done  in  die  cafe  of  SinitK,  Mich.  5  Anoe.    And  in  Dean's 
cafe.  Mich*  iQ  Anne,  Q.  R.  This  note  b  in  the  MS.  Rep.  of  Jodge  Blencow^ 


15.    Domioa  Regina  verfus  Layton. 

[Pafch.  4  Ann.  B.  R.    Keilw.  41.  S.  C] 

CMw»5toi«J^for  »  J  PON  the  return  of  a  habeas  corpus  it  appeared,  that 
ViaioTof ^21fl  Layton  was  convifted  by  Sir  Owen  Buckingham^  Lord 

ciblt  dcuioer.  Mayor  of  London^  upon  view,  by  virtue  of  the  1 5  £.  2.  r.  2., 
Mod  'ctfe  *^^'  ^^'  *  forcible  detainer  of  the  prifon  of  the  Fleets  and  that 
Port.450.  Mix)re  ^c  was  committed  until  delivered  by  due  courfe  x>f  law,  H 
«48.D»lt.c  12.  quoufque  he  paid  the  fine  of  100/.  fct  upon  him.  Sir 
fee.  la.  James  Montague  took  exceptions,  and  obje^ied,  ift.  That 

It  did  not  appear  that  the  mayor  wa^  a  juftice :  Sednontt^ 
locatur:  for  the  8  H.  6.  gives  the  fame  power  to  mayors. 
Vide  I  Hawk.     {j*^.     2dly,  That  the  compVaint  was  of  a  forcible  entry 
c  u  4.  tc.  30,  ^^ J  detainer,  and  here  is  no  forcible  entry  at  all  j  and  a 
man's  houfe  is  his  caftle,  which  it  is  lawful  for  him  to  de- 
fend with  force.     Curia  advifare  vuh.     At  another  day  i^ 
was  farther  objefted^  That  the  ftne  was  fct  at  another 
time ;  but  the  Court  held  that  might  be  fet  after  the  con- 
Lwnb^  151.  Ld.  viclion,  as  in  Lambard*s  Eirenarcba.     Farther  it  was  obr 
Rajm.  1514.     yc(\^6^  That  it  fliould  appear  by  the  conviAion,  that  Ac 
defendant  bad  not  been  three  years  in  poflefiion  upon  the 


S  H.  t5.  9.    But  /rr  C«r.  That  comes  in  by  a  provifo  (a), 

and  he  that  would  have  the  benefit  of  it  mull  plead  his 

pofieflion.     Vide  2  Cro.  199.,  and  ftatute  31  EL  c.  i|« 

Alfo  the  three  years  pofieflion  is  intended  where  the  eftate 

is  continuing^  not  elfe.    Vide  Moor  %ifi.    The  Court  alfo 

held,  that  though  the  convi£kion  was  only  of  forcible  de«> 

tabcr  upon  view,  yet  it  was  traverfable  upon  the  8  jfiT.  6,9., 

J)y  him  that  had  ocen  three  years  in  quiet  pofieflion,  as  1H1wk.d1.64, 

well  as  upon  a  finding  by  inquifition^  and  that  becaufe  the  ftc.  53  to  57. 

party  is  to  be  imprifoned. 

{d)  Mr.  Hawkins  intimates  an  opl-  4  x  a . ) ,  it  was  decided » according  to  the 

i)ipn,  that  a  comnSion  on  a  penal  ftatute  opinion  here,  that  ^hat  comes  in  as 

ought  exprefsly  to  fi&ew  that  the  de-  a  defenct  by  way  of  provifo  (boold  be 

fendant  is  not  within  any  of  its  pro-  fliewn  by  the  defendant,  and  need  not 

vifoes,  2  P.  C.  ch.  25.  1.  113.;  bat  be  exprefsly  negative4  inthocQDvic- 

in  K.  and  Ford^  Str.  ^$5.,  and  K.  and  tion.    Vide  5  T.  R.  $3. 
£fyan, Str»  l|Oi.  (cited  i  Bum.  Juf. 


1 6*     Cracbjl  v^rfm  Thonjpfon* 

[Mich.  4.  Ann.  B.R.] 

^HE  defendant,  pending  an  adion  againfi:  him  in 
^  B.  R.J  was  taken  upon  a  warrant  in  a  criminal  matter, 
and  committed  to  the  Compter,  and  afterwards  was  there 
charged  with  an  extent  for  the  queen.  And  he  was  [  354  J 
brought  up  by  habeas  corpus  at  the  fuit  of  the  plaintvfi^  in 
the  adion,  in  order  to  be  declared  againft,  in  cufliody  of 
the  marfhsd;  and  Mr.  Attorney-General  oppofed  it,  becaufe 
the  cuftodjT  of  the  mirfhal  was  precarious,  and  he  would 
let  him  efcape  as  he  did  French ;  and  this  cafe  dififered 
from  that,  becaufe,  by  the  late  aft  of  parliament,  the  Antt3  53. 
plaintiff  might  declare  againft  him  in  cuftodia  vicecomitts  s 
whereas  the  bail  had  been  without  remedy  if  French  had 
not  been  committed;  and  as  to  the  defendant's  being  ar- 
retted on  criminal  procefs,  that  was  nothing ;  for  though 
one  fo  anrefl:ed  cannot  be  charged  at  the  fuit  of  a  fubjeft 
in  any  a&ion,  without  leave  of  the  Court,  yet  the  queen  ' 
may  charge  him :  And  the  defendant  was  remanded. 


17.    AnonymouSt 

[Mich.  4  Ann.  B.  R.j 

TjAB  EjiS  corpus  ad  re/pond,  was  granted  to  die  county  Habeas  tsrpus 
-'^   palatine  of  Chejler,  and  afterwards  fupcrfeded  upon  ^*«  jl^^^''***^ 
ffae  mqtioa  of  Mr«  Chejhire^  who  d^d  \wo  ^^ed^nts.         ^  '     ^ 


(    354    ) 


^tit. 


mm 


r«r.4e«  B.C. 
Heir  cannot 
plead  a  cenn  for 
yean  raifed  by 
hit  ancf  ftor  in 
delay  of  execu- 
tion,  but  (hould 
confefs  afTeti. 
a  Mod.  5a 
3Salk.  157, 
178,  Sec, 
Plowd.  440. 

[355] 


I.    Smith  &  Ux.  v^fy^j  .Angel. 

[Trin.    1  Anil.  B.  R.  Ititr.  Pafch.  13  Wifl.  3.    Rot.  $xjn 
2  Ld.  Kzjm.  783.  S.  C] 

DEBT  againft  an  heir  upon  the  obligation  of  his  an- 
cellor;  the  defendant^  not  denying  the  a£lion  or 
obligation^  pleads,  that  his  anceftor  was  feifed  in  fee  of 
three  fourth  parts  of  fuch  and  fuch  tenementSj  and  that  in 
1697  he  demifed  the  fame  for  five  hundred  years  to  A., 
who  entered,  and  that  die  faid  reverfion  delcended,  {^ 
rifns  ultra ;  and  that  at  the  time  of  the  aAion  brought  he 
had  no  tenements  in  fee-Gmple  by  difcent  praterquam  the 
faid  reverfion ;  and  that  afterwards  there  was  a  bUl  in 
Chancery  exhibited  againft  him  by  the  anceftor's  wife  fer 
dower,  and  a  decree  obtained  againft  him  for  the  third 

Srt  of  thofc  three  fourths  for  the  wife's  life.  J&  boc^ 
r.  unde  pttit  judicium  ft  ipfe  de  deUUprstdi/i*  pr^Urqyam  in 
the  reverfion  after  the  leafe,  and  the  eftate  in  dpwer  when 
they  refpe£Hvely  happen,  virtuU  .fcrlpH  Mig^tm  pr^ii^ 
onerari  debtat^  i^c.  To  this  there  was  an  idk  r^pUcation^ 
a  rejoinder,  and  a  demurrer. 

It  was  not  ^uefiioned  but  judgment  ought  to  be  given 
for  the  plaintiif  i  the  doubt  was.  Whether  geneial  or 
fpccial  ? 
2  Roi.  Abr.  71.  Et  pir  Cur.  A  general  judgment  ought  to  be  given  : 
And,  ift,  ifo//,  C.  J.  faid,  It  had  been  a  doubt  whether 
the  heir  could  plead  a  term  for  years  in  delay  of  preienc 
execution;  and  though  there  were  Come  precedeata  to 
that  purpofe,  yet  he  was  of  opinion  the  heir  could  not 
plead  a  term  in  delay,  but  ought  to  confefs  aflets,  for  the 
reverfion  is  afTets,  and  the  common  law  had  no  regard  to 
Carth.  129.  a  term  for  years,  a  Infi.'Tpii-  43 -^^  3»9-  ^^*  Aff^^^  9*  ^^^ 
there  is  no  mifchief  in  this ;  for  though  in  confequence  a 
levari  facias  may  go,  yet  the  leflcc  may  maintain  himfclf 
againft  an  eje£lment  by  virtue  of  his  leafe.  Vide  Dj.  346* 
ifowV  PI.  30;  {a). 

{a)  The  CoQftof  C.  B.  entertained    t  Wilf.  4^. ;  bat  gave  judgment  fM  % 
the  iame  opinion  in  FilUri  v.  HundUy,    different  point. 


2dly,  As  to  the  decree  in  Chancery,  he  held  it  plain,  Gcnenijudg- 
that  tkere  was  no  eftate  or  intercft  vcftcd  in  the  wife  hj  "ifc'pi«.^coi„. 
that,  fo  that  the  plea  in  this  refped  is  naught,  and  moKt  Dig.  pielder, 
apparently  falfe  :  Upon  which  reafon  a  general  judgment  »  ^*  5-  ▼«*•  s* 
w^  given  for  the  plamtifi:  ^^  ^^-  593- 


2. .   Denham  ver/us  Stephenfon. 
[Mich.  3  Aoa.  B.  R.] 

PLAINTIFF  brought  debt  on  a  bond  as  adminiftra-  Vide  ante  40, 
tor,  againft  the  defendant,  as  heir  of  his  anceftor :  tHH^'^^^'   ^ 

,'*?  t»    f^'  iti««  Where  defendant 

and  upon  demurrer  one  objection  was,  that  he  did  not  u  fued  as  heir, 
{hew  comiftt  hstresj  ifc^  and  Hcb.  353,  was  cited.     Et  per  «h«  declaration 
Ci/r.  Where  H.  fucs  as  heir,  he  rauft  flicw  his  pedigree,  "^jJeSThdT 
tst  comtnt  hitrcs^  for  it  lies  in  his  proper  knowledge ;  but  Aliter  in  a  foft 
where  one  is  fued  as  heir,  he  need  not ;  for  the  plaintiff  is  ^y  ^^°>.  Hole 
a  ftrangeTy  and  it  would  be  hard  to  compel  him  to  fet  forth  pf\o,^s  c^*' 
aii6the?«  pedigree.    For  the  principal  point  in  this  cale,  vide  Cro.  Car. 
9idg  title  jUmimfiraior^  pag.  ^pl.  io«  'Si* 


l^ot^  [356} 


Auftin  veffus  Bennet. 

[Paf«  5  W.  &  M.  B.  R.] 


TRESPASS  for  a  cow;  the  defendant  fliewed  that  Where Itmarbe 
%  S.  was  poffeffed  of,  Vc.  and  died,  and  that  he  firiz-  5:«*«*  *^^^^ 
ed  the  cow  as  bcriot-feivice,  and  does  not  Oiew  that  be  J^^'^sh^wf^ju* 
feized  it  within  the  manor.  Et  per  Cur.  H.  may  feize  2  Leon.  8.  Dr. 
cither  for  heriot  cuftom  or  fervicc,  any  where  ;  but  one  *.?}"^'  9»  76* 
cannot  diftrain  for  them  out  of  the  manor.  J  Uv.V/5. 

r  Mod.  %i%,  SI 7,  Lilt  1367.  Fits.  Heriot,  5.  6  £d.  3.  36.  a. 


(  3ie  ) 

{Vide  Stat.  13  C  3.  ch.  78.] 


1.  Dominus  Rex  veffus  The  Inhabitants  of 
the  Pariih  of  Newington^ 

[Trin.  8  Will.  3.  B.  R.] 


D  Y  the  ad  of  W.  isT  AT.,  fiai.  2.  cd.  6.  feff.  i.  the  pive^ 
^    ments  of  ftreets  are  to  be  repaired  by  the  inhabitants 


SMod.eS.Coft. 
firoaion  oft  W. 

c.  6.  ifca.  S.**  of  the  faid  ftreets  5  and  hj/eff.  9.'  the  fcayengers  are  to  be 
Skin.  643.  S.C.  paid  by  the  parifbioners ;  and  the  qoeftion  was.  Whether 
Hole  506.  houfliolders^  who  are  bound  to  repair  the  pavements  be- 
fore their  own  doors  at  their  own  cofts  By  flie  fth  chultf 
are  bound  to  contribute  to  the  payment  of  the  fcarengers^ 
rates  i  And  the  Court  held  they  were,  for  that  an  indefi- 
nite  propofition  is  univer(al,  and  they  are  pariihioners : 
And  as  for  paving  before  their  own  doors,  they  have  the 
principal  benefit  of  it ;  fo  that  is  no  rcafon  to  ezcufe  them 
from  other  parochial  duties* 

[  357  ]  ^»  Domina  Hegina  Veffus  Kime« 

[Paf.  2  Ann.  B.  R,    2  Ld.  Raym.  858.  S.  C] 

If  jufticet  ip.  I  N  D I C  T  M  E  N  T  for  not  working  toward  the  repair 
wkSi'o*  ^^  highways  according  to  the  ftatute,  {hewing  that 

highways  fix       fix  days  inter  fucli  a  time  and  fuch  a  thne  were  appointed 
^f  between      by  the  juflices,  and  defendant  did  not  come  upon  any  of 
&^htiV.it*fi  ^^^  ^^  ^^y^»  ^*s  iridiament  was  held  naught,  for  the 
void.  13  G.  3.   particular  days  ought  to  be  fet  forth.    The  juftices  muft 
«h.  78.  ka.  37.  not  appoint  fix  days  generally  between  fuch  a  time' and 
fuch  a  time,  but  muft  be  particular ;  and  fince  the  ap- 
pointment was  naught  in  this  cafe,  the  party  was  not 
bound  to  come  at  all. 

3.     Domina  Regina  vef^  Watts, 

[Trln.  2  Ann.  B.  R.  2  Ld.  Raym.  856.  S.  C.  Entries  25.} 

lAd;ameiit  for  T  N  D I C  T  M  E  N  T  for  not  repairing  a  hbuTe  ftanding 
^^ZVghZy  ^1^^  *^  highway,  ruinous  and  like  to  faU  down,  which 
to  be  likely  to     the  defendant  occupied  and  ought  to  xtpair  rationc  tamtm 


fit/t^  The  defendant  pleaded  not  guilty ;  and  the  jury  f«l'  •'own,  lict 
found  a  fpecial  verdift,  viz.  That  the  defendant  occupied,  ^^^^  "*^'  ** 
but  was  only  tenaiit  at  will,  and  whether  he  was  liable 
was  the  queAion.  Etper  Cur.  The  raiione  tenura  is  only 
an  idle  allegation ;  for  it  is  not  only  charged,  but  found, 
that  the  defendant  was  occupier,  and  in  that  refpe£t  he 
is  anfwexable  to  the  public ;  for  the  houfe  was  a  nuifance 
as  it  flood,  and  the  continuing  the  houfe  in  that  condition 
is  continuing  the  nuifance.  And  as  the  danger  is  the 
matter  that  concerns  the  public,  the  public  are  to  look 
to  the  occupier,  and  not  to  the  ellate,  which  is  not  ma- 
terial in  fuch  cafe  as  to  the  public.  And  Powell^  J.  held. 
That  there  might  be  fuch  a  tenure,  and  that  tenures  be- 
ing chargeable  upon  the  land  by  the  flatute  of  avowries, 
it  IS  not  material,  even  in  an  avowry,  what  ellate  the  oc- 
cupier has  in  the  premifcs  liable. 

4.     Warren  verfus  Matthews. 

[Hill  2  Ann.  B.R.] 

ONE  chimed  filam  pi/cariam  in  the  river  -fiW,  by  a  grant  Mod.  Cafet  73, 
from  the  Crown.     Et  per  Holt,  C.  J.     The  fubjea  .*°5-S.c.  Sub. 

«  .    •  i-«    •        ■•  •      It       •  11  "'/-/i    J  ctt  has  a  right 

has  a  right  to  nlh  in  all  navigable  rivers,  as  he  has  to  hih  to  fi(h  in  aii  na- 
in  the  fea  j  and  a  qm  warranto  ought  to  be  brought  to  vigabie  riven, 
try  the  title  of  this  grantee,    and  the  validity  of  his  ^l^^l^J^'. 
grant  (a).  7  co.  2  Saik.  637. 

Xa)  In  navigable  rivers  the  fijhery  is  the  prefumption  is  again  (I  him  nnlefs 

common ;  it  is,  prima  facie,  in   the  he  can  prove  fuch  an  exclufive  right. 

king,  andis  public.    If  any  one  claims  Carter  v.  Mercot,  4  Bur,  2162.     The 

it  exclttfively,  he  muft  (hew  a  right.    If  fame  was  alfo  ruled  in  The  Mayor,  &c. 

he  can  (hew  a  right  by  prefcription,  he  of  Oxford  v.  Rtchardfou,  4  7*.  i?,  437 . 

may  then  exercife  that  right,  though  Fide  Davys  i^. 


5.     Domina   Regina  vcrfus  The  Duchefs  of      f  358  ] 
Bucklugh  and  Al. 

[Paf.  3  Ann.  B.  R.] 

AT  a  trial  at  bar  upon  an  information  for  fufFcring  a  Manor  beM  h^ 
common  bridge  to  be  ruinous,  which  the  defendants  fcrvicc  of  repair. 
by  tenure  were  obliged  to  repair,  it  was  rcfolved,  ift,  b^f^gcr^Twant 
That  if  a  manor  be  held  by  the  fervice  or  tenure  of  re-  of  any  part  is 
pairing  a  common  bridge  or  highway,  and  that  manor  ^'*^'^«  ^  '^« 
afterwards  comes  to  be  divided  into  feveral  hands  ;  every  j^^'^'i  V^'  ^^' 
one  of  thefe  alienees,  being  tenants  of  any  parcel  either  6  Mod!  1 50. 
of  the  demefnes  or  fcrviccs,  (hall  be  liable  to  the  whole  ^-  ^  5?7'*<?» 


$s9  |>fg!rtoa^,  Bitiettf,  IBribgrK. 

charge,  and  are  contiibatarj  among  diemlelfcs.  And 
Aoagh  the  lord  of  the  manor  mi^ic,  itpoo  die  fiereral 
alienations,  agree  to  (Ufchaige  thdfe  that  pnrdafed  of 
him,  of  fiidi  repairs ;  yet  th^  fliall  not  alter  the  remedy 
for  the  jmbiic,  but  onlt  bind  the  hud  and  thofe  that 
claim  under  him.  As  tne  whole  manor,  and  every  part 
of  it  in  the  pofleffion  of  one  tenant,  was  once  charge^ 
able  with  die  reparation,  fo  it  fliall  remain,  notwithftand- 
ing  any  aft  of  the  proprietor  :  It  fliall  not  be  in  his  powef 
to  apportion  the  ch^e  whereby  the  remedy  for  pnbEe 
benefit  fliould  be  made  more  difficult,  or  by  alienationi 
to  perfons  unable,  to  render  it,  in  rdTpeft  of  the  parts 
which  fliouId  come  into  fuch  hands,  quite  fruB^ate. 
And  the  charge  adly.  That  though  a  manor  fubjeft  to  fuCh  charge  eomes 
h^^io^  into  die  bands  of  die  Crown,  yet  die  duty  upon  it  eonti- 
CrcwB.  nues,  and   any  perfon   claiming  afterwards,    under  the 

Crown,  the  whole  manor,  or  any  part  of  it,  fliall  be  li- 
able to  an  indi£lmcnt  or  information  for  want  of  due 
repairs. 

[359]       6.     Domina  Regina  vcrfits  Inhabitants    of 

Ciuworth. 

[Paf.  3  Ann.  B.  R.] 

Whnt  inhjhit.  ^pHE  defendants  were  indifbed  for  not  repairing  a  com- 

Se,i!ef  ro^ft  ™^*^  footway,  and  confefled  it,  and  fubmitted  to  a 

aUb*repair  the     fine.     £t  per  Cur.    The  matter  is  not  at  an  end  by  die 

^y-  ^  ^**J: .   defendants  being  fined,  but  writs  of  dtfirwgas  fliall  bo 

«39«       *       ^  awarded  in  infimtunij  till  we  are  certified  that  the  way  U 

repaired  {a) ;  but  the  defendants  are  not  bound  to  put  it 

in  better  condition  than  has  been  time  out  of  mind,  but  as 

it  has  been  ufually  at  the  beft  {b). 

{a)  By  flat.  13.  G.  3,  ch.  78.  r.47.>  did  for  the  Crown,  and  mourn  for  a 

all  fine5,  iflues,  penalties,  or  forfeit-  new   trial,  te  die  erodnd  chat  die 

ores  for  not  repairing  the  highways,  county  is  not  obliged,  for  public  con* 

(hall  be  paid  to  fuch  perfon  as  the  yeniefice,  to  make  a  bridge  m^dSrrtluEn 

Court  impofing  the  fame  (hall  appoint,  it  has  heretofore  been.  Lord  Ka^mi, 

to  be  applied  towards  the  repair  and  and  Grd/t,  J.  intimated  ao  opinioD9 

amendment  of  fuch  highways.  that  a  county  //  bound  to  widen  as  oc- 

{h)  K.  anJ  Inhabitants  of  Cumber'  cafion  may  require:  and  BtMtr,  J. 

lan^t  liili.i'^.G,  3.     The  defendants  contra  %  ahfinii  J/Btmirft:  Bat  a  new 

were  inclined    for   not    repairing    a  trial  was  unanimoufly  rcfnied,  as  therS 

bridge ;  and  one  of  the  defeds  com-  appeared   other  defeds   fufficieBt  to 

plained  of  was,  its  being  too  narrow  fupport  the  convidion.    MS, 
lor  the  exigencies  of  the  public.  Ver« 


^^    Domina  Regina  ver/us  Inhabiwnts  Com. 
Wilts. 

[Mich.  3  Ann.  B.  R.] 

tNFORMAT  ion  agaiiift  the  county  for  not  repairing  County  liable  to 
^    Lnycock  bridge  5  tliey  pleaded,  that  the  viUage  of  Lay^  S/the'y  fai 
coci  ought  to  repair  it ;  and  it  was  proved  in  evidence,  that  charge  a  particu. 
the  juftices  of  the  feflions  had  made  an  order  upon  the  larperfon. 
village  to  repair  it  j  but  the  Court  held  that  was  no  evi-  J  j^*^^  ,  J;,^ 
dence,  for  the  juftices  might  indi£l  for  the  negled):,  but  i9i,ftS5f307. 
tould  not  make  an  order;  and  the  county  is  liable,  unlefs  '^^^'« 
they  can  find  a  particular  perfon  to  charge.     Nsrtiej,  at-  |j^it  jj^/* 
tomey-general,  cited  a  cafe,  wherein  it  was  adjudged,  that 
if  a  private  perfon  build  a  bridge,  which  afterwards  ht" 
fcomes  a  public  convenience,  the  county  (a)  is  bound  to  1Htwk.ch.77. 
repair  it.  ^'  *• 

(a)  R.  ace.  Rex  v.  fFeJi  Riding  ^fYwrkJbire,  5  But.  2594.  a  BU  685. 

8.    Domina  Regina  verfus  SainthilL 

[Trio.  4  Ann.  B.  R.    2  Ld.  Raym.  1174.    S.  C.    See  th« 

Entries  69.] 

tNDICTMENT  found  before  jufticeSK)^  peace  at  the  6  Mod.  tss*  sc. 
4     feilionSj  for  not  repairing  occidentalem  partem  communis  by  ^  nime  of 
pofitis  pedalis  cfiftiinent*  dimid.  pontis  in  comrnuni  femita  $  ^fffp^]^.  ^g^ 
judgment  for  the  queen,  and  error  brought.    It  was  ob-  %  keb.  178. 
jelled,  that  the  22  H.  8.,  by  Which  juftices  of  peace  have  i^*"^*®j^;,^ 
their  jurifdidion  of  nuifances  in  bridges,  extends  only  to  i^^^jup.B^R. 
bridges  in  the  common  highway.  2  Inft.  701.    Vide  WeJTs  Temp.  Hard. 
Pref.  1 19, 156.     2dly,  It  ought  to  fhew  the  quantity,  viz.  3*^' 
fo  many  feet  in  length,  and  fo  many  in  breadth.     It  was 
anfwered,  that  there  may  be  communis  Jlrata^  which  is  not 
the  king's  highway,  and  yet  the  juftices  have  power  ever 
nuifances  in  that  cafei  not  by  virtue  of  the  22  H.  8.,  but 
^  the  I  £•  3.,  which  gives  power  of  all  nuifances.    The 
Court  doubted  as  to  the  firft  exception,  over-ruled  the  fe*  Pom  ptdilia, 
cond,  it  being  faid  dimidiums  but  held  th^t  pons  pedaiis  did  \']^'^j^'^['  5'/ 
not  fignify  a  foot«bridge,  but  a  bridge  a  foot  long  *,  and  fo  f.  j  Ibid.^c.  ?#• 
reverted  the  judgment,  hciug pedalis  for pede^ris.  f«89« 


Vol.!.  Og 
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l^oitfe  anD  l&utlbCng. 


Tenant  verfus  Goldwid. 

[Mich.  3  Ann.  B.  R.     2  Ld.  Raym.  10S9.  S.  C] 

viJe  Record,      Y  N  ail  aBton  on  the  cafe  the  plaintiS*  declared,  that  he  was. 
21  Jsf  c  ^UaL        poficflcd  of  a  mefluagc,  and  in  a  cellar,  part  thereof, 
c«fcs  311, 360.  was  wont  to  lay  coals,  beer,  s:fc. :  lliatthc  cellar  joined 
Defendant's  pii-  xo  {j^^  defendant's  mefluagc  ;  and  by  a  wall  which  mc  dc- 
pLi!tiion'wjiis     fendant  dcbtnt  reparare  was  feparated  and  defended  from 
tVom  Ue [Uin.   the  defendant's  privy,  and  that  for  want  of  repairing  this 
r^fcodjn^ou  h   ^^^^*  fadiiates  Iffordida  furies  predlEl.  in  cellarium  ijfius 
xot\\2h\htl»\\  ^"^'f^^^^^U  ^^'    There  was  judgment  by  de&ult,  and 
ofcoaHaonri^hc  damages  upon  the  writ  of  inquiry :  And,  upon  a  motfon 
*^T^  j5^'  g      in  arrcft  of  judgment,  Ho/t,  C.  J.  was  at  firft  of  opinion, 
Kortcfc.  2-2.      ^^^^  ^'^c  defendant  being  a  tertenant,  the  plaintiff  could 
ft  Roi.  141.       not  put  a  charge  upon  him  without  (hewing  a  fpecai  title* 
"2""  U^Ra^m!  ^P^"  *'^*®  '^  ^^^  afterwards  argued,  that  there  have  been 
1568.         ^     cafes  where  the  plaintiff  has,  by  a  dejuredehiot  tst  cwfite^ 
vitf  charged  the  defendant  even  where  a  tertenant.  Sands 
and  Trefn/es,  i  Cro.  575.     In  the  cafe  of  a  watercourfc^ 
6  Mod.  3T3,      3  Lev.  266.     In  the  cafe  of  a  way,  i  Lnt.  119.      An* 
a'^'  ^^'o^^l^^  ^^  ^'  '5  "®^  neccfl;iry  in  any  cafe  for  the  plainriff  to  flicw 
T  Lev.  14 S.  ^    a  title  where  the  defendant  is  liable  of  common  right. 
2  Vent.  i85,«cc  Thus  it  is  not  rcquifite  in  an  aflize  for  a  rcnt«fervicc,  or  for 
.3  Kcb.  52^.      common  appurtenant  to  make  title  even  againft  the  terte- 
nant ;  a/iter  of  an  aflize  for  a  rent-charge  or  common  in 
grofs,  unlefs  the  afhzc  be  againft  the  pernor  of  the  profits. 
22  H.  6.  15.  ^M  35  H.  6,  7.  ^.     So  of  all  charges  by  a£l 
in  law,  as  againft  a  parifh  for  not  repairing  a  highway  ; 
otherwifc  if  againft  a  private  perfon  :  That  the  flowing  of 
this  filth  was  an  aclual  trefpafs,  like  the  cafe  6  f .  4.  7., 
Fitz.  Tre/.  no. :  And  that  every  man  ought  to  nfe  and 
la  what  cafes      keep  his  own,  fo  as  not  to  damnify  his  neighbour.     That 
•^  ^S^^IIXer  ^^^  ™^"  might  compel  anotlier  to  repair  his  houfe,  in  fc- 
to  repair  kU  own  ^^^  cafes.    Two  joint-tenants  of  a  houfe,  one  may  hare 
koufc,  a  writ  de  reparatione  facienda  againft  the  other  ;  and  the 

writ  fuppofes  quod  ad  reparationem  i^  fuftentationem  damus 
tenetur  :  Al'tter  of  a  wood  and  fence.  Mo*  374.  11  Co.  8a. 
h.  2  Injl.  403.  Reg.  153.  h.  F.  N>  B.  127.  So  if  if.  has 
a  houfe  near  another's,  which  he  will  not  repair,  a  writ 
de  donio  reparanda  lies,  and  fuppofes  quod  reparare  debet ^ 
r  '?6l  1  "^'^te;  The  writ  is  good  without yli/c'/.  Reg.  153.^.  F.N.B. 
12-]. :c.  d.   Rfg.  153.  h.    1  ImJI.  56.  k.      One  man  has  the 

upper 
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upper  part  of  a  houfe,  another  the  lower.  Keltv.  98.  h^ 
Towards  the  end  of  the  term,  the  Chief  Juftice  called  for 
i\)ZpoJlea^  and  gave  judgment  for  the  plaintiff'.     He  did 
not  approve  of  the  cafe  in  Kelw,  98.  ^.^  and  thought  the 
writ  in  F.  N,  B,  127.  b.  mud  be  founded  upon  the  par- 
ticular cuftom  of  places.  The  reafon  he  gave  for  his  judg- 
ment in  the  principal  cafe  was,  becaufe  it  was  the  defend- 
ant's wall  and  the  defendant's  filth,  and  he  was  bound  of 
common  right  to  keep  his  wall  fo  as. his  filth  might  not 
damnify  his  neighbour;  and  that  it  was  a  trefpafs  on  his  Nat.  Brer.  117. 
neighbour,  as  if  his  beads  fliould  efcape,  or  one  (hould  9  ^o-  Aiered*a 
make  a  great  heap  on  the  border  of  his  ground,  and  it  ^utt.^i^'t''^*** 
(hould  tumble  and  roll  down  upon  his  neighbour's.    That  x  sij*.  1 67. 
the  cafe  might  indeed  poiBbly  be  fuch,  that  the  defendant  *K«*>-  8»s- 
might  not  be  bound  to  repair ;  as  if  the  plaintiff  made  a  JJ^' ^*^**  ^*' 
new  cellar  under  the  defendant's  old  privy,  or  in  a  vacant  i  Buiit.  116. 
piece  of  ground  which  lay  next  the  old  privy  before,  in  "?•>•  n«-  Cra. 
fuch  cafe  the  plaintiflF  mull  defend  himfelf :  But  that  can-  ^"'*  *5'' 
not  be  the  cafe  here,  for  then  he  could  not  be  bound  to  re- 
pair ;  and  upon  the  words  debet  reparare^  he  muft  be  ac- 
quitted upon  the  trial.     But,  on  the  other  fide,  if  ^.  has 
two  houfes,  and  the  houfe  of  office  on  the  one  is  contiguous 
to  the  cellar  of  the  other,  but  defended  by  a  wall,  and  he 
IcUs  this  houfe  with  the  houfe  of  office,  the  vendee  mult 
repair  the  wall ;  fo  if  he  keeps  this  and  fells  the  other,  he 
himfelf  muft  repair  the  wall  of  the  houfe  of  office ;  for  he 
whofe  dirt  it  is  muft  keep  it  that  it  may  not  trefpafs.     &(U^ 
held  pro  qiier.     Souihcufe  pro  def. 


^mit  of  Correction*         ^k^^f^ 

^  Vide  St  7  J.  !• 


C.4.  Z7C.a. 
c.  5.  ai  G.  3. 
€.64. 


The  Cafe  of  the  Hundred  of  Blackheath. 

[Pafch.  I  Ann.  B.  R.] 

'np  HERE  being  a  mighty  increafe  of  people  in  the  hun-  Juftlcei  of  peact 
*^  dred  of  Blackheath^  by  reafon  thereof  it  was  thought  ^"X  ^^^c^^t'!^ 
neccflary  to  ered  a  new  houfe  of  correSion  within  that  niimbwof  wrk! 
hundred,  to  reftrain  and  employ  idle  people  and  vagabonds:  houf^a,  if  necef- 
For  this  end  a  petition  was  prefented  to  the  jufticcs  in  their  ^'^j^'j^J^V^hT^ 
quartcr-feffipns  for  fuch  a  workhoufe  ;  and  it  was  ordered  ^f  \^ mhlk'^^ 
Q  g  21  by 
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county.   Vide  by  thc  CouTt,  that  the  jaftices  of  the  precind,  or  any  twa 

H^t  Ko.  s*.  a  <>f  *««^  <**^"W  ca^fc  f^cl*  «^  ^^^^  ^  '^  bmlt^andftiottld 
aflefs  a  tax  on  the  hundred  for  carrying  on  and  completing 
the  faid  work.     Upon  this  a  queftion  arofe.  Whether  the 
juftices  could  caufe  a  houfe  of  corredlion  to  be  ere£led  in 
a  county  which  had  one  already?  It  was  obje&ed»  thai 
this  power  of  the  juftices  was  by  the  39  EJiz.  cap.  4^ 
39  £1.  c  4.  con-  which  ftatute  is  expired.    But  per  Hob^  C*  J«  The  39  Eli%. 
tianed^sCar.  \g  confirmed  by  3  Car.  i.;  and  all  a£ts  condnued  by 
'*  3  Car.  I.  are  likewife  continued  till  it  be  otherwife  ordain* 

ed,  and  this  ftands  upon  the  fame  foot  with  the  43  EHm^ 
which  is  no  otherwife  continued ;  and  the  juftices  there* 
fore  may  increafe  the  number  of  workhoufes  for  die  coan« 
ty,  if  there  be  occafion.     A  fecond  queftion  aiofe,  Whe- 
tlier  the  juftices  could  raife  the  tax  out  of  the  particuhr 
hundred  only  where  the  houfe  of  corredioii  was  to  be 
built?  Broderick  argued  they  mighty  becaufe  it  was  for 
their  particular  comrenience,  and  would  fiife  them  a  greater 
charge  in  removing  vagrants  to  remoter  places,  and  thst 
the  hundred  in  this  refped  might  charge  themfehres  at 
common  law.     Sei  per  Holt,  C.  J.  The  tax  cannot  be 
raifed  upon  any  particular  precinfi  or  hundred,  but  m«ft 
be  a  general  tax  upon  the  whole  county,  becaufe  the  hoele 
of  corre&ion  muft  be  for  the  whole  county,  and  cannot 
be  ereded  for  a  particular  prectnd,  unlels  in  boroagh* 
and  corporations ;  and  he  held  that  this  could  not  be  done 
by  any  authority  at  common  law,  becaufe  it  was  no  charge 
at  common  law ;  Where  the  common  law  creates  a  charge 
upon  any  precin£t,  as  to  repair  bridges,  ways,  churches^ 
f^r.,  the  common  law  gives  them  the  method  of  anfwering 
that  charge ;  otherwife  where  no  charge  is  by  law  laid  upon 
them,  as  in  this  cafe;  therefore* a  majority  cannot  bind 
r  ^53  1       ^c  ^fty  bu^  ^^^  "^u^  agree  \  which  PoweU  and  GwU, 
JiiIkccs  ciawt   Jufticcs,  agreed.    3d]y,  The  whole  Court  agreed,  that 
^'f^W^JJ^*^    feflions  could  not  delegate  their  authority  to  particular 
Odd.  30.  slmi  juftices  of  peace,  nor  inveft  diem  with  a  judicial  power  i& 
tit.  ScffioM^       the  matter,  but  may  refer  a  matter  to  them,  to  inqiiiie 
after,  and  report  baclu 
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3leofail0. 


I.     Brook  vcrfus  Ellis* 

[Paf.  s  W.  &  M.  B.  R.] 

T  T  F  O  N  a  tUvaftavit  fuggefted  againft  both  executors^  infufficint  ft« 
^   viz.  A.  and  B.^  the  writ  was  to  the  iheriff  to  inquire  tttniofd<¥albfit 
of  wafting  by  both;  the  (hcrifF returned  a  dtvaflavk  as  to  f^^I*J^'^*^^ 
A*9  but  utid  nothing  as  to  B»    This  being  ai&gned  for  i  Mod.  aZ&c. 
error,  after  judgment  upon  a  verdid,  was  held  to  be  aided  ^  ^<*^*  ^99* 
by  the  verdift,  being  but  an  infufficient  return,  or  a  mif-  \  ^^^Ih, 
return  by  reafon  of  die  omiffion;  otherwife,  if  no  return  skin.s7>«^*C. 
gt  all.     Vidf  3  Cro.  587.    3  Co.  8).    Noj  72.     Cro.  Car. 

Z.    Dorne  vcrfus  Cafhford. 

(Paf.  9  Will.  3.  B.  R.    1  Ld.  Raym.  266.  S.  C.  Comyni  44* 
S.  C.    2  Sho.  195.  S.  C] 

npHE  plaintiff  declared,  that  he  was  poffeffed  of  the  ^I^^J^J,^^ 
*     Greyhound  inn,  tsfc.^  by  leafe  thereof  for  a  term  of  tqoeeftate.*^ 
years*  and  that  he  and  all  thofe  whofe  eftate  he  had,  ha^  Cartb»  43s. 
tutruHt  £5*  habere  debnerunt  {jT,  eottfueverunt  warn  ad  eccle*  '  l^f**' A"* 
Jiam,  &!.'.,  and  the  defendant  obftru&ed  it*     After  a  ver-  \  sattu  14.  * 
didi  for  the  plaintiff,  the  judgment  was  arrefted  for  this  » 1^*  '7»  9^ 
reafon,  that  Icffee  for  years  has  nobodv's  eftate  but  his  \  JJ^  *J^' 
own,  and  therefore  he  cannot  lay  a  que,  eftate^  and  the  title  143. 1  Lev.  i^ 
is  impolfible  \  but  habere  debuit  without  a  qt^  fftate  had  ^^*  i9* 
been  well  enough.     Adjudged  3  Keb.  528,     i  Ven.  13.  |J3£l;'j^iS^t^, 

I  5lW.  297r  919.   Ld. Raym.  1093.   VijKr*l  Ab»tit,ft.£ft» 

3.     Clerk  verfus  Martin.  [3^4  J 

(Paf.  I  Ann-  B.  R.     f^ide  this  Cafe  title  Bills  of  Exchange, 
pag.  129.,  pla.  12. 

Tp  T  mia  the  diyerfity  there  taken,  that  after  verdi£l  it 
•^  it  may  be  intended  that  no  damages  were  given  fof 
matter  infenfible  i  but  it  cannot  be  fo  intended  for  matter 
fcnfib)e,  but  infufficient  in  law. 

Cg3 
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4.     Courtney  verfus  Strong. 

[Mich.  4  Ann.  B.  R.     2  Ld.  Raym.  1217.  S.  C] 

^^•"Pfi^j^    TN  aJfum^U  the  phinufF  James  Cwrtney  declared,  that 

jnlc't  aJfJafteSi  ^^  confidcTatioii  that  he  had  agreed  with  the  defendant 

becaufe  nudum   at  his  requcft,  that  the  defendant  quUie  ocit^aret  quoddam 

P*""^'   ^*    mefuag.  £5*  viginU  acras  terra  ofurat.  cum  redditu  2o/.  ttuper 

a6^!  S.  C.  dif-  concejfum  cuidam  Jobanni  Courtney  liber.  W  immun.  ah  mmin 

i«rently  rqK>rt-    moleftottofie  pr4tfat.  JacM  Courtney  ratione  reddii.  pr4t£8m 

^  'on\^'   *^  defendant  promifed.     Non  ajjumtfit  was  pleaded,  and  a 

Raym.  accoidi    vcrdifl  for  the  plaintiff.     But  judgment  was  ancfted  on 

with  chi«.  the  motion  of  Mr.  Eyre^   for  that  thtf  rent-charge  was 

granted  to  John  Courtney^  and  not  to  the  plaintiff;  and 

there  was  no  room  to  imagine  an  affignment,  €»r  diat  the 

rent  did  not  coptinue  in  John,    So  then  the  defendant  was 

to  pay  the  plaintiff  for  not  doing  that  which  he  had  no 

right  to  do,  which  is  nudum paclum^  and  no  conSderation. 

*  *"'•  9a4«       It  was  urged  by  Mr.  Squihh  for  the  plaintiff,  thit,  being 

*"*    ^  '        after  verdidi,  the  Court  muft  intend  a  confideration,  and 

that  there  was  an  affignment.     Curia  contra  :  Here  was  a 

promife,  though  not  a  legal  promife,  and  fuch  as  could 

bind  ;  and  if  that  promife  which  is  laid  was  fully  proved, 

the  jury  might  well  find  the  verdi£l ;  Et  per  Powell^  Tbcy 

could  not  but  find  it. 


5.     Crouther  veffus  Oldfeild. 

[Hill.  4  Ann.  B.  R.     2  Ld.  Raym.  1225.  S.  C  ] 


l»'9*      nrHE  plaintiff  declared,  gtwd  cum  fnjuus fuiffct  it  uno 
ftaie  laid  meffuagio  i5*  decern  acris  terra  in  N.  pnrcell.  manerii  de 

rithoot  f4jin^,    W.  ac  tent,  per  copiam  ratuhr.  Cur,  manerii  iffius  ut  tenens 
jTolimiat.do-  ciijlumarius  in  fcoJo  fmbl'ui  fecund,  ccnfnctudinem  manerii s 


Med.  If,  t9* 
Artie  17c.  C 
pyhold  eftaie  I 
without  f 

wHi  iaw  wirtJ,  c^nique  ipfe  pnrfeti.  q:ur.  habeat  i^  habere  defeat,  ip/^'que  fe* 

becaufe  the  UnJi  cmntj  tcneiites  cuP.umarii  manerii pradicf.  per  confuetud,  infra 

IdirtU^n  ''•*''^^'*'  '^^-  ^  ^^"'^P'^rc  cujus,  ^c.    Habuer.  C5'  habere  debuerunt 

ilf  ronfueverunt   communiam  pajiura  in  qr/odam  loco  vocatm 

IVaiwlcs  Moor  pr.rcelL  dicli  manerii  pro  omnibus  averiis  com^ 

municnlibus  fupcr  ttnementa  fua  cujlumaria  levan.  l^  cuhem* 

tatiquam  ad  teneme'ita  fua  ptJtdiQ.  fpecian,  i^  pertinen.  pra^ 

L  i^S  J        ^'^'  ^^"*^"  dtfendcns  to  deprive  him  of  his  faid  common, 

had  inclcfcd,  per  qucdj  iifc.     Upon  not  guilty  pleaded,  Ac 

plaintiff  had  a  vcrdifl ;  but  upon  motion  in  the  Common 

Pleas,  judgment  was  arrefted.     Upon  this  the  plaindff* 

brought  a  writ  of  error  iu  B.  R.,  and  that  judgment  was 

reverfed.     lil,  It  was  agreed  in  this  cafe,  that  a  mincan- 

tipl  be  a  copyhoMcr,  nor  w  cftate  be  a  copyhold  eftate^ 
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though  It  be  held  per  copiam  rotulorum  \sf  fecufidum  confue^ 
iudxnem  maner'tiy  unlets  it  be  alfo  ad  voluntatem  domini /  and 
the  Chief  Juftice  faid,  the  great  difFerence  between  copy-  In  plwding  co- 
holds  and  cudomarj  freeholds,  which  pafs  by  furrcnder,  gcicnt'to&cw' 
is  {a)y  that  tlie  copyholder  is  in  by  demife  from  the  lord,  thegruitoftbe 
but  in  the  cafe  of  cuftomary  freeholds  the  lord  is  only  an  *<>"*  J  'Vi^TIc 
inftiument :  and  that  in  pleading  a  title  to  a  copyhold  ^Ji^'^uiefur- 
eflate,  it  is  fufficient  to  (hew  a  grant  from  the  lord ;  but  renderor  muft 
in  the  other  cafe  it  is  not  enough  to  (hew  that  the  lord  ^ ?'^mi  614 
granted  it,  or  that  A.  furrendered  to  the  lord,  and  he  ,1,0*899. 
granted;  but  it  muft  be  (hewn  that  the  furrenderor  was  5  Co.  35.  Hob. 
feized  in  fee,  and  furrendered  to  the  lord,  and  he  granted,  'y»  *'9« 
ts^c.     2dly,    It  was  agreed,  that  if  this  eftate  muft  be  *   *"°    ^    ' 
taken  to  be  freehold,  the  judgment  of  the  Common  Pleas 
was  rightly  given :  For  then  the  plaintiflF  being  feized  of  a 
freehold  eftate,  to  make  a  title  to  the  common,  (hould 
have  prefcribed,  that  he  and  all  thofe  whofe  eftate  he  had, 
have  time  out  of  mind  had,  Uc*^  and  cannot  make  a  jtitle 
by  cuftom,    according  to  i  Cro.  418.  {b)     And  here  the 
Court  admitted  the  cafe  of  DorneTiwd  Cajhford^fupra pla.  2., 
and  faid,  that  though  the  plaintiff  in  poiTeflbry  aflions 
may  declare  upon  his  pofTeflion  without  fetting  out  a  title  % 
yet  if  he  undertakes  to  fet  out  a  title,  and  (hews  a  bad  one, 
the  verdia cannot  cure  that.    Vide  1  Cr^.418.  a  Cro.  315.  Verdiawillnot 
2  Saund.  136,  186.     I  Mod.  294.     But  the  Court  held,  Ihi*^^^"' 
that  now  after  verdid  this  eftate  of  the  plaintiff  muft  be  though  it  need  ' 
taken  to  be  a  copyhold  eftate,  and  not  a  freehold  eftate,  ?*^^*^^*i 
becaufe  it  is  both  laid  and  found  that  the  tenements  were  ,^"pi.  5/409* 
parcel  of  the  manor,  arid  that  by  cuftom  the  plaintiff,  ut  pi.  3, 480. 
/<///»///  cuftumar,y  has  common  ;  all  which  is  utterly  impof- 
fible,  unlefs  the  tenement  was  copyhold,  and  therefore 
muft  be  fuppofcd  fuch,  though  the  words  a^  vohtntatem 
da/nhii  were  omitted,  comparing  it  to  the  cafe  of  debt  for 
rent  by  an  afFignee  of  a  rcverfion,  who  (hews  no  attorn- 
ment, and  has  a  verdi£b;  and  the  cafe  in    i    Sid.  2 1 8* 
Upon  this  foot  the  whole  Court  held,  that  though  a  title,  ^^I'^atJ^Wdr 
which  could  not  be  good,  could  never  be  aided  by  a  ver-  fet  Forth,  not  a 
dift  i  yet  a  title  in  a  declaration  which  was  only  imper-  ^^  <*"«•    Cro. 
fcftly  fet  forth,  and  where  the  want  of  fomewhat  omitted  ^"'  *^^*  j^l*^^ 
might  be  fupplied  by  intendment,  was  cured  by  verdi£t  (r):  319!  i^nte  130, 

And 

{a)  Vide  5  Bur.  2764.  comftances  relative  to  that  a£Uon  (hall 

\b)    R,  ace.  Grimjiead  v.  Marlcwe,  be  fuppofcd  by  the  verdid.     Whai- 

47*. -R.  717.         ^  ever   is  ciTcnlial  to  the  gift  of  the 

(c)  This  rule  is  confirmed  by  all  adlion,  and  cannot  be  <;aFed  by  verdifl, 

the  authorities  relative  to  the  fobjefl,  are  fuch  fubftantial  /a£lt  as  muft  be 

of  which  the  following  may  contribute  laid  in  proper  time  and  place,  fo  that 

to  its  illuftration.     Gilb.  C,  B.  121,  the  defendant  may  traverfc  them  dif- 

139.— The  gill  of  the  adUon  roufl  be  tin£Uy,  if  he  pleafes  ;  but  fuch  parts 

fubiUntially  alleged,  but  any  other  cir*  of  a  declaration  as  cannot  make  a  fub« 

G  g  +  ftaniivc 
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And  hereupcm,  fuppoGng  this  to  be  a  cbpjrhoU  eftalc^ 
there  arofe  thefe  objedlioiis :  ift,  lliat  the  caftom  was  na% 

aJKeged 


ftandre  ifltie  fiiall  be  intended  after 
verdi£l,  becaufe  they  are  matter  of 
form  only. 

Hmtcbims  V.  SHrvens,  Raym^  487. 
2  SJko.  234«  The  bargainee  of  a  re- 
verfion  brooght  debt  for  rent,  with- 
out alleging  attornment,  and  obtain- 
ed a  verdid;  and,  npon  motion  in 
arreft  of  jadgment,  it  was  held, 
that  the  declaration  was  cored;  as, 
without  proving  it  at  the  trial,  the 
plaintiff  could  not  have  had  a  verdid. 
Suttman  v.  Hau  Comyns  t66.  The 
party  prefcribed  for  a  pew,  outdid  not 
allege  an  u/agt  to  repair  it ;  this  was 
aid^  by  the  Terdid,  and  the  Court 
prefumed  that  a  good  prefcription  wat 
proved ;  Btll  v,  Simpjom,  a  If'il/.  10. 
In  debt  on  an  award,  omitting  to  ilate 
the  arbitration  bond  was  helped  by 
verdid ;  Frederick  v.  Lockup,  qui  tarn 
iu  error,  \  Bur.  201 8.  The  original 
plaintiff  fued,  as  well  for  himfelf  as  tke 
pariJhofPi.^upon  a  penal  ftatute,  giving 
one  moiety  of  the  forfeiture  to  the  in- 
former, and  the  other  to  the  poor  of 
the  panfh  where  the  offence  was  com- 
mitted, but  did  not  tdlege  tbi  ojfeuce  to 
have  been  committed  iu  A.,  the  omiflion 
was  cured,  as  it  muft  have  been  proved 
at  the  trial  that  the  offence  was  com- 
mitted in  J,,  the  jury  having  found 
that  the  defendant  did  owe  to  the  poor 
of  that  pariih  ;  fP^(/ion  v.  Ma/ou  and 
CbapmoH,  3  Bur.  1725.  In  an  adion 
on  bond,  with  condition  for  a  perfoo 
appointed  bailiff  of  a  hundred  duly  to 
execute  tbe  njice  luitbiu  tbe  hundred,  and 
execute  all  wai  rants,  and  make  return 
thereof;  breach  wasafligned,  that  the 
bailiff  had  not  returned  a  particular 
warrant,  and  the  defendants  rejoined, 
that  he  had  ;  on  verdid  for  the  plain- 
tiff, the  Court  held  that  the  replica- 
tic  n,  not  averring  the  warrant  to  be 
direded  to  him  as  bailiff  of  the  hun- 
dred, was,  if  faulty,  made  good  by 
the  verdid;  Avety  v.  Hoote,  Co^p, 
825.  Declaration  that  the  defendant 
ujcd  a  gun,  tcyf?2  an  engine  for  the  re- 
jiruclicn  ef  gaffie,  was  held,  aficr  ver- 


did, to  impon»  that  the  goo  [being 
an  engine]  was  nfed  hur  the  deftroc- 
tion,  &r.  It  was  faid  by  Lord  Mmm/- 
field,  that  a  verdid  will  not  mend  the 
matter  where  the  gift  of  the  adion  is 
not  laid  in  the  declaration,  but  k  w^ 
eure  ambiguity,  and  the  vfe  mnft  have 
been  provwl  at  the  trial,  othcrwile  the 
verdid  could  not  have  been  iboad  for 
tbe  plaintiff.  SbeatfiM  amd  otbere,  mfr 
figneee,  v.  UeJUden,  3  T.  R.  779.  The 
plaintiffs  declared  as  e\fflgnut  rf  A.  and 
B,,amd  al/oasiiffrgmestfCpUidtZfttT 
verdid  for  them,  the  Court  held,  that 
if  they  could  intend  that  the  plaintiffs 
ftood  in  fttch  a  relation  to  tbe  bank- 
rupu  as  would  fapport  the  adion,  they 
were  bound  fo  to  do ;  that  there  might 
be  a  joint  commiffion  againft  them  all^ 
feparate  commiffions  againft  each;  or 
if  it  muft  be  uken  that  there  was  one 
commiffion  againft  j(»  u^d  B, ,  and  ano- 
ther againft  C.,  the  former  might  have 
been  in  a  joint  debt  of  the  two,  and 
the  latter  in  a  feparate  debt  of  the  third, 
(It  was  agreed  that  two  fuch  com- 
miffions could  not  be  nuintaiucd  on  a 
joint  debt  of  tbe  three.) 

Stotejhury  v.  Znutb,  2  Bur.  92  f.  De- 
claration on  a  prooiife  to  pay  money  to 
an  ofHcer  to  accept  bail  is  not  aided  ; 
the  Court  held,  that  there  was  no  pre- 
tence for  prefuming  the  confideratiofi 
to  be  lawful  after  verdid,  as  it  was 
ftated  upon  the  face  of  the  drclaratioo^ 
and  manifeftly  appeared  to  be  itlegal. 
Rufljtom  V.  Affiuall,  Doug,  679.  It  was 
ruled,  that  the  want  of  alleging  a  de- 
mand from  the  acceptor  of  a  bill  of 
exchange  on  the  day  it  becomes  due, 
anJ  notice  of  non-payment,  is  doc 
helped  by  verdid  in  an  adion  againft 
the  indorfer.  Lord  Mausfield  faid.  The 
rule  is,  where  the  plaintiff  has  ftated 
his  title  or  ground  of  adion  defedive- 
ly  or  inaccurately,  becaufe  to  entitle 
him  to  recover,  all  circumftances  ne* 
ceffary,  in  form  or  fubftance,  to  com* 
plete  the  title  fo  imperfedly  ftated^ 
muft  be  proved  at  the  trial,  it  is  a  hai. 
prefumptjQQ  that  they  were  proved^ 

hot 


alleged  ekpteftly,  qued  infra  manerium  prstdtB.  talis  babetnr 
isf  a  tewiptM^  (S'r.i  but  quod  cum  ipfe  per  amfuetufintm  ha^ 
ken  dAeaiy  which  does  not  affirm  a  cuftom,  but  fnppofe 
it.  Vide  4^Co.  31.  *.  Faugb.  251,.  253.  2  Cro.  185. 
Co.Ettt.  123,*.  Raft.  627.  2dly,  That  they  ought  not 
to  claim  common  tanquam  ad  tenementa  fuafpeBan.  is^  per* 
tinen*^  for  it  is  annexed  to  the  eftate^  and  not  to  the  land ; 
the  reafon  b*  becaufe  the  cftate  grew  by  cuftom,  and  fo 
did  the  conmion  as  part  thereof,  or  rather  a  privilege  an- 
nexed thereto.  Vide  2  Cro.  253,  2  BrownL  Entr.  96. 
If  a  copyholder  purchafe  the  freehold  of  his  copyhold,  his 
common  is  gone.  As  to  the  firft  objedion,  the  Court 
held,  that  it  was  but  a  defedive  title,  and  there  was  room 
enough  to  induce  a  proof  of  the  cuftom ;  and  it  was  only 
an  informality  of  laying  the  cuilom,  which  is  cured  by  the 
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but  that*  where  the  plaintiff  totally 
omits  to  ftate  his  title  or  caufe  of  ac- 
^on»  it  need  not  be  proved  at  the  trial, 
and  therefore  there  is  no  room  for  pre- 
foroption.  Spiers  v.  Parker,  I  T,  R, 
141.  The  (lacute  19  Geo,  2.  ch.  30. 
gives  an  action  for  prefCng  mariners  in 
merchants'  feryice  in  the  Weft  Indies, 
unlefs  they  hs^ve  deferted  from  fome 
ihip  of  war  :  A  declaration  founded 
on  this  flatute  mufl  aver*  that  the  ma- 
liner  has  not  deferted  from  any  (hip 
of  war,  and  the  omiifion  thereof  is 
fatal  after  verdia.  Bidler,].  faid, "  As 
fo  its  being  intended  after  verdiQ,  no- 
thing is  to  be  prefnmed  but  what  is 
exprefsly  dated  in  the  declaration,  or 
what  is  necefTarily  implied  from  thofe 
fadls  which  are  dated.  That  is  the 
fiafe  where  a  feoffment  is  pleaded  with- 
out livery  ;  the  livery  is  always  implied, 
becaufe  it  makes  a  neceifary  part  of  the 
feoffment.  I  know  of  no  deciuon  againd 
this  rule.  *^-^BiJhop  v.  Hwfward,  4  7'.^. 
470.  The  declaration  dated,  that  a 
promiflbry  note  was  indorfed  by  the 
plaintiff  to  the  defendant,  who  re- 
mdorfed  it  to  the  plaintiff;  judgment 
was  arrefled,  though  the  Court  ad- 
mitted  tha(  a  cafe  might  poffibly  hap  • 
pen  in  which  the  plaintiff  might  have 
dated  that  he  was  fubdantially  entitled 
to  recover  on  the  note. 

Good  V.  f^lUott,  3  r.  R.  693 .  In  an 
aflion  on  a  wager,  whether  a  woman 
had  bought  a  waggon,  Buller,  J.  held^^ 
t)iat  judgment  ought  to  be  arrcdcd. 


becaufe  it  might  have  been  pertinenl 
to  the  ifTue  to  give  evidence  that  die 
dole  it,  and  wagers  are  illegal  whicU 
ad'ed  the  chara^ers  of  third  perfons. 
But  the  other  Judges  were  of  a  con- 
trary opinion,  as  nothing  of  that  kind 
appeared  on  the  record  ;  and  the  wager 
was  not  illegal  becaufe,  by  fome  |^- 
fible  fuppoQtion  which  ingenuity  mighl 
devife,  it  might  affedk  (he  intered  of  a 
third  perfon. 

Vldi  Palmer  v.  Stavely,  ante  24, 
Gould  v.  Jchnfon,  ante  2  5 .  Roe  v.  Haugb^ 
ante  29.  Nelthorp  v,  Anderjon,  ante  114^ 
Eafi  y.EJJington,  ante  13O.  Harmony • 
Owden,  ante  140.  Butterfteld  v.  Bnr^ 
roughs,  ante  21 1 »  Buxendin  v.  Sharps 
Jenkins  v.  Turner,  po/l,  662.  Rann  Y^ 
Hughes,-;  Bro.P.CsS^'  -^^v.BiftiOp. 
of  Landaff,  Sir.  I  po6  Ifickery.  Norris^ 
Rep.  B,  R.  Temp.  Hard.  1 16.  Bum  et 
ux  V.  Mattaire,  id.  119.  Palgrawe  v, 
Windham,  Str.  a  1 2.  CaftU  v.  Baily^^ 
Corny ns  C28.  Tcn^linv.Burlace,  l  fViJ/. 
6.  Foutbers  v.  Bryan,  1  Wilf  180.  JU 
Ian  V.  Hundred  of  Kirtqtf»  2  Bl.  842^ 
Warner  v.  Green,  Com.  114.  May  v« 
King,  Com.  1 16.  Benjou  v.  LiJIe,  Contm 
576.  Sutton  V.  John/on,  f  T.  R.  508, 
Anon,  1  Ld.  Re^m.  452  ;  2  Ld.  Raym. 
lc6o.  Pudey  v.  Stacey,  5  Bur.  2698^' 
Marriott  v.  Lifter,  2  IVilf  141  Bid'* 
good  V.  Way,  2  Bl.  1 236.  Coplefton  v. 
Piper,  I  Ld.  Reym.  191.  Small  v.  Cole^ 

2  Bur,  1159.  I  Vent,  119,  34,  123. 
Com.  Dig.  Pleader,  c.  8^7.     Bui.  N.  P.^ 

3  20* 

yerdici. 


$66  Imiiatlince. 

Tcrdi£l.     As  to  the  fccond  objection,  the  Quef  Jnfticc 
P^^°^  ***       took  this  dificrence,   r/s.    Where  a   copyholder  claims 
^dkmgmi^to  die  coniinon  in  the  w;:ilc6  of  a  manor,  it  properly  and  ftridly 
cftatcyjuMitofhe  belongs  to  the  eftate,  and  if  he  cnfranchiie  his  coprhold, 
had.  &UV.6;.  j^  ^-|j  ^ifc  his  commoD  is  loft;  bat  where  be  claims  it 
out  of  the  manor,  it  belongs  to  the  land,  and  not  to  the 
cftate ;  and  if  he  enfranchife  die  eftate,  the  commoo  con* 
tinues :  Bnt  all  the  precedents  of  common  are  tattfumm  ad 
iemmenta  fua  fpeSafu     ^  Co.  113.  Co.  J?itf.  9.  Dy.  363.  ^. 
I  SaumL  349.    2  SaufuL  321.    Co.  Ent.  574.    WmcbEttt. 
931,  1026,  1027,  nil.    Htrn  81.    Brownie  RttL  428^ 
430.     And  the  Chief  Jnftice  thought,  that,  fince  die 
pleadings  were  fo,  the  common  might  be  £ud  to  belong  to 
the  copyhold  tenement,  fince  it  belonged  to  the  copyhold 
eftate ;  for  that  which  belongs  to  the  cftate  belongs  to  the 
tenement :  And  the  judgment  was  reverfed  after  great  de- 
liberation.    Fide  I  Lut.  126.  The  report  of  the  jodgmeat 
of  the  Common  Pleas. 


[  367  ]  3mparlante. 


I .     Anonymous. 
[Mich.  ioWiU.3.  B.R.] 


Specja!  tmpar> 
faioce. 


T  N  an  adion  brought  againft  H,^  he  pleaded  to  the  ]%kx\U 
*  di£lion  of  the  Court,  and  the  declaration  being  not  de- 
7  Mo4. 6a.  livercd  four  days  before  the  end  of  the  term,-  pleaded  it  as 
he  might  by  the  courfe  of  the  court  within  the  firft  four 
days  in  the  fubfequcnt  term ;  and  the  clerk,  to  avoid  the 
trouble  of  making  up  a  poft-roll,  entered  it  with  a  fpecial 
imparlance  as  of  the  fubfequcnt  term,  which  fpoiled  the 
plea  ;  and  the  clerks  were  ordered  to  make  up  poft-roUs, 
and  not  to  ufe  thefe  fpecial  imparlances,  which  Holt^  C.  J. 
faid,  were  crept  in  of  late,  and  were  not  known  formerly. 

2.  Anonymous. 
[HiU.  11  Will.  3.  B.R.] 

impAriincc opon  jnER  Holt^  C.  J.  In  an  information,  if  the  defendant 
•n  infonnjiion,  1  comcs  in  upon  the  firft  procefs,  he  has  an  imparlance 
n/fo/howLng.  of  courfe;  but  if  upon  the  attachment,  he  muft  plead  £if« 
l^wft.  371.  pi.  10.  Jlanter* 


3imilienti  Sppenuant,  anH  appurtenant  367 


3.     Bomina  Regina  vcrfus  Rawlins, 

[Mich.  3  Ann.  B.  R.] 


f  WL  INS,  being  bound  by  recognizance  to  appear  |  ^*  *43- 
and  anfwer  an  information,  appeared  at  the  day,  and  jg./   ^ 
prayed  an  imparlance.     Et  per  Northey,  attorney-general. 
An  imparlance  is  not  to  be  denied  ;  but  for  how  long  (hall 
he  be  allowed  to  imparl  ?  Et  per  Cur.  An  imparlance  is  a 
reafonable  time  to  advife,  and  there  have  been  imparlancefs 
from  one  return.day  to  another ;  but  now  they  are  always 
from  one  term  to  another  in  the  crown-office.     Yet,  per 
Holt,  C.  J.  it  feems  reafonable  that  the  defendant  fliould 
have  the  fame  time  on  fuch  an  appearance,  as  if  he  had 
ftood  out  and  come  in  upon  an  attachment  or  capias^  i.  r. 
the  fame  time  that  the  lengtK  of  the  procefs  would  cake  up, 
and  no  more ;  for  when  he  had  come  in  upon  that,  he  Poft.  371. 
muft  have  pleaded  inftanter. 


3(ncti>ent,  ;appenl>ant,  anb  :ap<    [368] 
purtenant. 


PoolcV  Cafe. 

[Mich.  2  Ann.  Coram  HoIt>  C.  J,  At  niii  prias  in  Middlefex.] 

'Y^ENANT  for  years  made  an  under-leafe  of  a  houfe  Things fct up %y 
Holhorn  to  7.  5.,  who  was  by  trade  a  foap-boiler.  ^«  ^^  y««'»» 

«  •'  .  i-  •  .  /  r\  for  the  conve- 


J>  S.,  for  the  convenience  of  his  trade,  put  up  fats,  cop-  „j^^^  ©f  trade 
pers,  tables,    partitions,   and  paved  the  back-fide,   tic.  are  removable 
And  now  upon  z  fieri  facias  againft  J.  5.,  which  iflued  on  ^""ng  the  term, 
a  judgment  in  debt,  the  (heriff  took  up  all  thefe  things,  and  ^^i  ^.^  s!c!* 
left  the  houfe  dripped,  and  in  a  ruinous  condition ;  fo  that  %  D.  315.  p.  u 
the  firft  lefice  was  liable  to  make  it  good,  and  thereupon  *^***'  ^S* 
brought  a  fpecial  adion  on  the  cafe  againft  the  {heriff,  and 
thofe  that  bought  the  goods,  for  the  damage  done  to  the 
houfe.     Etper  Holt,  C.  J.  it  was  held, 

id.  That  during  the  term  the  foap-boiler  might  well  re-  Co.  Lite.  53.  a. 
move  the  fats  he  fet  up  in  relation  to  trade,  and  that  he  j,<^*'sw^b. 
jnight  do  it  by  the  conanjon  law  (and  not  by  virtue  of  any  ^L^  l^s!'\^^ 

fpecial  Moor  177, 178* 


3158  SttoiftoKtutf,  InfiitmsttonK,  &c. 

ijpecial  cuftom)  in  favour  of  trade  and  to  encourage  indoA 
try :  Bat  after  the  term  they  become  a  gift  in  lanr  to  him 
in  reverfion,  and  are  not  remoreable. 

?^TcS^^"      ^^*y»  "^^^  ^'^^^  ^"^  *  dificrcnce  between  what  the 
Owen  70,71.     ibap-boiler  did  to  carry  on  his  trade,  and  what  be  did  to 
complete  the  houfef  as  hearths  and  chimney-pieoca^  which 
he  held  not  remoreable. 

3dly»  That  the  flieriff  might  take  them  in  ezccntioiiy  as 
wdU  as  the  onder-leflee  might  remoye  them,  and  £0  tbb 
was  not  like  tenant  Cor  years  without  impeaduneat  of 
wafte  I  in  that  cafe  be  allmred  the  (beriff  coqU  not  cot 
down  and  (ell,  thoogh  the  teinnt  might :  And  die  veafixi 
is»  beciufe  in  that  cafe  the  tenant  hath  only  a  hue  power 
without  an  intereft ;  but  here  the  under-lefiee  badi  an  in- 
tereft  as  well  as  a  power»  as  tenant  for  years  bath  in  ftand* 
ing  com,  in  wluch  cafe  the  flieriff  can  cot  down  and 
fell(«). 

(d]  Of  late  years  many  things  J|re  of  it,    and  cannot  be  moved ;   bot 

allowed  to  be  removed  by    tenants  many  exceptions  have  beea  admitted 

which  would  not  have  been  permined  of  late  to  the  general  rale  as  between 

#MrmeHy ;  as  marble  ^bimnies,  i^c. ;  landbrd  and  tenant,  or  between  te* 

&)  more  ftrongly  in  thin|s  relative  to  nant  for  life  or  in  tail  and  the  lerer- 

trade»   as  brewing  vefiels.   coppers,  fioncr.     Bat  the  nde  (Bll  holds  as  be- 

ire  engines,  cyder-mills»  iffc.    The  tween  heir  and  execotor ;  BmlL  N.  F. 

^^eneral  rnle  of  law  is,  that  whatever  34.     FuU  \4^k.  477.  ^JUk.  l|»  16, 

>  fixed  to  the  f4ecbold  becomes  part  ^^..^o^^Uu^  ^  h.u^  J  £^A 


qut0tton2(,  €onDt(tton&,  &c. 


!•  Rex  &  Regina  vcrfus  Pullen  &  ah 

[Paf.  3  W.  &  M.  B.  R.] 


pjth  made 

%entate 

foruic  fufficienc 


r.adc  <»e     ^  I R  WiU'tam  Wtlliams  took  exceptions  to  a  cornddion 

ip^mif-  O    Qn  ,^  Qq^^  2.  r.  10.,  wherein  the  mnnorandum  was, 

ID  conviftions.     '!"odfnper  23  Septembru^  JtiaUvenrt  C9ram  A.^  XT.,  C,  icibms 

3  ^  305'  P  ^'  jt(/iinanss  pacisj  (^  informovit^  xbz%  the  defendant,  with 

s.  c.  Comt.     greyhounds,  chafed  in,  isTc.^  and  that  tunc  HmllwaA  jH^"^ 

jball  made  oath  de  vmtate  pnemijfi^  Iff  ft^er  fnt£B.  focra* 

ment,     Pullen  was  convifled,  ide9  cwfideraium  efl  fmdjo^ 

risfaciei  20  A,  one  moiety  to  the  informer^  tfaeoOKT  to  my 

'  t^ord 


Lord  Tbaneif  the  proprietor  of  the  park,  ftamdumfirmum 
^fiMut*    It  was  agreed,  that  the  whole  need  not  be  recited 
in  the  convidion  t  but  if  it  be,  and  appear  ill,  it  may  ti- 
tiate  the  conTi£tion.     adly.  They  hdd,  that  faying  they 
raziito^ilti  de veritaie  fr^tmijp,  generally  (a),  without  fetting 
it  forth  fpecially,  was  well  enough.     3dly,  That  the  judg-^ 
mcnt  for  diftribution  was  good  enough,  tlMMigh  the  ftatfite 
gives  it  after  execution.     4thly,  The  13  Car.  2.  c.  10.  is 
to  be  intended  of  clandeftine  hunting,  (5V.,  not  where 
the  paity  does  it  only  to  aflert  a  right  $  but  the  Court  eould 
not  take  information  of  that  by  affidavits  or  otherwife,  be* 
caufe  it  appeared  not  on  tlie  convi£lion.     5thly,  That  the 
time  of  the  conridion,  and  alfo  of  the  offirnce,  mud  ap- 
pear :  the  rcafon  of  which  feems  to  be,  becaufe  it  muft  be  P«l«-4^  4  Co. 
on  a  profecution  within  fix  months  after  the  offence  com-  J^omif  gooii 
mitted.      Afterwards,  viz.  Hill.  '^  W.  ist  M.^   Shower  «ffinii«ii<«  of 
prayed  an  attachment  upon  the  affirmance,  but  was  denied  f^^l^^'i^f 
it :  Tet  the  Court  was  of  opinion,  that  they  ought  to  exe-  oTcipiti^  a- 
cute  their  judgment  of  affirmance,  as  well  in  this  cafe  as  dsfkiendum. 
of  orders  of  feffions  affirmed ;  but  they  thought  the  pro-  Po^«374»  vh 
.  per  execution  would  be  a  ievdri,  or  jfieri  facias  fpecially  ^^^'  ^'  *^ 
made  out  on  the  ftatute  of  13  Car.  2.  r.  to.     Nota,  Paj. 
^fT.tS^M.  B.  R.f  Rfx  isf  Reg.  verfus  Rogers,  the  Court 
heidthey  might  award  zjleri  facias  of  the  goods,  and  in 
default  oiereof  a  capias  ad fat'ufaciendum  againft  the  perfon  . 
.^  tlie'deer-ibakjr,  a$  well  as  the  juftices  1  znA  9^  fieri  f^ 
cias  was  awarded  in  this  latter  cafe. 

(a)  It  is  now  faily  fetded,  that  upon  ther  the  jaftices  have  ^ne  right.  Per 
a  convidlton  the  evidence  ought  to  be  Cur.  in  K,y,  Killett,  Bur.  2065.  ^^ 
fet  0ttt>  that  the  Court  may  judge  vvhe-    ruled,  K.  and  Rea^,  Doug.  485. 

2.     Rex  &  Regina  vtrfus  Franklin^ 

[Mich.  3  W.  (S)  &  M.  B.  R.  2  Ld.  Raym.  103^.  S.  C 

'\/i  R.  Eyre  moved  to  quaflh  an  indi£bment  for  exereifing  Qgaihta  becaoft 
-*-^*     the  trade  of  a  goldfmith,  not  having  fervcd  fcven  j^^/'^^^^. 
years  apprenticeihip,  for  this  exception,  viz.  that  it  was  {„.  6Mod.ftK>* 
found  at  a  quarter'^feffions  for  a  borough  ^  whereas,  by  the  S.  C    3  Saik. 
ftatute  31  £/.  c.  5.,  It  ought  to  be  at  the  quartcr-fcffions  35>* 
of  the  county.     But  the  Court  held,  the  indi^raent  might  lnd}£tineot  upofi 
be  at  the  feffions  of  a  borough  (^ ),  (though  it  had  been  /^Sd  itTL^ 
othorwiie  ruled  heretofore  in  feveral  other  cafes.)    N^e;  rough-irffiom. 
The  words  of  the  ftatute  are,--;/5j//  ^  inquired  of  heard  Cro.  I«c.  19, 
and  determined  in  the  affixes  or  general  quarter-fejfions  of  the  635,  cro.^'l. 
fioee  of  the  fame  county  where  fuch  offence fball  be  committed,  loS.'  pi.  3.. 

(j)  Mem^  Thn  appears,  by  the  report  in  Ld.  Ra^m,^  to  have  bsen  deeded 
'i«jhr.  (f)  R.  ace.  \Bur.  25a. 


or 


379  SflOiSmemsr,  3[tttbtmationirt  &e. 

p  ^^'*  ***  ^  '^  '^  ^^  mibin  wbici  HJhall  happen^  and  not  in  anpmfi 
s  Hawk.^cb.  15.  ^^  9f  the  fame  county  where  fucb  offence  Jbali  happen  to  he  com-* 
6c  ii7.»  and  mitted.  But  for  a  third  faok,  v/z.  pra/entant*  exjftit  for 
w>»  to  8th  ed.  pra/entiOum,  it  was  quaflicd. 

Dou^.  X94* 

3.  Rex  &  Regina  ver/i/s  Clerk. 

[Trin.  5  W.  &  M.  B.  R.] 

ladiament  for  1  NDICTMENT  that  twenty  perfons  being  affinnbled, 
fc?**^r°*'fS*  ^^  defendant,  not  being  licenfed,  preached  to  them, 

q^jUbed^^ecaore  '^ot   Concluding  contra  formam  Jlatutt^  was  quaflied,  for 
not  faid  contra    they  might  be  the  defendant's  own  family,  to  which  the 
'^n^'e^Htti  '^^^"^^  ^^^®  "°'  extend,  and  it  is  not  an  offence  at  common 
5o.'4Co.48.1l  la^»     But  Dolhen  differed  in  this. 
X  Saond*  250. 

a  Hawk.  c.  15*  ^ft-  ii6»  xi7«  Doug.  445.  Cowp.  30.  Bora,  Ind.  f.  9,  Com.  Dif.Ifid. 
C.  6*  3d  edit,  vol*  4.  pa-  398. 

4.  Rex  &  Regina  verfus  Ball. 

[Trin.  5  W.  &  M.  B.  R.] 

Kecognjtance     T  T  P  O  N  removal  of  an  indidment,  the  defendant  enters 

.  ^J^2J|^  '''**"  into  a  recognizance  to  try  it ;  yet  this  is  not  forfieited 

s  Haw.  ch.  17.   unlcfs  the  profecutor  gives  rules ;  and  fo  if  one  gives  a  re- 

£.  58.  Str.946.  cognizance  to  profecute  a  writ  of  error  with  efie£i,  tha 

defendant  piuft  give  rules,  and  nonfuit  tjie  plaintiff^  or 

there  is  no  forfeiture. 

5.    Rex  &  Regina  verftis  Harwood. 

[Trin.  5  W.  &  M.  B.  R.] 

Moment  for  1 N  D I CTM  ENT  for  words  fpoke,  to  the  intent  to  pre- 
'^r'^^ic^a*  \.  y^^^^^  the  market  of  Bartiftaple,  and  hinder  the  town 
fic  market,  *  of  toll,  viz.  I  have  get  a  judgment  againjl  the  to^vn^  that  ive 
^uaihed.  Vide  Jhall  not  payforfandiugi  and  they  are  fools  that  pay:  The 
f.u6.^aS'*^'  ^^^^  quafhcd  it,  and  faid.  The  recorder  of  the  town 
notes  to  6th  ed..  Ought  to  be  fined  for  it. 
alio  Com.  Dig.  lod.  H. 

[  Z7^  ]  6.     Rex  &  Regina  verfus  Whitehead. 

[Trin.  5  W.  &  M.  B.  R.] 

Quaihed^becaufc  'KM  R.  Northey  moved  to  quafli  two  indi£lmcnts,  which 

?y*i^i!3*'clo.  ^^^^  9"^^  ^"'^  ^"  ^^^^^  ^^^  ^^^^  *^^  ^^^  parifluo- 

Jac.  19,  ao,     '  ners  Ihould  receive  a  baftard-child  ;  they  in  contempt  did 

rcfufc 


3inii{ftmentK,  Slnfotmatfonis,  &c.  37^ 

refufe  to  receive  it.  And  becaufe  it  was  not  pofitively  5Mod.  ijy^&c 
faid,  that  it  was  ordered  that  thcv  fhould  receive  it,  but  ^'^'  ^^J^"^* 
only  by  recital  with  a  quod  cum^  they  were  quaflied.  ,  Burrow  400I*' 

Ld.Rtym.  1363.  a  Hawk.  ch.  25.  U  60. 


7.     Rex  &  Regina  verfus  Trobridgc. 
[Mich.  6W.  &M.  B.  R.] 

TNDICTMENT  wzsperjurator.pr^fentat.exyiitythzt^^^^V^^  . 
^  the  defendant  erefted  a  cottage  ;  £5*  ulterius  prsfentant  ^^j^'  AcT^Et^ 
quod  continuavit  contra  formam  Jtatuti^  and  there  was  judg-  uitcriui  praefent. 
ment  for  the  king ;  but  reverfed  on  a  writ  of  error  5  for  ^^»  rcvcrfcd  for 
there  is  nothing  to  agree  with  prafentant^  and  it  is  a  new  ^*j*^  piTa '^** 
indif>ment  diftinft  ^om  the  firft,  the  matter  whereof  is  Comb.  307. 
no  offence  at  common  law,  and  the  contra  formam  necefia-  ^^'"*  S^*-  ^^^ 
rily  refers  to  the  ulterius  pntfentant^  and  no  more. 


8.  Dominus  Rex  verfus  Stocker. 

[Mich.  7  Will.  3.  B.  R.] 

INDICTMENT  for  making,  or  caufmg  to  be  made,  ^JJ^^^*  ^'^ 

*  a  falfe  bill  of  loading,  in  the  disjunftive  :  And  though  charge' in^Sie 
forging,  or  caufing  to  be  forged,  is  forgery,  yet  the  Court  dUjunftife,  Ul. 
thought  the  indiftment  not  good  in  the  disjunSive  {a).        *J*^-  r^'^b'r! 

I'emp.  Hard.  370.     Scr.  900.     Barnard.  B.  R.  347.    2  Se(r.  Caf.  25.    Com.  Dig.  lod.  G.  y  ~ 
2  Hawk.  c.  25.  r.  60. 

{a)  This  is  oot  a  fatal  defc6l  in  an  order 9  i  Bur.  399.  Rex  v.  MiddUhurJI. 

9.  Dominus  Rex  verfus  Walcot, 

[Mich.  7  Wai.  3.  B.R.] 

I F  a  man  is  indided  and  tried  in  B.  i?.,  the  indiftment  J^^Jf*"*"* 
-*     is  entered  upon  the  plea-roll ;  but  if  he  be  tried  at  ^^^  ** 
the  feiEoDs  of  the  Old  Bailey^  the  indi£lment  when  brought  Holt  34  $•  S.C. 
here  is  put  into  a  bag  and  laid  by.     Per  Holt,  C.  J. 

10.     Dominus  Rex  verfus  Hill. 
[Mich.  7  Will.  3.  B.  R.] 

¥  F  a  man  be  outlawed  by  procefsin  an  informationj  and  Ai»te367.  Oyt- 

*  comes  in  and  rcverfes  the  outlawry,  he  muft  plead  iV»-  ^J^!^^^^^: 
JIanter  to  the  information*  3$.  5  Mod.  141. 

S.  c. 


37* 


3ribiftmenU»  3nform^tenif»  &c. 


II.    Dominus  Rex  vcr/us  The  Inhabitants  ot 
Belton. 

[Hill.  8  vrm.  3.  B.  R.] 

iiMnament for  INDICTMENT  on  ftat.  fTfJm.  2.  ^.4.,  for  pa|Iiiig 
^LTtr**!'.  downtcdges.  The  defendant  moved  to  quafli  it,  which 
cdoomodro.  -K^//>  Chief  Jufticc,  rcfufcd,  faying.  He  might  as  well 
I  Vent.  370.  niove  to  quafli  a  declaration  ^%*ithout  pleading  to  it.  Af- 
ti^'stc."*^  tcrwards,  Trin.  11,  on  a  like  motion,  the  Chief  Jufticc 
For  cafes  where  faid,  We  never  quaih  indi&ments  for  forgery,  perjury^ 
dieCoorcwiUor  fubornation,  or  any  crime  concerning  the  htghwayi*  In 
iSU^toa,  fee  ^'^"'  10  ^-  3-  ^-  ^-^  o?  ^  like  motion,  the  Court  laid* 
Com.  Dig.  ind.  they  would  not  quafli  an  indidment  for  enticing  away  an- 
H.  3<*  ^^^  ^®'-  other's  fcrvant  upon  motion,  but  muft  plead,  demur,  or 
T^'^iTxy,  n^ovc  "*  arrcft  of  judgment.  So  of  all  crimes  that  are 
Awir.  ato.  heinous.  So  it  \tras  held,  Pa/,  4  Anmy  Doni.  Reghu  ret'* 
^Htwic  c.  25.  fQ3  ITiaa  in  an  indifimentfor  a  nuifance. 
ket.  146.  ^^ 

i  T.  R.  316.  Str.  6x3,  1088,  1168.    I  Bur.  $i6,  jfl* 


12.     Dominus  Rex  vfffus  Gregorf. 

tHiU.  8  WiU.  3.  B.  R.] 

U&mucjonflM     A  Motion  W3S  made  to  quafh  an  informatfon  ikd  hf 
JUJnn^u^.  ^^^  attorney-general,  and  the  Court  would  nqt  nport 

td.  a  uu.  59.    motion. 


barth.  465.  In- 
formation or  po- 
pular aAion  oa 
fenal  liar,  nade 
before^ I  J«c*  i. 
c.  4.  caoBoc  be 
brought  inB.R. 
nnleft  for  fa£U 
done  in  che 
eotinty  where  the 
Court  fits.  Styl. 
^40*    a  Mod. 
046.  3  Lev.  71. 
%  Keb.  401. 
Pod.  pi.  14. 
I  Salk.  109. 
i.e.  CliA  Ent. 
S^   Holt  563. 


13.     Dominus  Rex  vefftis  GauL 

[Hill.  10  Win.  3.  B.  R^      Int.  inter   Pb^   Coronas,   Trin* 
^  Wilh).  Rot.  39.    I  Ld.  Raym.  370.  S.C.  5  Mod^  425.] 

AN  information  oh  iht  ^  (sf  6  E.  (J.  c.  14.,  for  buying 
•^^  and  felling  live  cattle,  not  having  kept  them  the  time 
the  ftatute  appoints,  was  exhibited  in  diis  court.  The 
buying  and  felling  was  alleged  to  be  in  Norfolk  i  and  it 
was  infifted,  that  the  information  ought  to  have  been 
brought  in  Norfolk^  where  the  fa£t  was  done,  aifd  not  in 
Middle/ex :  and  that  the  ftatute  of  21  Jac.  I.  was  made 
for  the  eafe  of  the  fubjeA.-  On  the  other  fide  it  was  ob-f 
jefted,  that  the  Kin^s  Bench  is  not  reflrained,  and  that 
the  attorney- general  may  exhibit  informations  in  this  court 
for  the  king,  notwithftanding  the  ftatute }  and  they  cited 
Latch,  192.  1  S/V.  360.  2  Kih.  340.  I  VtnU  8.  Jwts  ipj^ 
3  Kib.  247.  2  Cm.  178.  3  Inji.  176,  191.  1  Crv.  112. 

13  AM 
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And  now  Holt^  C  J.  faid,  Ten  judges  had  agreed  In  vide  3  t.  R. 
tic  following  refolutions :  f  Hawk!  c  iV/ 

lit.  That  the  21  Jac.  c.  4.  does  not  extend  to  any  of-  uSi,  3^  35. 
fence  created  (ince  that  (latute ;  fo  that  profeciitions  on 
fubfequent  penal  ftatutes  are  not  ireftrained  thereby ;  but 
that  (latute  is  as  to  them,  as  it  were,  repealed  pro  tdnto. 

2dly,  That  all  informations  and  popular  adlions  on  pe-        [  373  1 
nal  ftatutes  made  before  that  aft,  muft  by  force  of  21 
Jac.  I.  r.  4.  be  laid,  brought,  and  profecuted  in  the  pro- 
per county  where  the  faft  was  done. 


14.  Hicks V  Cnfe. 
[Hill.  10  wm.  3.  B.  R.] 

tlOLTy  C.  J.  reported  the  opinion  of  all  the  judged  iVent.  364. 
-*^    in  this  cafe.     An  aftioil  of  debt  was  brought  in  the  LitR^'  16 
King's  Bench  on  5  Eliz.  c.  4.,  by  a  common  informer,  for  i  uv.  249. 
exercifing  a  trade,  not  having  ferved  as  an  apprentice;  »Keb.4oi,4a4, 
and  the  queftion  was,  If  the  jurifdiftion  of  the  King's  tMid.^ic8. 
Bench  was  taken  away  by  2i  Jac.  1.?  for  it  was  thought  s.c.  CafetB.R. 
fit  to  fettle  it,  bccaufe  of  the  cafe  of  Barnes  and  Hughes^  3'-  »Uf.ao4. 
I  VejiU  8. 

And  it  was  refolved,  by  the  opinion  of  eleven  of  the  '^^^  ^n  B.  R. 
judges,  I  ft,  That  21  Jac.  1.  reftrains  the  jurifdiftion  of  [;^;|*j;^  •"J^ 
the  King's  Bench  in  aftions  of  debt  by  common  informers,  nude  before 
and  that  they  cannot  bring  debt  upon  the  ftatute  in  the  *'  )■*• '  .^!*^» 
King's  Bench,  unlefs  the  caufe  of  aft  ion  arife  in  the  county  J  ''i\,  -^'^.* 
where  the  King's  Bench  fits,  but  muft  in  other  cafes  pro- 
fecute  by  information,  l^c.  before  juftices  of  aflize,  i^c.y 
as  the  ftatute  direfts  [a). 

2dly,  It  was  refolved.  That  where  a  remedy  is  given  by  ^''^,arfi!fcc. 
aftion  of  debt,  fifr,,  in  any  court  of  record,  fe*r.,  by  any  Cro.  £1. 645, 
later  ftatute  fubfequent  to  21  Jac.  i.,  does  not  extend  to  739-  C"**  ^'»'- 
fuch  aftions,  but  ttands  repealed  as  to  them  (^).  1**6.?.  3473 s- 

But  the  Chief  Juftice  declared,  that  his  own  private  opi- 
nion was,  that,  where  any  fubfequent  aft  gives  any  popu- 
lar aftion,  it  muft  be  laid  in  the  proper  county  within  the 
equity  of  21  Jac.  i. 

{a)    It  was  decided,  Carthcvj  £90.,  modi  of  proceedings  the  jurifiiidlion  of 

that  the  Ihtutc  2 1  Jac,  I .  did  not  give  the  former  is  taken  away, 

inferior  courts  any  jurifdi^ion  which  (b)  A  temporary  aft,  made  before 

tiiey  did  not  polftfs  before;   and  in  21  y.  I.,  which  expired  before  that 

Sh'tpmanM,  Henheftt  ^T.R.  109.  the  period,  but  was  afterwards  continued 

meaning  of  the  adt  was  htld  to  be,  as  from  the  time  when  it  expired,  and 

that  where  the  faperior  and  infeiior  by  a  ftatute  fubfequent  to  that  conti- 

courts  h^d  a  concurrent  jurifdiftion,  Boance  made  perpetual,  was  ruled  r» 

hotb  as  to  the/nhjecl  malterand  asto  the  be  a  ftatute  of  the  time  when  it  was 

£rft  enacted,  Ship7nan\,  Ihnhefi^  S,  C 

Vol.  I.  H  h  Ha/e, 
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Hale^  C  J.  was  alwats  agarnft  the  opinion  of  Barnes 
and  Hughes:  and  the  principal  objeftion  in  that  cafe  was, 
that  the  party  oflFending  might  get  out  of  the  cotinty,  and 
fo  efcape  the  punifliment  of  the  law,  as  being  out  of  their 
jinrifdi£Hon  :  But  by  Hoh^  C.  J.  This  objedion  does  not 
hold,  for  there  may  be  procefs  of  outlawry  fued  out  againft 
him;  the  ftatute  of  21  Jac.  i.  giving  the  fame  procefs 
that  lay  in  a^ons  of  trejpafs  vi  isf  armis  at  common  law  ; 
and  therefore  neither  debt  nor  information,  though  exhi- 
bited by  the  attomey^general,  lieth  here,  but  ia  Torhjbire^ 
which  IS  the  proper  county  in  this  cafe  {a). 

{a)  R.  aec.  Sir,^i^.     Fitle  C§m:f,  i€^ 

[374]       ^5»    Doniinus  Rex  verfus  The  Mayor  and 

Aldermen  of  Hertford. 

[Hill.  10  Win.  3.  B.  R.   I  Ld.  Rayno.  426.  S.  C] 

loferaMtioa  ^00  A  Motion  was  made  to  file  an  information  in  nature  of 
][22if  JJhoJ  t»  *  V^  nvarranSo  againft  the  mayor  and  aldermen  of 

be  fracmen  not  Hertfard^  to  ihcw  by  what  authority  they  admitted  per- 
■■^^*»*  fons  to  be  freemen  of  the  corporation  who  did  not  inhabit 
3^.  s!c.  ^  ^  borough.  The  motion  was  pretended  to  be  on  be- 
Cartli.  503.  half  of  the  freemen,  who  by  this  means  were  encroached 
Poll.  37S.  Aate  upon  ^  ^xkA  an  information  was  granted,  becaufe  it  was  a 
^*  queftion  of  rights  and  there  was  no  other  way  to  try  it, 

nor  to  redrefs  the  parties  concerned.  ^ 

Difictent  jodg-  Im  quo  warranto  the  judgment  is  to  fcize  the  franchiTe 
iDciiiionawTit  in  manibus  regis;  in  an  information,  as  here,  to  ouft  the 
andlXJSn!  dc^ndant  of  the  particular  franchifc;  and  herein  the  firtt 
Com.  Dif .  Quo  procefs  is  a  fuhpana^  and  then  a  diftringasy  wherein  there 
War.  c.  5.  fitk  muft  be  fifteen  days  between  the  ujie  and  return,  if  it  IflTuc 
iroi,34«d,Lp..   into  a  foreign  county  (t). 

(^)  See  1  Bwr,  40a.    3  Bur,  1816. 

16.  The  Cafe  of  The  Surgeons'  Companj. 

[Trin.  II  Will.  3.  B.R.] 

Jn^rmatfM  ^     /i  Mandamus  was  granted  to  the  Company  of  Surgeons  to. 
^Itlt^  choofe  officers  j  they  made  a  return  under  their  comr 

Cro.car.  »5*.  mon  feal :  And  now  a  rule  was  moved  for,  and  granted, 
to  file  an  information  againft  fome  particilar  perfons  of 
the  Company  for  that  return  :  And  the  Chief  Juftice  faid. 
The  Court  muft  proceed  by  way  of  information ;  for  being 
a  matter  concerning  public  government,  no  particular  per- 

Con 
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ion  is  lb  concerned  in  intcreft  as  to  maintain  an  a£iion  | 
and  the  information  mud  be  granted  againft  particular 
perfonsy  though  the  return  be  under  their  common  feal, 
for  there  is  no  other  way  to  try  the  right ;  and  if  it  be 
found  for  the  king,  there  muft  be  a  peremptory  mahda* 
tntts ;  perhaps  we  (hall  fet  but  a  fmall  fine. 
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17.     Dominus  Rex  verfus  Dummcn 

[Mich.   II  Win.  3.   B.R.] 

A  Motion  was  made  for  an  information  againft  Dt4mmer^ 
^^  for  perjury  committed  in  a  trial  between  the  King 
and  Fitcby  in  anfwering  to  this  queftion,  Whether  he  had 
received  {a)  800  /.  for  paffing  his  accounts  ?  EtperHolt^  C.  J. 
If  the  queftion  had  been  fair,  we  would  have  granted  an 
information ;  but  this  queftion  was  in  efTeft,  Whether  he 
was  guilty  of  bribery  ?  which  it  could  not  be  expeded  he 
would  own.  You  may  indi£t  him^  but  we  will  not  grant 
an  information  {b). 


In/ormition  for 
perjury  denied. 
Here  the  queT- 
tion  was  unfiir. 
%  Salk.  514. 
Mod.  Cafes  16S. 
s  Show.  It. 
Far*  10  J. 
5  Mod.  343* 
Cumb.  460. 
Hole  364.  S.C 


{a)  Qaery  if  this  word  ought  not 
to  be  pai3? 

(h)  The  foDbwing  note  Is  taken  from 
the  6th  edit,  z  Hawk.  ch.  26.  fed.  8. 
n.  (2). 

"  The  Court  win  notgrant an  inform- 
ation againft  a  prinjate  perfon  for  read- 
ing a //v//«^/^  proclamation,  1  Black. 
Rep,  2.  Nor  againft  a  huft)and  for  en- 
deavouring to  recake  his  wife  after  ar- 
ticles of  fepa  ration »  1  BLRep.  18.  Nor 
againft  perfons  who  aftembie  with  a 
lawful  defign,  notwithftanding  fome 
unlawful  and  irregular  a£ls  enfuc,  i  BL 
Rep.  48.  Nor  againft  juftices  adding 
improperly  in  their  public  capacity,  un- 
left  proof  of  flagrant  corruption  ap. 
pears^^/r.  1181.  Bur,7S$>  1162.  Bi, 
432.  Dfit^,  589.  Nor  ag^nft  minifters 
for  converting  brief- money ,  Str.  1 1 30. 
BI,  443.  Nor  for  bribing  electors,  BI. 
541.  Nor  for  a  perjured  intrufion  to  a 
Uving,  upon  an  affidavit  that  it  was  (i* 
QioniacaU  ^/r.  70  Bernard.  11.  Nor  for 
a  libel  if  it  appear  to  be  true,  Str.  498. 
D^ug,  284.  387.  3  Bac.  Ahr.  475.  Nor 
for  offences  committed  upon  the  high 
feas*  £/r.  918.  2  KA.  190.  Nor 
againft  a  diflenter  for  refuiing  the  of- 
fice of  flierifc^/r.  1 193.  i  Wilf.  18. 
Nor  for  <i(;pr^of  a  juftice  in  bis  public 
•Vol.  1.  ^  ♦Hh 


chara6ler,5/r.  1157.  Nor  for  attempt- 
ing fubornation«  j&.  R.  H.  24.  Nor 
for  fending  a  duJlefige,  if  the  ioform-. 
ant  had  previoufly  imparted  a  chal- 
lenge. Bur.  316,  402.  Nor  in  favour 
of  one  cheat  againft  another  cfaeat» 
Bur.  548.  Nor  for  a  general  charge 
of  extorion^  Str.  999.  Nor  for  ftrik-  . 
ing  a  magtftrate  in  the  execution  of 
his  oflice,  if  the  magiftrate  ftruck  ^t^^ 
B,  R.  H.  240.  Nor  for  an  offence 
againft  a  private  ftatute^  Btar.  385. 
Nor  if  a  civil  fait  is  depending  upoa 
the  fame  fubjed,  B.  R.  H.  241 .  And, 
in  general,  the  difcretion  of  the  Court 
in  granting  informatiofi  is  guided-  by 
the  merits  of  the  perfon  ap[Hying ;  by 
the  time  of  the  application ;  by  the  na- 
ture of  the  ca(e ;  and  by  the  confe- 
quences  which  may  poffibly  refuit 
from  the  granting  it.  PerlA.  Mansfitld^ 
BI.  542,  Fide  alfo Com.  Infirm.  B.  C. 
**  The  Court  will  grant  an  informa* 
tion  for  reproaching  the  office  of  ma* 
giftracy,  or  defaming  the  character  of 
magiftrateSf  Car/^.  14,  15.  For  tak- 
ing away  a  young  woman  from  her 
guardian,  although  Chancery  has  com- 
mitted the  offender  for  contempty  Su;^ 

1  icy.  Amdr.  3 10.     Or  from  her  puta- 
tive father,  Str.  ii6a.  *  For  oot  exa- 

2  mioinj^ 
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mining  evidence  npon  oath  under  a  For  IceefMng  great  qaantities  of  gon^ 

reference  and  rule  of  Court»  i  fn/f.  powder,^/r.  1167.  For  a  joftice  making^ 

7.  (i)     Or  for  demanding  a  ihillingy  an  order  of  removal^  and  not  fttmaion^ 

by  a  juflice,  to  difcbarge  his  warranty  ing  the  party,  Jmt,  258*  273.     For 

and  committing  the  party  for  not  pay-  impreffioe  a  captain  as  a  common  fea« 

ing  it,    1  ff^il/l  17.     For  feducing  a  mao»  maUcioony,  i  ^/.  10.  Forfpotk* 

man  to  marry  a  paaper,  in  order  to  ing  treafonable  words,  althoagh  the  of- 

exonerate  the  panfh,  1  ff^ti/l  41.     For  fender  has  been  previoufly  ponifhed  ib: 

feducing  a  woman  habituated  to  liquor  an  academical  way  by  the  vice-chan- 

to  make  her  will,  2  Bur,  1099.     For  cellor,  i  £L  37.     For  contrtving  the 

▼oluntarily  abfenting  by  a  ju&ce  from  efcape  of  French  prtlbners,  i  BL  286. 

feilions   [when  they  could  not  be  held  For  givin?  a  ludicrous  account  of  a 

wichouthim].  Sir.  21.     For  refufing  marriage  between  an  adrefs  and  a 

to  put  an  ad  in  execution,  Str.  413,  married  man,   i  BL  294.     For  con* 

For  bribing  perfons  to  vote  at  corpo-  triving  pretended  converifkttons  with  a 

ration  elefitons,  Ld.  Raym.  i377*  For  ghoft,  with  an  intention  to  accofe  ano- 

pablidung  an  obfcene  book,  Str>  788.  tber  of  having  mardered  the  body  of 

For  blafphcroy.  Sir,  834.  For  unduly  the  diflurbed  Ipirit,  1  BL  392,  401. 

difcharging  a  debtor  by  judges  of  an  For  procuring  a  female  apprentice  fa 

inferior  court,  Hardw,  135.     For  re*  be  afligned.  though  with  her  own  con- 

fufing  by  the  captain  to  let  the  coroner  fent,  to  another,  for  the  porpofes  of 

come  on  board  a  roan  of  war  (to  take  proftitution,  i  BL  439." — [For  other 

an  inqui£tion),  JuJr,  231.  Str.  1097.  cafes,  fee  3  Bac.Ahr.  166.] 

(t  )  This  point  is  erroneoufly  (Uted.  The  iafonnation  was  aguaft  an  attoroej,  being  a  coaa- 
■iiffioaer  fi>r  takjx;g  affidavits,  for  cxaminlog  a  periba  on  oach  upon  an  arbitratknis  witboot  p«c- 
ting  the  depoiitioa  into  writing. 

[  375  ]  18.    Dominus  Rex  verfus  Knight. 

[HiU.  II  WUl.  3.  B.  R.   I  Ld.  Raym.  527.  S.  C] 

Indi^hiy t  for     INFORMATION  fctting  forth,  quod  cum  5  Junii^ 
Ti^'wKf'        arjKo  ^W.^.  tres  aut plures  commtffionar.' o{  the  exchc- 
th€y  were  receiv-  qucr  caufcd  cxchcquer  bills  to  be  iflucd  ad  recept.fcacc.fe- 
cd  for  cuftonw.    curiduvi  formam  Jlatutl  in  eo  oafu  edit*  ksf  provif,  pradiB. 
^^^Tl^Uti  Knight  exyiens  tiuper  receptor  gcneralisy  isTc,  to  the  intent 
S.  c,       *         to  get  great  gains  to  himfelf,  did  frudulently  and  falfely 
indorfe  twenty  bills  at  the  cuftom-houfe,  quajirecept^  ef- 
Jcnt  pro  cujlofniti  isf  ecdem  diey  Vc.  paid  them  in^^the^'  ex- 
chequer acji  ejfent  truly  indorfcd,  in  decepticnem  55*  \UJrauda^ 
iicnem  dicli  domini  regis.    Upon  not  guilty  pleaded,  the  de- 
fendant was  convidled ;  and  now  a  motion  was  made  in 
arreft  of  judgment.     This  cafe  depended  on  the  (latute 
8  £5*  9  ^r.  3.  cap.  19.  fen.  63.,  and  was  twice  fpoke  to, 
and  determined  upon  good  confideration.     At  laft  judg- 
ment was  arrcfted,  and  the  Chief  Juftice,  in  ddiveiiog  the 
opinion  of  the  Court,  held  thcfe  points : 
No  fo-sry,  I  ft>  That  nupcr  receptor  does  not  import  that  he  was  the 

where  no  ccrfon  king's  officer  at  the  time  of  indorfing  and  paying  thcfc 
T.  .a.r^hc  b»^^s>  ^"^  ^^^^^^  ^^^  contrary,  and  he  mud  be  taken  to  be 
fcifoa  iving  ^t,  a  pri\ii:c  pcrfon,  and  as  fuch  to  make  this  indorfenient^ 

which 
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which  in  a  private  pcrfon  could  be  no  crime,  becaufe  the  ^«''  'S'-  "V'*** 
falfity  might  hurt  himfeif,  but  could  not  prejudice  the  f.  |?*^l«k:|?°' 
king.     And  it  is  like  the  cafe  in  Noj  99.,  where  the  ob-  335'.  Str.  1144, 
ligee  leflened  the  fuhi  in  the  obligation ;  it  would  have  ^^°"*  ^*'«*  *^*'« 
been  forgery  in  aftranger  or  in  the  obligee  to  make  it  f^f'^pa^Atg, 
more  \  but  in  regard  the  obligee  had  hurt  no  bodv  but 
himfeif,  it  was  no  forgery :  So  it  is  of  this  falfe  inaorfe- 
ment,  it  is  not  criminal,  becaufe  it  hurts  no  body  but 
himfeif.     But  it  is  objedled,  It  may  be  a  damage  to  con- 
tra£^ors.     I  anfwer,  We  are  to  take  notice  there  might  be ' 
contradorsy  but  not  that  there  are  any,  becaufe  it  is  not 
fet  out. 

adly,  The  word  indorfe  is  not  fufBcient ;  the  words  of 
the  aft  arc,  that  the  per/on  who  pays  the  fame  into,  ZnQ.^JbaU 
put  his  name  to  the /aid  it//,  and  write  the  day  of  the  months 
&c.     And  the  information  fhould  have  been,  that  the  de- 
fendant fet  fuch  a  perfon's  name  on  the  back  of  the  bill, 
uhi  re  vera  there  was  no  fuch  perfon,  or  uhi  re  vera  no 
fuch  perfon  ordered  him  to  put  his  name  to  the  bill;  for 
indorfavit  imports  a  writing  on  the  back  of  a  thing,  but  not 
putting  his  name  upon  it,  as  petit  auditum  indarfamenti. 
But  it  was  urged  by  the  king's  counfel,  that  this  might  be  400. 41.  b. 
plainly  underdood  by  the  words  quajt  recept£  ejjent  pro  cuf-  Ante 371.  pi.  8. 
tumis.     I  anfwcr,  This  is  by  argument  only  5  and  argu-  ^p'JJ*  "©"  «^ 
mentative  informations  are  naught  for  that  very  caufe ;  gumenutive. 
for  all  charges  ought  certainly  to  be  fet  out  in  pleading.  Cro.jtc.  19,10. 
But  farther  it  was  urged,  that  it  is  {d\CLfa/fo  ♦  indorfavit  in  {^^'^HU. 
deceptionem  domini  regis,  and  fo  found  by  the  jury ;  and  289.    2  Haw^. 
though  a  faft  that  appears  innocent  cannot  be  made  a  cringe  ^  *  5- f*  ^°» '  *^ 
by  adverbs  of  aggravation,  tis  fn/fo,  fraudu/cnter,  life,  yet        £  37^  J 
where  a  fact  (lands  indifferent,  as  writing,  which  n^ay  be 
true  orfa/fe,  and  is  charged  to  htfa/fo,  and  the  jury  find 
it  fo,  all  are  then  eftopped  to  fay  the  contrary.     That  on 
the  other  fide  it  was  faid,  in  deceptionem  is  only  matter  of 
conclufion.    But  here  is  no  charge  ;  it  is  not  enough  to  fay 
the  king  is  cheated  \  he  mud  appear  to  be  fo,  as  well  as 
faid  to  be  fo. 

3dly,  The  faying  indorfavit,  quaji  receptee  dfent  pro  cuftu-^ 
mis,  iifc,  is  not  well.  In  an  indictment  of  forgery  it  is 
not  well  to  fay,  the  dcfwndant  forged  a  falfe  deed,  pur- 
porting qufijiz  conveyance,  is^c,  but  it  mud  be  continent  (/i), 
bfc.  So  here  it  (hould  have  been,  that  the  defendant  made 
a  falfe  indorfcment,  continens,  tfc.  Here  is  a  falfity,  but 
nothing  is  charged  that  is  criminal ;  for  that  falfity  could 

[a)  R.2  B/,  Rep.  790.  That  in  for-  as  a  paper  wridngii  purposing  to  ie 

gcry  of  a  will  it  is  not  ncceflary  to  the  lall  mil,  (ffc.  is  iufiicient.     ^idi 

charge    the    prifoner     with    forging  Dcug.  300. 
i^^  \^   will,  ^r.      To    charge   it 


Hh^l 


sot 
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not  Ixurt^  nor  tend  to  hurt  any  body  but  himfelf :  And  the 
jud]2rment  was  arrefted. 

jN!  B.  The  iflue  was  tried  at  bar,  and  the  eridence  that 
the  bills  were  figned  at  the  treafury  by  three  ailing  com- 
|ni(&oners  of  the  treafury ;  the  defendant  called  upoa  them 
to  produce  their  commiflionj  but  Halt^  C.  J.  held  it  not 
neceSaryi  comparing  it  to  the  cafe  on  the  ftatute  of  hue 
^ndcrji  where  (hewing  an  affidarit  is  enough,  without 
going  into  the  proof  of  the  juftices'  power  to  adminifter 
an  oath. 

19.     Dominus  Rex  verfus  The  Mayor  and 
Aldermen  of  Hertford* 

(Paf.  12  Win.  3.  B.  R.] 

Ko  proofs  cin    9  JJ  the  information  Jupra  ^.15.,  againft  the  mayor  and 
iflbeoii  ^rm-  1    aldermen  of  Hertford^  a  motion  was  made  to  fet  afidc 

«tionsberor«         ^v  r      \  r  "^  •  •  •• 

j^cogninnce      the  procefs,  bccaule  no  recognisance  was  given  according 

I'lvcn  by  inform-  to  the  late  ad  \  and  this  being  to  try  a  right,  the  queftion 

ABtt  s!  m-      ^***  Whether  it  was  within  the  faid  ftatute,  viz.  ircjpaffes^ 

^.  C.  Holt  320.  batterieSf   and   other  mi/demeanors^    which    are    frivolous 

Ofth.  503.       wrangling  matters  of  an  inferior  nature  ?  But  the  Court 

f.  7.       *'  *^*  ^****»  ^*^  ^"  ufuipation  here  pretended  was  a  mifde- 

meanor,  and  the  information  might  be  as  vexatious  in  this 

cafe,  as  in  trefpafs  or  battery :  That  this  lad  is  a  remedial 

law  to  prevent  vexation,  and  muft  be  conftrucd  accord* 

ingly ;  therefore  the  procefs  was  ordered  to  be  fet  afidci 

but  the  information  Hood  [a). 

{a)  R'  (uc.  Ref.  A  R.  Temp.  Hard.  ^48,    5/r.  1042. 


ao,     Dominus  Rex  verfus  Brown, 

[Trin.  u  Will.  3.  B.  R.     %  Ld.  Raym.  592.  S.  C] 


Bills  before  «nd-  ^  H  E  caption  of  an  indictment  vr2%prjtfentat,  exijiit  juod 
fnentumatcr-  fipcralia  indiff amenta  huic fchedui^ annexa futit  biiU  ^;<- 

wards,  r«.      To  this,  exception  was  taken  by  Shower;  ift,  That 

if  there  be  twenty  indictments,  one  half  true,  the  other 
fa!fe,  it  is  within  this  finding ;  fed  Curia  contra:  Seperalia 
ind'iFf amenta  imports  all  the  feveral  indiCiments.  Second 
objc£tion.  That  they  were  not  indidments  till  they  were 
found ;  till  tlien  they  were  only  bills }  and  the^  wei^ 
^uafhcd  fox  this  caufe. 
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21.     Domina  Regina  ver/us  Qerk. 

[PaT.  I  Aan.  B.  R.] 

ACoroner*8  inquifition  finding  that  one  Clirif  asm  cultrp  Far.  16.    Holt 
jugulumfuum  voluntarit  isffelomce  Isf  utfelodefefecuit  >67- S.C.  Co- 
Isffiipfum  murdravit  (a),  being  removed  into  this  court,  was  So  qutflS)  be- 
quaflied,  for  that,  i  ft,  The  wound  ought  to  be  let  forth^  canib  the  wound 
and  it  ought  to  be  alleged  that  it  was  mortal,  and  that  the  ^^^^}^ 
party  died  of  it ;  for  it  is  for  that  very  end  and  reaibn  that  diedof^r' 
the  jury  have  the  view :  He  might  cut  his  throat,  and  yet  '  Vent  i8r. 
not  die  of  it.     And  as  to  the  anfwer,  that  it  fludl  be  m-  ^uJ^*,?^*,-, 
tended,  becaufe  it  is  hiAfehnice  i^  utfslo  defe^  it  was  held,  iuie6i,  190.  * 
that  inquifitions  mud  not  be  taken  by  mtendment  any  more  3 1^*^  ^04* 
than  indi£)tments,  becaufe  the  party  is  to  forfeit  his  goods  J^^^.  ^* 
and  chattels  by  this  finding ;  and  though  the  cut  was  but  a  \%  Mod.  ixs* 
nunhem^  it  might  be  faid  to  be  6onc  felomce.     FideDj.  68.  » H*^k.  eh.  27. 
2dly,  The  Court  held,  that  fuch  an  inquifition  would  be  '^  '^' 
good  without  the  word  mtirdravitf  and  fo  is  Dame  Hal^% 
cafe;  and  that  if  an , indi£lment  wants  the  word  tmsrdra^ 
vit ,  it  ought  not  to  be  quaflied  for  that  omiffion,  for  it  is 
dill  a  good  indictment  for  manflaughter,  though  not  for 
murder :  It  crept  in  at  firft  to  exclude  the  ofiaider  from 
having  clergy,  and  it  continues  accordinglv. 

This  inquifition  being  thus  quafhed,  tnough  the  body 
had  lain  buried  feven  months,  the  coroner  took  it  up 
again  and  had  aootlier  inquifition  found,  which  was  com- 
plained of  as  irregular,  and  moved  to  be  fet  afide.  Bro* 
dirtck  oontra :  The  firft  being  infufficient,  is  as  none  at  all : 
It  was  done  fo  in  Barklefs  cafe,  2  Sid.  ioi. ;  and  in  Bon*  CaTe,  aot^io. 
/f/Vi^scafe,  I  IF.^M.  And  the  not  taking  it  would  be  ^^*"!?*?-'?2 
an  injury  to  the  king  or  the  lord  of  the  manor.  ^"dog  op  fooi!° 

/&//,  C.  J.  The  coroner  need  not  go^x  officio  to  take  the  after  the  boriai, 

inoueft,  but  ought  to  be  fcnt  for,  and  that  when  the  bodv  **"^  "^'i^cc  of 

is  trefli ;  •  and  to  bury  the  body  before,  or  without  fena-  ^^        " 

ing  for  the  ooroner,  is  a  mifdemeanor.     The  body  may  be  *Fur.  10. 

dug  up  again,  but  it  ought  to  be  upon  frefh  purfuit,  not  *  ^*^\^'^^ 

at  luch  adiftance  of  time;  for  it  is  a  nuifance,  and  may  xey/yMod.  iJ, 

infcA  people.     In  Barklefs  cafe,  there  was  the  leave  of  x6. 

the  Court  for  that  purpofe.     At  laft  it  was  agreed  to  f  tra-  f  Far.  16. 

verfe  this  inquifition,  and  to  try  it  at  the  affizes.  '  *  ^'  '♦'»  *S2- 

^  '  ^  -    I  Vent.  *39, 

(4}    Query  if  it  ought  not  to  be  occidiit  inftead  of  murdravit  ?  *^  * 

22.    Domina  Regina  verfus  Smith* 

[Mich.  I  Ann.  B.  R*.] 

li^R.  Broderick  took  exceptions  to  a  convIAion  of  deer-  Far.  77.  s.  c, 
^^  fte  alln|r,  where  the  faft  was  laid  to  be  done  inJiH  ^J^j^^ 


ffia  nfit  ata  tor  keeping  deer,  and  that  the  defendant  killed 
Hh  4  a  deer 
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a  fieer  withont  conient  of  tbc  keeper;  and  infiftcd,  tbat 
ti/itat,  might  be  meant  of  a  long  time  before,  and  there 
[  3  j8  j  might  be  the  confent  of  the  ranger ; /M  iMn  aUocaimr  :  for 
the  leave  of  the  ranger  is  th^  leave  of  the  ke^er^  and  ufid 
ipeaks  the  preient  time  as  well  as  time  paft. 

a^.    King  ver/us  Chandler. 

[Mich.  lAnn.  B.  iL     i  Ld.Ra7n1.581.  S.C.] 

Cjrth.  5ot,  sot.  A  Conridion  of  deer-ftealing  on  3  ^  4  IF.  b^M.  r.  io« 
s  **^ift^^*  ^^  ^^  returned  on  a  c^rtkrari^  and  exceptions  taken  to 
▼iatoaTaiii^be  "t-  And  it  was  faid  by  Hoitf  C.  J.  that  in  thefc  fummary 
oMiAraed  Una*  proceedings  the  right  of  an  Englijbma^  of  being  tried  per 
s  c"c»fai'B^R  P^'^^^  f"^  ^^  t^kcn  away  j  therefore  the  Court  was  to 
^14.  3  D.305  conftruc  them  ftri£Uj,  fo  far  as  to  fee  that  tlic  faft  was  an 
p.  6.  offence  \vithin  the  aft,  and  that  the  jaftices  proceeded  ac- 

cordingly (j).     And  thefe  points  were  agreed  \  t(1|  That 
the  fadl  in  the  conviftion  need  not  be  laid  contra  pacem^  for 
mere  form  or  formality  is  not  required  in  tliefc  nor  any 
Wnt  laii  contra    pthcr  fummary  proceedings.     £i  prr  Northey,  attomey- 
^m.4Co.4i,  g^,^^^]^  Tjjjg  jg  j^^  ^jj^  iang's  profecution  ^  lie  can  have 
no  fine  ;  but  the  profecution  of  the  party,  and  tliis  is  the 
incmcrandum  of  what  the  juftice  had  done  in  that  matter. 
That  betweea  2dly,  That  inter  fuch  a  day  and  fuch  a  day  he  kille^ 

J"^|j  *  ^■'^/^    three  deer,  is  good ;  for  if  a  day  certain  were  alleged,  the 
ItiL/thrLderr,  informcr  is  not  tied  up  to  that :  Now  in  thefc  caies  he  is 
5i  wciL   Brcwn.  confined  to  give  evidence  of  a  killing  within  thefe  days,  fo 
Fora.  pi  50,      ^jjjj^  \^  jg  p^Q|.g  certain  and  better  for  the  defendant  j  and 
»6o! ^Vii^tDC.  Northcy  cited  Rajl.  4 1  o.    Hern.  549.     IV'w^h.  54,   54^. 
j86.  2UV.72.  7ho.  91,  92.  Fid,  1^6.  Co.  Ent.  158.  ^V.     Other  wife  it 
is  in  informations  at  conimon  law,  becaufe  every  diltin^ 
offence  creates  a  new  penalty,  but  in  trefpafs  a  faft  may  be 
]aid  to  be  done  diverfis  di^bus  i*f  vici bus  inter  {uch  a  day 
and  fuch  a  d«iy ;  bccaufc  it  is  not  a  ricw  adion,  but  an  in- 
creafe  of  (lamages,  per  Goulds  quod  Holtf  C.  J.  concejfir  (^). 
3ci]y,  That  an  unlawful  killing  is  fufficitnt,  and  it  need 
pot  fct  forth  a  hunting,  nor  liow  the  deer  was  killed. 
Toft.  38^  Con.       4thly,  That  ideo  confideratum  ej  quod  convidus  efl^  with- 

fidcrlt.  ert  quod  J.  tr-r'.'rcr'      ^  f\        r         t  *     «    "^  »    • 

tonvidtts  eft,  is  out  et  quodjortsfiaattj  IS  lumcient  {c)  5  lor  the  ftatute  gives 

tkit 

(fl)  Fide  t  T.R,  pa,  iS.  Ecjcawen  cifion  in  the  fbtement,  than  as  to  the 

on  Convidions,  pa.  iq.     J;2  the  latter  ileps  wh^ch  follow  when  that  eflentia^ 

it  is  obferved,  that  as  to  thole  parts  of  point  has  been  afceruuned. 

the  record  which  are  necefTary  toihew  (h)  R,  ace.  10  Mod.  248. 

the  jarifdidioa  of  the  magidratc,  and  (rj  R.  eont.Stir.t,  858.  In  therepor^ 

give  l^tpi  cognizaDce  of  the  complaint,  of  this  part  of  die  cafe  in  L^.  Rapmmfd, 

the  Courts  are  more  ftrifl  in  their  rule  the  obj?6lion  is  faid  to  be,  thkt  Ae 

of  conftru^ODj  and  expert  more  pre-  jadgment  was  fKod/eris/sciet  |  wliere* 

V  '  .     H 
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that  in  confequencci  and  the  judicial  part  ends  at  the  con-r  fuActoiiwich. 
virion  5  the  reft  ie  only  confequence  and  execution.  S««**rofdk 

5thly,  That  if  the  owner  of  the  park  die  before  ezecu-  owner  may  foe 
tion,  and  the  convi£kion  is  affirmed  here,  his  executors  €>e<«tion.  Aam 
fliall  have  a  levari  facias  ffed  videtur,  it  mujl  he  upon  affi'  ^^^*  ^^'' 
davit^  and  then  the  matter  fuggejled  on  the  roily     So  may 
the  churchwardens  without  fuggeftion  ox  fcire  Jacias^  ana 
fo  may  the  king  (a). 

as  it  ought  to  have  been  ideo  cwfidera*  lie.  FideiBur.  1 163.  Bo/c.  mtCmv.i  ly^ 
turn  eft  quod,  tic.    In  Carth,  it  is  faid        {a)    A  particular  f«rm  of  a  coo. 

(o  be*  that  there  was  no  conditional  vidion  for  deer-Healing  is  prefcribcd 

judgment  for  (etting  on  the  pillory*  ft,  by  flat.  16  G.  5.  r.  30. 


24.     King  verfus  Speed.  [379] 

[Mich.  1  Ann  B.  R*     i  Ld.  Raym.  583.  S.  C] 

f\  N  a  conyiAion  affirmed  in  B.  R.^  a  levari  foe.  was  Cirth.  $o».  S.a 
^^  awarded  to  the  ftieriff  to  levy  the  penalty :  The  flierifF  On  conviaioii  . 
feized  the  goods  and  fold  them.     And  this  coming  before  JJ^^^,I\,^ 
the  Court,  they  held,  be  by  levari  ft. 

ill.  That  this  Coijrt  muft  award  execution  5  for  the  re-  <=•" «» the  dis- 
cord here  cannot  be  removed  or  fent  back  to  the  jufticcs  j  cafe,  era.  tall 
and  as  the  Court  have  a  power  to  affirm  the  conviftion,  the 
Court  in  neceflary  confequence  have  power  to  award  exe- 
cution. 

2dly,  This  execution  cannot  be  awarded  to  the  con- 
(lable,  as  it  would,  if  the  record  had  been  before  the  juf« 
tices;  but  it  muft  be  awarded  to  the  fheriff,  for  he  is  the 
officer  of  the  Court,  and  the  Court  can  take  notice  of  no 
other. 

3dly,  It  may  be  by  levari  facias ^  empowering  the  Iheriff  Wha«  thelwr 
to  fell  the  goods.    The  words  of  tlie  aft  are.  That  the  of-  gj^j^  ^^ 
JFender  (hall  forfeit  40  /.  to  be  levied  by  way  of  diftrefs ;  i^fit/the  ofir 
and  in  fuch  cafe  the  diftfefs  (hall  not  be  deemed  to  be  a  cor  nuy  ftU. 
diftrefs  taken  as  a  pledge,  but  a  diftrefs  to  fell ;  for  the 
public  being  concerned,  it  (hall  be  conftrued  the  moft  ef- 
fe£lual  leyy  oy  diftrefs.    Thus  upon  a  di/lringas  in  a  court- 
leet  for  a  fine,  as  in  cafe  of  nuifance,  where  the  public  is 
concerned,  the  officer  may  fell  of  common  right:  But 
upon  a  di/lringas  in  a  court-leet  pr9  certo  leta^  the  officer 
cannot  fell  the  diftrefs  of  common  right,  without  a  cuftom : 
So  for  a  difltrefs  in  a  court-baron,  he  cannot  fell  without 
cuftom  \  but  in  cafe  of  the  fcwers,  the  officer  has  a  power 
to  fell  the  gopds.     Fide  At.  92,    i  Kei.  733.    2  Jones  25* 
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25.  Domina  Regina  verfus  Joaes. 

[Trin.  2  Annse*  B.  R.    1  Ld.  Rtyni.  ioi|*  S.  C] 

Cheat,  where  |kir  R.  Parker  mored  to  quafli  an  indidmeot,  wbich  was, 
iiidiaaUe.  ^Fw-  lYl  jh^  ^  defendant  came  to  A.^  pretending  B.  fent 
^',61, 105,  h™>  ^o  receive  20/.,  and  received  it,  wherc^  B.  did  not 
1Z4*  3019  3"*  f^nd  him.  Et  per  Cur.  It  is  not  indidable  onlefs  he 
came  widi  faUe  t<Aens ;  we  arc  not  to  indi£l  one  nan  for 
making  a  fool  of  another :  Let  him  bring  his  adtion  («)• 
3  Salk.  ft68.  In  Saiftbafti^s  cafe,  there  was  an  indi£iment,  for  that  Am 

CottrmMf.  borrowed  5  /.  of  the  defendant,  and  pawned  goM  rings  to 
5t*.  Cart.  377.  fccure  the  payment ;  and  that  at  the  day  A.  tendered  the 
vide  Conr.  Dig.  money,  but  the  defendant  rcfufed  to  deliver  up  the  rings ; 
*^iam^H.    anditwasquaflicd(^). 

pa«  400.    ftBnr.  ii%$»   Nehuff*!  Caic,  ante  151.    Str.  866. 

(a)   See  ftat.  30  G.  3.  c.  4.  con-  or  deceits,  where  conmcm  pmdeace 

^eming  perfoni  who,  knowingly  and  may  guard  peribns  againil  the  fnffer- 

ddfignedly,  by  fidie  pretences,  obuin  ing  from  then^  the  offence  is  not  in- 

from  any  peribn  money,  goods,  wares,  didable ;  but  the  party  is  left  to  his 

or  mercnandize,  with  intent  to  cheat  civilremedy  for  the  redref)  of  the  injury 

1^  defraud  any  perfon  or  perfons  of  which  has  been  done  him.  But  where 

the  iame.  falfe  weights  and  mcafores  are  ufed^or 

(i)    PerCtariamt  RiJt  v.  Wbeatfyt  faUe  tokens  produced,  or  fuch  methods 

s  Bur.  1 125.  The  tme  dilHn&ion  that  taken  to  cheat  and  deceive,  as  people 

ought  to  be  attended  to  in  all  cafes  of  cannot,  hy  any  ordinary  care  or  pru* 

this  kind,  and  which  will  folve  them  dence,  be  guarded  agamft,  there  U  is 

all,  is  this :  That  in  fuch  impoiitions  an  offence  indidable. 


[  380  ]  26*     Anonymous* 

[Mich.  %  Ann.  B.  R.] 

Ko  modoa  to  INDICTMENT  was  removed  by  certiorari ^  and,  upon 
motiraioved^  ^^  awarding  the  certiorari^  a  recognizance  taken ;  and 
certionri  after  now  Sa/ieU  moved  to  quafh  the  indidment }  but  it  ap« 
th^^gnimet  pcaring  that  the  recognizance  was  forfeited, ,  the  Court 
liit5!6Moe.  ^o^d  not  hear  the  motion.  Holt^C  J.,  faid.  The  prac* 
045.  S.  C.  tice  was  or  ought  to  he  now  altered  by  the  late  zQi\  be- 
»  Silk,  6^1.  fojc  that,  the  defendant  came  foon  enough  at  any  time  to 
]^p.  A.Qc33»  jj^^Q^^  ^  quaflb,.  but  fhould  not  be  allowed  to  do  it  now, 

after  his  recognizance  forfeited  by  not  carrying  theittcord 
s  Hawk,  c  15.  down  to  the  next  afEzes  to  be  tried  \  and  for  the  fame  Tea- 
(eO.  si6.         fon  ih^  Court  refufed  to  let  him  ukc  any  exceptions,  either 

to  the  certiarari  or  return. 


CLJ.     Domina  Rcgina  verfus  Daniel. 

[Hill.  2  Ann.  B.  R.    2  Ld.  Raym.  1 1 16.  S.  C.  dud.] 

1 NDICTMENT,  for  that  at  fuch  a  day  and  place  the  iniiaaMttlict 
-*    defendant  quendam  Camlum  Scat^  fervum  Jive  a^rentim  "*'  ^  *^1SL 
€ium  cujufiam  Joftphi  Bijh^p^  extra  domumjbfipam  (f  fervid  Ji^VwrnTS^ 
tium  pri£3.  J^^bi  magiftri  fui  difadere  Isf  feipfum  abfen^  mailer.   Uol* 
tare  tUkite  allexit  procuravit  ^  caufavlt ;  £5^  quod  adtunc  li  ^^  IJ^  !*** 
diverjis  duhus ^ntea  iUicite  feduxit  aindem  Carolum  ad  200  \^  %MjdBL 
Carolina  hats,  valor'u^  isfc.  de  bonis  Isf  catallis  pntfat.  Jo*  Abr.75,    Moj 
fephi  extra  domum  i^Jbopam  ipfius  Jofephi  iliicite  capiend.  tsf  J^J-  ^^^^ 
afportoftd.  If  ill*  adtunc  isf  ibidem  injufie  cepit  recepit  &  ba^  6  \Ul  99,  tttp 
buitfciem  bonOf  fsfcy  isf  prsd.  Carolum  effe  fervum  pnefat.  »«9-  Holt  144. 
Jof.     The  defendant  being  found  guilty,  it  was  moved  in  c^iJ?J^ 
arreft  of  judgment,  that  this  was  but  a  private  injvry,  for  e.  3a  edit.  f«L 
which  cafe  lies,  and  not  in  its  nature  public  to  maintain  4-  p**}<^ 
an  indi£)tment  (/i).    Trefpafs  will  lie  for  taking  away  his 
fervant  out  of  his  adual  fervice ;  but  for  inticing,  cafe  lies 
only,  and  not  trefpafs.     21  if.  6.31.     Aifo  no  fa£l  is 
laid  to  be  done  in  purfuance  of  this  inticing  \  and,  as  to  the 
latter  part  about  the  inticing  to  carry  away  the  goods,  there 
is  no  venue  laid  where  the  goods  were  taken  away :  And 
judgment  was  arrefted.     And  in  the  cafe  of  the  Queen 
and  Collingwoody  Micb.  3  Anfi.y  in  this  court,  which  was  Mod.Ca6tstS. 
an  indi&ment  of  the  fame  nature,  the  judgment  was  aUb 
arrefted  for  the  fame  reafons. 

{a)  R,  ace,  Cowp.  54. 

28.     Domina  Regina  ver/us  Wyat. 

fs.  Ann.  B.  R.    2  Ld.  Raym.  1189.  S.  C.    Fortefcae  127* 
S.C] 

INDICTMENT  fetting  forth,  that  one  Na/b  wascon-  Ante  175.  Con- 
vifted  of  deer-ftealing  upon  3  £5*  4  »^.  W  J/,  cap.  10.,  ft»b>ei»^frbto 
-    - '  for  oe^jkckiftg 


before  a  juftice  of  peace,  and  that  the  defendant  being  a  dH^  iSJ2«S  bv 
conftable,  the  juftice  *  diredled  his  warrant  to  him  to  levy  tomtaon  Um  or 


diftment  removed  hither  by  certiorari.    JSt  per  Cur.  re* 
folved, 

ift,  Though  the  conftable  is  not  named  in  the  ftatute,  Conftable  U  tfc* 
nor  appointed  to  be  the  officer  to  execute  thcfe  warrants,  S^ftlS^f^ 
yet  the  juftices  may  command  him  to  execute  them ;  for  peace.  2  Saik. 
M  »t  commoii  law  the  conftables^  were  fvbordinate  officers  so^•  »  Hawk, 

|0  ch.  10.  c  35* 
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^B*^?^'*^'  ^^  ^^^  confcrvators  of  the  peace,  fo  arc  they  now  the  pro<» 
skim'37ot*  P^'  oflicers  of  the  jufticcs:  The  conftable  of  the  hundred 
%  Sbo.  75.  may  arreft  for  breach  of  the  peace  as  well  as  a  petit  con- 
ftable, 3  Cro.  378.,  and  was  an  officer  at  common  law, 
notwithftanding  the  opinions  to  the  contrary ;  and  the  fta« 
tute  of  Wlfiton  only  enlarges  his  authority.  Vide  Hal^s 
Pleas  of  the  Crown.     3  KeL  23 1  • 

adly,  Where  an  officer  negleAs  a  dutj  incumbent  on 
him,  either  by  common  law  or  ftatute,  he  is  for  his  de- 
fault indi£iable  {a).  Et  nota ;  In  this  cafe,  the  indi£tment 
was  not  laid  contra  formam  Jlatuti^  nor  need  it  have  been, 
though  the  conftable  had  been  named  in  the  ftatute ;  be- 
caufe  the  conftable  is  an  officer  of  common  law,  and  when 
a  ftatute  requires  him  to  do  what  without  requiring  had 
been  his  duty  and  he  muft  have  d6ne,  it  is  not  impofing  a 
new  duty,  and  he  is  indiflable  at  common  law  for  it. 
^  3dly,  They  held,  he  need  not  return  the  warrant  itfeJf, 

for  that  is  not  required  ;  it  may  be  neceflary  to  keep  it  for 
his  own  defence  \  but  he  muft  eitheir  return  that,  or  cer- 
tify what  he  has  done  upon  it ;  for  without  this  the  pro- 
fecutor  cannot  attain  the  end  of  his  profecution,  and  the 
defendant  cannot  be  difcbarged ;  and  in  a  writ  of  execu- 
tion, where  fomething  more  is  to  be  done  upon  it,  an  at- 
tachment lies  againft  the  (heriff  if  he  does  not  return  the 
writ.  Laftly,  They  held,  that  contra  pactm  was  furpluf- 
age,  and  could  neither  do  good  nor  harm,  becaufe  it  wa« 
a  nonfeafance  (A). 

(a)   R.  In  the  cafe  of  the  King  able  to  the  law  for  every  part  of  his 

againft  Btmbrligit  M.  z^h  G,  3.  that  condud»  and  ohDOxious  to  paniihment 

vmere  a  perfon  holdmg  a  public  ofHce  for  not  faithfully  difcharging  it. 

under  the  king's  letters  patentyor  de-  (^)  See  S/ra.  233.     £ur.  1729. 
rivatively  from  fuch  authority,  is  amen- 


29.     Domina  Regina  v^r/us  Gould. 

[Paf.  3  Ann.  B.  R.] 

6Mod.i63.s.c.  T  NDICTMENT,  for  that  a  poor  boy  being  put  out  ap- 
Mi.uiial^ot  prentice  to  the  defendant  purfuant  to  the  ftatute,  he  « 
for  refttftng  to  ^  armis  rcfufcd  to  provide  for  him.  Et  per  Cur.  Since 
provide  for  an  we  allow  the  jufticcs  power  to  put  out  apprentices,  we 
J^T'S^'^a  sluc!  "^"^  ^^'°^  ^"  indidimcnt  for  difobedience,  either  in  cafe 
49 1.  of  not  receivings  turning  off%  pr  pot  providing  for  fuch  ap- 

prentice, as  the  law  requires  \  and  the  vi  isf  armis  is  fur- 
plufage  (f ). 

(c)  The  (latQte  of  Eliz,  not  annex-  ment;  and  the  ftatute  8  and  gti^iiL» 
ing  any  penalty  to  a  rcfufal,  the  only  which  gives  a  fpecific  penalty*  «o4  ^ 
puiyihrncnr  was  ncccflarily  by  indi^.    fMmmary  remedy,  bting  merely  affirm* 


3[ntitSmentir,  SfnfiDrmatlontf,  &c.  ^82 

ative»  woald  not  annal  the  former    Note  to  S/efhens  v«  Watfint  anti  45. 
modeof  proftcution.  Fitli  2  Bur.  yog.     Tamenfu^tre  ^  wdi  S/r.  X268« 
Cdov/,  524,  650.  iHawi.c.  25.  ^4. 

30.  Domina  Regina  ver/us  Culliford.  [  382  ] 

[Mich.   3  Ana.  B.  R.] 

p  ER  Cur.  If  there  be  two  indiQments  againft  H.  for  Where  two  la- 
-*       the  fame  thing,  as  if  one  be  found  by  a  coroner's  in-  ^Ji^mentsarefor 
queft,  and  another  by  the  grand  jury,  and  H.  is  acquitted  proportottyoo 
upon  one,  yet  he  mud  ftill  be  tried  upon  the  other,  to  botkatooce. 
which  he  may  plead  the  former  acquittal  5  but  ifhc  ufage  3  SjW^  39*  S.C. 
of  the  0/d  Baily  is,  and  indeed  fo  is  the  faired  courfe^  to  *  *'^' 

try  him  on  both  indi£lments  at  once. 

31.  Domina  Regina  ver/us  Pierfon. 

[Trin.  4  Ann.  B.  R.   2  Ld.  Raym.  1197.  S.  C] 

TNDICTMENT  found  at  HUk/s  Hall,  for  that  the  J^ff"*ff  ^'^ 
-*  defendantyi///  communis  lena  ac  male  difpqfitas  perfonas  in  bawdy^ouf^ 
dcmihts  lupanaribus  convenire  l*f  fcortaiumes  ^  firnicediones  but  not  for 
commttere profuo  lucro  proprio  illicite procuravit.    Upon  not  **!"*£*  cohmw 
guilty  pleaded,  the  defendant  was  convifted^  and  judg-  6  Mo<)/i7S, 
ment  againft  hers  ^ncl  now  a  writ  of  error  was  brought,  189,311.  xSia. 
and  the  judgment  rcverfed.    The  Court  agreed,  ift.  That  *J»-^  [J^^ 
if  a  lodger,  who  has  only  a  Angle  room,  wdl  therewith  ac-  \  Reb.  e^isf* 
commodate  lewd  people  to  perpetrate  a£ts  of  uncleannefs,  6  Mod.  if;b. 
(he  may  be  indidled  for  keeping  a  bawdy-houfe,  as  well  as  ^^^'  ^'  35- 
if  (he  luid  the  wliole  houfe.     2dly,  That  one  may  be  in- 
di£led  for. keeping  a  bawdy-houfe ;  but  a  bare  folicitation 
of  chaftity  is  not  indidable  *,  juft  as  it  is  a£lionable  to  fay,  a 
woman  keeps  a  bawdy-houfe ;  but  not  to  fay,  (he  is  a 
whore  {a\ 

(ii)  R,  ace.  S/r,  i  lOO.    lo  AW.  384.     Fiiti  Sajer  33.  i  H^iok,  ch.  74* 

32.    Domina  Regina  ver/us  Atkinfon  &  aL 

[Pafch.  5  Ann.  B.  R.    2  Ld.  Raym.  1288.  S.  C.    3  Ld. 
Raym.  Entries  89.] 

INDICTMENT  was  againft  A.  and  others,  for  that  Two  may  be 
•*  beins  receivers  of  the  queen's  tax,  they  did  colore  officii  i?'*"^y  indiaed 
fm  extort  money  from  feveral  perfons.     Upon  a  motion  ©ihcrwifc  fori «- 
in  arreft  of  judgment,  it  was  held,  that  two  men  may  be  er«iiing  •  inde 
indited  jointly  for  a  battery  or  extortion,  becaufc  it  is  a  notbciigapjwi- 

crime 


382  3[niitftmim0f  %nf»xmm(m0,  &d 

tk&  sEfli.  AW.  crime  at  common  law,  of  whkh  they  might  he  jbinHf  ot 
Vvh7%^^^^  fcvcrallv  guilty.  But  as  to  the  cafe  in  2  Ra.  Su  i  Fen. 
302.,  they  admitted  4iat,  vtz.  That  two  men  could  n6t 
be  indi£led  jointly  for  exercifing  a  trade,  not  having  beeu 
apprentices ;  for  not  being  apprentices  is  that  which  occa^ 
fions  the  crime  and  foifeiture,  and  that  muft  of  neceflity 
be  fereral.    Judgment  for  the  queen  (a)« 

(«)    Fide  2  Bur.  983.  Str.  870,  921.  2  Sejl  Ca.  24.  ^T.R.  98.  zl^tmi. 
dL  15.  f.  89. 

[383  ]  ^2*     Domina  Regina  vcrfus  Jennidgs. 

[TriiT.  7  Ann.  B.R.] 

Oa  3  *4  w.  ft  C  1 1^  James  Mountague  moved  to  quaOi  a  conviAion  of 

rfir'^tof  *'  decr-fteaUng  on  3  fe*  4  »^.  tf  Jli.,  taken  by  a  jufticc 

awWcwvia-  ^1^0  entered  into  a  glover's  houfci  and,  finding  a  deer* 

oi.  RcfLA.Q^  fkin>  alked  him  how  he  came  by  it;  the  glover  (aid  he 

VS»  »»7»  S.  c.  bought  it  of  J,  5.,  who  not  giving  a  good  account  0f  him« 

felfy  was  conv idled.     And  the  Court  l>eld,  that  the  Juftice 

might  enter  and  convift  the  perfon  that  fold  it ;  to?  the 

ftatute  mieht  be  eafily  evaded^  if  the  deet-ftealer  could 

difcharge  himfelf  by  afale  (a). 

(I)  The  5tb  fedion  of  ftat.  16  G.  3 .  provifions  rcfped^ing  that  offence)  ex- 

(whicb  repeals  the  wSt  of  4th  prefsly  includes  this  cafe,  anct  requires 

I M;  and  divers  other  zdis  con-  the  fkin  to  be  traced  from  hand  to  hand 

rdeer^AeaIing>  and  makes  other  to  the  Erll  pofTeflbr. 


'i^ 


34.     Domina  Regina  verfus  Barfef. 

{Mich.  9  Ann.  B.  R.] 

A  Conviftion  of  deer-ftealing  being  returned  on  a  eerti>' 
^  ran^  the  obj  eft  ion  was,  ift,  Tli  at  the  conriftion  ap- 
peared to  be  a  year  after  the  day  of  the  information  ;  but 
it  was  held  fufficient  that  the  information  be  profecuted 
within  a  year  after  the  fa£k ;  for  that  is  a  good  commence* 
ment  of  the  fuit,  and  it  is  from. that  the  computadon  is 
made  in  all  fuch  cafes.  .2d  Objeftion.  It  is  faid  to  be  in 
qu$dam  loco  in  amhtilacro  chafe£^  and  this  .walk  ITiay  bCw  tn^a 

aWi  chafe  and  not  of  it ;  fed  non  allocatur^  for  it  muftbc  in- 

JJ'J'ff  ^J^  tended  that  the  walk  was  part  of  the  chafe,  and  the  place 
MiycMfic-  part  of  the  walk..  sd.ObjeftiQQ.  Nq  dqe  fummons.;' «O0 
^Smmu  rift.4t<y  allocatur ^  the  defend^mt  having  .sippe^ired* .  In  a  mandamas 
^im^itK^  it  muft  appear  that  the  party  was  fummonedy  bccaufehe 
"  '  '  i^uM,  i$tolofehis  freehold,  auid  it  is  a  courfe  of  proceeding  by 
common  law,  wherein  no  appeal  lies  %  othcrwife  in  con- 
;yi^ons^  which  are  a  proceeding  by  the  ftatutr^  in  whiclx 
13  the 


the  defendant  appeared,  and  that  appearance  will  aid  the 
want  of  fummons :  So  it  was  held  in  Peachi^  cafei  and  all 
Ae  precedents  are  fo. 

4th  ObjeAion,  ^od  comnBus  eft  et  forisfaeiet  fummam  Ante  378.  Forii 
20/.  juxia  firmam  Jiatuti^  without  making  a  diftribution,  ^^^|^Jj/"" 
which  ought  to  be  10/.  to  the  party  grieved,  10/.  to  the  fuffident.  n.b. 
poor,  fef^.     But  the  Court  held  it  was  well  enough.     It  Mich.  4  Geo.  in 
is  enough  to  fay,  qmd  conviB.  eft  et  forisfaeiet  juxta  formam  fhj^JJJJ^g 
Jlatut.  i  for  by  £he  ftatute  he  is  only  to  forfeit  in  cafe  he  excepcion  wat 
has  goods,  which  is  conditional,  and  not  abfolute;  and  ow  ruled  in 
by  Parker,  C.  J.  the  words  jW^,  fcfr.,  qualify  it.     Et  per  rmJtio^o'an 
Cur,  The  judgment  in  fuch  cafes  feldom  makes  a  diftri-  af^xure  where 
bution ;  and  it  has  been  a  queftion,  Whether  comnB.  eft  **  **^?f  ^*^' 
be  not  enough  of  itfclf  (a).     Fide  Rex  vcrfus  Chandler,  ^rL'^andih; 
ante  pirn  23.  (b)  other  for  the 

fdi  Objedion :  This  conviftion  is  pardoned  by  the  late  '''"^^aZ?^" 
a£l  of  general  pardon,  being  not  a  final  judgment     Fide  d«.'fteiling 
Dj.  322.    To  which  it  was  anfwercd  by  Serjeant  PengeBy,  pardonod  \j  •& 
I  ft.  That  this  is  more  than  an  interlocutory  judgment,  ^^^^^J*\l^ 
and  that  it  is  a  complete  *  and  a  final  judgment,  becaufe  a  3^.  Cro.'.Cari 
writ  of  error  lies  on  it.    2dly,  He  argued/  that  it  could  not  6S.  2  Buift.iS*. 
be  pardoned:  ift,  Becaufe  it  is  a  forfeiture  to  the  party  cre  ^'1^% 
grieved,  and  he  h^th  an  intereft  in  the  penalty,  and  it  is  ,^9*.  |ioft.  23s! 
part  of  the  judgment.     2dly,  Becaufe  the  punifimient  of  Noy  91* 
the  party  in  this  cafe  is  by  way  of  fatisfa£lioR,  not  for  ex-    *  [  384  ] 
ample,  like  the  three  years  imprifonment  by  the  ftatute  ie 
malefaBoribus  in parcis,    2  Inft.  200.  3  Inft.  lyi.  5  Co.  gi't- 
not  like  1  Cro.  46,  47,  198.    1 1  Co.  65,  66.    3  Cro.  338. 
I  Mod.  34.  3  Cro.  82,  83.     Adjournatur. 

{a)  R.  C9Mtr.  Sir.  858.  96.  Fide  alfo  Rex.  v.  Hall,  Cowf.  6o. 

(i)  Where  the  diftribution  is  dif*  Rex  v.  Fipoat,  2Bur.n6^.   Bofcmw. 

cretionary>  there  mult  be  a  particular  1 1  ^« 
adjudication.  Rex  r.Demf/ey»  tT.R. 

35.     Domina  Regina  verfus  Williams, 

[Mich.  10  Ann.  B.  R.] 

INDICTMENT  againft  hufband  and  Mife  for  keep-  liuiiaiiient 

T   in£  €9mmuti.  domum  lenacinii,  Anflice,  a  common  ba^dy-  H^^  ^>^ 
,^0  ,  /»*.        1         «.«•  '     and  feme  for 

aouie.    Upon  a  motion  to  qualh  it,  the  bbjedtion  was,  kecpiagabawdy 
that  the  keeping  a  h6ufe  could  not  be  the  keeping  of  the  houfe.   Caftt 
wife,  tny  more  than  it  is  the  keeping  of  the  fervant.    But  ^^  ^J*  ^'^ 
to  this  it  wu  anfilrered  and  refolved  by  the  Court,  that  the 
wife  may  be  guiltj  and  commit  a  mxat  with  her  hoftmnd,* 
tnd  that  that  cnifie  is  jomt  and  ieveral.    Huiband  and 
wife  may  commit  a  trefpafs,  murder,  treafen.    Ii^  Dr.  1  Sia.4to.  •  ^ 
ifiM^s  cafe,  baron  and  feme  were  tridiaed  of  a  raVifli*  ^efS^lv^'L 
.  -  nicni*^^^'*'*^^' 


384  3[n5iftment0,  jmttantiwg,  8ta 

K.83.Q;^iRoi.  mcht  of  Jf^ard^  and  the  wife  ^ras  found  guilty.   Hot.  95- 

gl^Hob.  ccf**  Keeping  a  bawdy-houfc  is  a  coounon  nuifance ,  and  tbe 

1  Htwk.  c.  I.    indictment  for  keeping  is  a  charge  againft  them  for  this 

Ui%.  str.  1 120.  nuifance.     The  keeping  is  riot  to  be  undeiftood  of  having 

or  renting  in  point  of  property ;  for  in  that  fenfe  the  wife 

cannot  i^p  it,  but  the  keeping  here  is  the  governing  and 

managing  a  houfe  in  fuch  a  difordefly  manner  af  to  be  a 

riuifanccj  and  the  wife  may  have  a  fhare  in  the  manage* 

ment  or  government  of  a  diforderly  houfe  >is  well  as  the 

hufband.     2  Ro.  345.  3  Kei.  34.  1  Ke^.  5^75.  eited. 

36.    Domiaa  Regina  vcrfiu  Ingrain  &  Ux« 

[Hill.  10  Ann.  B.  ft.] 

BatteryiDpUes     INDICTMENT*  againft  the  huibafld  and  ^rik  for  an 
TfiSkl^.  61.         aflault  and  battery,  fctting  forth,  that  they  vi  etarmis 
Lu         '     '   tnfultum  fecit  verberaverunt^  vulnera%feru9it^   &c.      Upon 
not  guilty  pleaded,  the  jury  found  both  guilty ;  alid  now 
an  exception  was  taken,  that  in/ultum/ecith^ug  the  Gngo^ 
lar  number,  could  refer  only  to  one  of  the  defendants^ 
^^tk  ^''         ^'^^  ^^  ^^^  uncertain  which  was  charged,  and  both  could 
aShow.  93!  149.  "^^  '^  found  guilty.    Parker^  C.  J.  This  indi£iment  would 
have  been  ver^  good,  though  the  infultum  fecit  had  been 
left  out,  and  it  had  alleged  only  vi  et  armis  verhtraver.^ 
vuhjeravcr.^  ^r.,  for  there  cannot  be  a  battery  and  wound- 
ing without  an  afiault,  though  there  may  be  the  latter 
ifanoflfeocefar-  widiout  the  former.     *  In  a  civil  ac^on,  where  one  part 
Acient  CO  maw-  of  the  declaration  is  ill,  and  the  jury  find  entire  damages, 
aSfttu^wdf*    the  judgment  muft  be  arrefted,  hecaufc  the  Court  cannot 
hU^iciaenough,  apportion  them ;  but  in  indi^ments  the  Court  aflefs  the 
though  other       fine,  and  they  will  fet  it  only  according  to  thofe  fa£l& 
ftia«^iii  iwd.       virhich  are  well  laid.     If  an  offence  fufficicnt  to  maintain 
5  Co!  121*        the  indi£lment  be  well  laid,  it  is  enough.     Afterwards^ 
s  Htwk.  c  25.  in  Trinity  term  following,  judgment  was  given  againft  the 

^'$!-^'^  defendants, 
l^oof.  730. 


•[385] 


37,     Domina  Regina  vcrfus  Cranage. 

[Mich.    II  Ann.      Coram  Parker^    C.   7.    At  ■!£  piios   itt 

Middiefex.] 


f  N  DICTMENT,  that  the  defendant  with  others  at  the 
*     pariOi  of  S/.  Giles  in  the  Fields^  riotoufly  aflembled,  Gf 


IndiaaMBt  for 
Wtddngtbt 

ia  the  houfe  of  V^^^^  cubiculutn  cujufdam  Sara  S.  in  domo  mantmiaU  cujuf* 
lMMt,an4tik-  dam  D^vid  James  f regit  &  intravit^  and  thirty  yards  of 
bf^ada,  m-  ftuff  took  and  carried  away.  Upon  evidence  it  appeared- 
twd^boLib  of  ^  l>^  ^^  manfion-houfe  of  David  Jam/on^  and  not  Jem^K 

'and 


Infant  ^8s 

and  the  Chief  Juftice  held,  that  this  did  not  maintain  the  Jamfon,  does  not 
indiftment  like  2  Ro.  677.    Trefpafs  for  breaking  his  clofe  "^'^'^f^,  '*"*  *"' 
in   Calveringy  in  quodam  loco  vocat,   Calverjidd^    abutting  2  Hawk. C  46, 
fouth  on  a  mill  in  the  tenure  of  J.  S.     He  cited  the  cafe  »•  34-  ficWing'* 
of  the  Queen  againil  Sudbury^  indiftment  for  an  affault  ^'"^^^^^17. 
and  battery  laid  as  a  riot;  two  were  acquitted,  and  two  2RwU.Abr.677. 
found  guilty ;  and  all  were  acquitted,  for  the  crime  was 
the  riot,  and  the  whole  charge  alleged  under  that  fpecifi- 
cation  and  defcription.     So  of  the  playhoufcj  indidment 
for  ading  a  play  and  fpcaking  obfcene  words,  in  fuch  a 
parifh,  in  a  play-houfe  in  Lincolm-Inn-Fields ;  if  there  be 
no  play-houfe  in  Lincol f is- Inn-Fields y  the  defendant  muft 
be  acquitted  ;  for  though  the  words  are  not  local,  yet  thefe 
are  made  fo.     One  may  make  a  trefpafs  local  that  is  not 
fo.     If  the  fpeaking  had   been  alleged  in   Lincolns'lnn- 
Fields^  then  it  had  been  laid  as  a  venue :  but  here  it  is 
othcrwife,  for  here  it  is  alleged  as  a  defcription  where  the 
play-houfe  ftood.    In  the  principal  cafe,  part  is  local,  part  Lut.  14^. 
not  local ;  the  cuhiculum  is  local,  the  taking  and  carrying 
away  is  not  local ;  but  then  all  is  put  together  as  one  entire 
fa£l  under  one  defcription,  and  you  cannot  divide  them. 


SInfanr,  [386] 


I.     King  vcrfus  Dillifton. 

[Hill.  iW.&M.  B.  R.  Intr.  HiU.  2&3  Jac.2.  Rot. 494,] 

IN  ejcBment  it  was  found  by  a  fpecial  verdift,  that  the  Cuftomofama- 
cuftom  of  a  manor  was,  That  if  on  a  furrendcr  pre-  "'»'^»  tbaiiffur- 
fented,  and  three  proclamations,  the  furrenderee  comes  I,oTto"be'/dmi" 
not  to  be  admitted,  the  lord  (hall  fcize  as  forfeited.     Sur-  ted  on  three  "ro- 
renderee  died  ;  three  proclamations* were  made  ;  his  heir,  cUmatiom,  the 
an  infant,  did  not'  colhe  in  j  die  /ord  feized.     Holt,  C.  J.  ^i™\'^^^^; 
held,  the  infant  was  bound  ;  becaufe  othcrwife  the  lord  no^  bound. 
would  lofe  his  fine ;  and  it  is  not  the  forfeiture  of  the  in-  3  Mo<»-  a  t. 
fant,  but  of  the  furrenderor,  in  whom  the  eftate  continues  J^br  U*t*.  pfa. 
till  admittance  ;  and  that,  if  it  be  a  forfeiture,  it  is  fo  only  Palm.  5^3. 
quofque.     But  Dolhen^  Eyre,  and  Gregory,  contra.     Cuflom  V^^'  /oj'- 
(hall  not  be  intend<!d  to  reach  infants  ;  and  by  Eyre,  If  it  Hob.  05  piowd 
had  been  found  exprcfsly,  that  all  perfons,  infants  as  well  ?6o  a.  372.  a? 
as  others,  Wr.  he  had  been  bound  j  for  as  cuftom  makes  ^IV  ^^\^^^*   - 
his  inheritance,  it  may  abridge  it.     And  the  lord  cannot  asi!  ^c^Llt  • 
Vql.L  li  be  '     ' 


386  Infant. 

a62.  b.  Show,   be  faid  to  lofe  a  fine,  for  he  has  a  tenement  and  no  fine 
f^wVs^^'^^'  due,  nor  occafion  of  admittance:  And  here  is  no  room 
1  Lutw.  765,      to  fuppofe  a  temporary  forfeiture  ;  for  the  jury  have  found 
s.  c.    3  Mod.    the  cuflom  to  be  of  an  abfolutc  forfeiture.     Nor  is  the 
c^thf^u  *^     infant  within  the  cuftom  ;  for  as  it  is  found,  that  if  the 
Comb.  118.       perfon  to  whom  the  furrender  is  made  comes  not,  the 
'^t'  r  ^'fi        bailiff  of  the  manor  may,  by  command  of  the  lord,  feize 
^    •    •'  5'      fm,!^  tenements  as  forfeited.     Vide  i  Leon.  100.    3  Leon. 
221.    8  Co.g^.   2  Cro,  226.    8  Co,  44.  is  of  fuch  a  cuf- 
tom, but  the  forfeiture  is  quoufque  only,  as  appears  by  the 
pleadings.     In  error  on  a  judgment  of  C.  B,  which  was 
affirmed  (j). 

(a)  By  flat.  9  C.  I.e.  30.  f.  5.,  no  admitted  thereto,  nor  for  the  omiflion^ 

infant  or  feme  covert  fhafi  forfeit  any  denial,  or  rcfufal  to  pay  any  fine  im- 

copyhold  eAate  for  their  negledl  or  re-  pofed  on  their  admittance, 
fuial  to  come  to  any  cout  and  to  be 

2.    Earle  verfus  Pealc. 

[Hill.  loAnn.B.R.] 

Infant  may  buy  |  fj  j^^/  upon  a  finglc  bill,  the  defendant  plcpJed  that  he 
Jflc!49^'pl.ic!  ^^^  within  age;  the  plaintiff  replied,  that  \x  r-  as  for 
560, 561.  Cafes  neccfTaries,  viz.  10/.  for  clothes,  and  15  /.  money  i-.  r  ^  pro 
L.  E.  66.  s.  c.  {5»  ^frga  his  nccefTary  flipport  at  the  uhiverfity.  Thtr  dc- 
172.  fendant  rejoined,  that  the  money  was  lent  him  to  fpend  at 
«  pleafure,  alfqae  koc^  that  it  was  lent  him  for  neceffaries  ; 
L  3"7  J  a"d  iflue  hereupon  was  found  for  the  plahitifF,  who  had 
judgment  in  C  B.  And  now  a  writ  of  error  was  brought. 
But  cannot  bor-  ^^  P^^  Parker^  C.  J.  That  which  is  put  in  ilTuc  is  only, 
rcw  money  to  whether  this  money  was  lent  the  infant  for  neceflaries,  not 
buy  nccciraiics.  whether  it  was  laid  out  in  neceflaries :  It  may  be  borrowed 
a  LUl.^sz!  Cro.  ^^r  necc/Taries,  but  laid  out  and  fpent  at  a  tavern  :  A  feme 
Car.  50Z.  pi.  2.  covert  may  buy  neceflaries,  and  her  a£l  iball  make  the 
Cro^Ei  ^^-^o  bufbnnd  chargeable  ;  but  (he  cannot  borrow  money  to  lay 
pi.  16.  Andrews  out  for  ncccfl^arics.  So  it  is  of  an  infant ;  he  may  buy  ne- 
178.  Caf«n.R.  ccfiaries,  but  he  cannot  borrow  money  to  buy  5  for  he  may 
rrig'  leo^^TuiL  '"^^^PP^y  the  money,  and  therefore  the  law  will  not  truft 
N.  P.  154.  him  but  at  the  peril  of  the  lender,  }fA\a  muft  lay  it  out  for 
1  Ld.  Kaym.  him,  or  fcc  it  laid  out,  and  then  it  is  his  providing,  and 
to  Darby  I  Bou-  ^^'^  laying  out  fo  much  money  for  neceflaries  for  him* 
chcr.  ante  279,    Judgment  reverfed  tiift  caufa. 

Cumber.  381, 

482.     3  balk.  197.     5  Mod.  3C8t 
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!•     Parkhurft  vcrfus  Foften 

[Trin.   ii  Will.  3.  B.  R.      i  Ld.  Raym.  479.  S.  C] 

'IP  RES  PASS    for   quartering   a    dragoon    upon    the  5  ^-^J  4^714.30. 
*      plaintiff  to  find  him  meat  and  drink,  and  hay  and  i^Jj ,Vrt*tf  f  d 
ftraw  for  hishorfe,  ^c.     Upon  not  guilty  pleaded,  a  fpe-  an/dTcc^inhuT 
cial  vcrdi£l  was  found,  that  the  plaintifF  kept  a  houfe  at  ^^oufe,  and  let- 
Epfomy  t^  dimifit  concUivia,  Afiglice,  lodgings,  tallbus  n/jules  'jfeir  Wca  ^^oc 
ibid,   acct'debafit  propter  faluhrUaUm  dcris  &  pct'wnem  aqua-  an  inn-kcepcr 
ruttty  Iffc.  and  that  he  drelicd  meat  for  his  lodgers  at  ,\d.  w'thin  ttat.  4 & 
per  joint,   and  fold  tlicm  fmall-becr  at  2d.  per  mug,   and  f^^^^^rt^^l'J^' 
alfo  found  them  (table-room,  hay,  Lr'c.  for  horfes,  at  fuc!i  lojdicrs.  Car:h. 
and  fuch  rates,  and  that  the  defendant,  being  a  conftable,  4>7.s.  c.  And 
quartered  a  dragoon  upon  the  plaintiff.  iLtlr't^^^Z: 

Serjeant  Wright  and  Mr.  Coivper  mfiR^cd  on  the  4  ^  (;IF,  fcquential  da- 
iff  M.  c.  1 2.  by  which  foldiers  may  be  billctted  upon  //;;;j,  '"'S**'    S  ^^^* 
/ivery-Jfab/eSj  ale-houftSy  vicluaUing-houfes^  and  all  houfes  fell- 
ing  hrand^yjlrong  watery  cyder y  and  metheglin  by  retail y  to  be 
drunk  in  the  houfesy  and  no  othtrsy  and  in  no  private  houfes 
"jjhatfoever.     And  that  this  houfe  of  the  plaintiff's  does 
partake  of  the  nature  of  all  of  them  ;  and  it  is  a  common        [^881 
and  a  public  houfe  kept  for  gain. 

Shower  and  Broderick  contra.  It  is  agaiuft  common  right 
to  quarter  foldiers  on  any  man  againft  his  will,  and  fo  13 
the  petition  of  right  3  Car,  i.,  and  31  Car,  2,  c,  i.,  and 
therefore  the  Court  will  not  extend  the  ftatutc  of  the 
4  i^  S  IT.  ^  M,  by  any  equitable  conftriiaion,  and  this 
is  not  a  houfe  within  the  words  of  that  aft.     ift,  This 
IS  not  an  inn ;  for  there  men  come  and  are  entert.nned  on 
accefs,    and   the  inn-keeper  is   indictable   if  he  refufe, 
2  Ro-  84.  KeL  50.  Pal,  367,  374.     Here  people  lodge  on  Logger  Is  on 
a  private  contraft  ;  here  he  is  as  a  lodger,  there  as  a  guefl.  contra^,  gucfi 
By  common  law,  if  a  gucft  ftole  goods  from  his  lodgings,  "t :s\S!|,*'!\^f^cu^^ 
it  was  felony;    otherwife  of  a  lodger,     if  z:\  attorney  o- lodger. 'cod. 
comes  to  town  and  takes  a  chamber  in  an  inn  for  the  term,  ^^'^  ?45-  ^^« 
he  is  not  a  guefl.     Mo,  877.    Hetl.  49.    Fitz.  Hojllcr  p.  l^'j^'^i!^!^^'^'^ 
adly,  It  is  not  a  livery-ftable ;  for  there  is  accommodation  a  Browni.  25^. 
for  horfes  only;  here  forhorfeand  owner.     3dly,  It  is 
not  an  ale-houfe^  nor  viEltialling-hovfe :  for  tlfey  fell  to  all 
j)ublicly,  and  indeed  arc  defcribed  ^uod  cujlodivit  tahernam 
112  C'Ommunent 
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communem  l^  csmmunit*   (^  publke   venduKt^   (fc.     Wtfi^ 

Symb.  71. 
F.  K.  B.  <?4.  Hiit^  C.  J.,  when  this  cafe  was  fet  down  for  the  refo- 

fclscuiMiT^b^'  ^"^o"  of  ^^^  0>urt,  gave  judgment  for  the  plaintitF,  and 

faidy  the  cafe  was  fo  plain,  that  there  was  no  occafion  for 

giving  rcaibns. 

2.    York  vcrfus  Grindftonc. 

[Mich.  }  Ann.  B.  R.    2  Ld.  Raym.  866.  S.  C] 

Lfj!nl"fnn'  D  EPLEVIN  for  a  horfe ;  the  defendant  avowed  the 
Ucomci  a  gucft,  ''^  taking  and  detaining,  for  that  he  kept  an  inn,  and 
otherwifeo/a  the  plaintiff,  being  a  traveller,  came  and  left  his  horfc 
Ydt.^T.^*  there,  where  he  had  been  kept  fo  long,  that  the  keeping 
2  Roll.  Abr.  S5.  came  to  fuch  a  fum,  till  payment  whereof  he  detained 

A.  I  Rcl.  Rep.  hjn^.  Upon  demurrer  the  whole  Court  held,  that  inn- 
3*Buift.*'a6o"^*  keepers  were  bound  to  receive  aud  entertain  guefts,  and 
«Sho.  161.  therefore  might  detain  the  goods  of  the  guefts  till  pay- 
Bacon't  Ab.  lit.  ^^j^^     j,^^  ^^  Chief  Juflice  doubted  whether  the  plaintiff 

Inns,    i  Burn.  '  rt«i»/»i  r    \  •  t 

Alc-houfci  XV.  ^^*  a  gueit  m  this  cafe,  becaufe  he  never  went  mto  the 
Com.  Dig.  Ac-  inn  himfelf,  but  only  left  his  horfe  there,  which  the  inn- 
f«'N"H**cnM^*  keeper  was  not  obliged  to  receive,  and  without  an  owner 

B.  did  not  receive  as  an  inn-keeper.  Powelly  Pc^y^  and 
Gould  cotitra^  That  the  plaintiff  is  a  gueft  by  leaving  his 
horfe,  as  much  as  if  he  had  (laid  himfelf,  becaufe  the 
horfc  mud  be  fed,  by  which  the  inn-keeper  has  gain ; 
otherwife  if  he  had  left  a  trunk  or  a  dead  thing.  Vtdi 
Cro,  Jac.  188,  189.  Noy  79.  Latch  126.  Pop.  178. 
Mo.  471  (j). 

{a)  \  perfon  came  to  an  inn,  and  during  which   time  the  goods  were 

defired  to  leave  fome  goods  there  till  (lolen,   and  the  inn-keeper  was  held 

the  next  week,   which  was  refufed  ;  liable,  i?j»;/^;/ v.  Ai^//!w,5  nj^.  273, 
he  then   flayed  to  drink  fomcthing. 


iz^9]  3Inroljmnr. 


I.     Taylor  verfits  Jones^ 
[Mich.  8  Will.  3.  B.  R.] 


A  Deed   may  be  inrollcd,  without  the  examination   of 
■^   the  party,  upon  proof  by  witnefs  that  the  party  dc- 


upon  tjjtii  of  the 

Vv  here  two  arc     Hvcrcd   it.     Godh,  2'jo.     Party  died  before  acknowledge 
i-Micb,  ncknow  ment,  yet  the  deed  was  inrollcd.     3  Lccn.  84.     And  if 

two 
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two  arc  parties  to  a  deed,  and  one  acknowledge  it  before  ledgment  of  one 
a  judge,  it  binds  the  other;  and  at  common  law  there  ,*uon.*i83,"^* 
was  an  inrolment  profalva  cujlodia  ;  and  it  is  the  practice,  184.  Cro.  £]. 
that  if  a  man  lives  in  New  England,  and  would  pafs  lands  717-  Dyer  xxo. 
here  in  England,  they  join  a  mere  nominal  party  with  him  *  ^^^  J^^ 
in  the  deed,  who  acknowledges  it,  and  it  binds* 


2.     Lady  AnderfonV  Cq/e. 
[Mich.  11  WUI.  3.  B.  R.] 

'T^  HE  Court  made  a  general  rule,  that  all  deeds  (hould  a  LIU.  69, 

•■'  be  acknowledged  on  the  plea-fide  in  this  court,  and 
not  on  the  Crown  fide;  and  that  the  acknowledgment 
(hould  be  in  open  court. 


3oinWenant0  anD  Xtmntsi  in    [390] 
Common. 


I.     Stedman  ver/us  Bates. 

[Mich.  7  Will.  3.  B.  R.     i  Ld.  Raym.  64.  S.  C] 

IN  replevin  the  defendant  made  conufance  as  bailifi^  to  5  Mod.  14c. 
the  Countefs  of  Salijbury,  for  rent-arrear,  for  that  J.  S.  p"/;^;^^',^^,^ 
was  feized,  and  made  a  leafe,  t^c,  and  died,  and  the  re-  join  in  avowry. 
verfion  defcended  to  the  fame  Countefs  of  Salt/bury  and  Co.  Lie.  1^4.  •. 
her  fitter  as  heir.     On  demurrer  the  Court  held  this  conu-  g®'^***  ctL 
fancc  naught ;  for  by  Littleton  himfelf,  both  fitters  mufl  b'.  r.  86. 
join ;  both  take  as  heir  by  defcent,  and  make  but  one  heir,  Carth.  346. 
to  whom  the  rent  defcends  as  one  entire  inheritance.  *  ?\'.^°"?1  J?^' 

2.     Ward  verfus  Everard. 

[Hill.  10  WiU.  3.  B.  R.  Intr.  Hill.  7.   Rot.  718.    1  Ld.  Raym. 
422.  S.C.] 

RE  P  L  E  VI N ;  the  defendant  made  cognizance  as  bai-  Grant  of  i ooi. 
Ijflrto^^.  and  A,  and  (hewed  that  Sir  Robert  Carr  ^^uy  fo'bc  di- 
was  feized  in  fee  of  the  locus  in  quo^  and  granted  one  an-  vided ';  to  hold 
nuity  or  yearly  rent  of  100/.  to  A.^  jB.,  C,  D.,  and  E.,  tothcm,vix. 

'  ^         '  I  J  ^^loLtocacb, 


C^go  Jofnt-tcnanw  antt  Cenantsf,  &c. 

Sec.  Grantee*  to  bc  equally  divided  between  them,  to  have  and  to  re- 
Carth!*^c4^.^"  ccive  to  thcm  and  their  refpcflivc  aifigns  20/.  to  each  du- 
Ante  226.  rinjr  their  lives,  and  the  life  of  the  longeft  Jivcr  of  thcm  ; 
3  Mod.  209.  ^  2Lm\  that  if  any  one  died,  his  (hare  (1)ou)d  bc  equally  di- 
v-q^^Ttafntl'in  ^^^^^  amonp:  the  fuivivors,  and  that  A.  and  B.  arc  the  fur- 
common  cannot  vivors.  The  plaintiff  pleaded  in  bar  an  aft  of  parliament 
fr^Ac"^^*  to  make  void  all  conveyances  made  by  Sir  Rohert  Carr  bc- 
Cro.  Ek'-'-°?!*  fore  fuch  a  time  :  And  iiTuc  being  joined,  whether  this 
:s4i,  637,651.  grant  was  miidc  before  fuch  a  time,  v/z.  April  1630,  was 
\ civ.  27,2^.  tried  at  i>ar,  and   found  fur  tiie  avowant;  7in^  Pemtertcn 

Cro.  Car.  jci.  i    •  i       r    •     i  i  . 

w.  Jones 2C-.  n^oved  m  arreit  or  judgnnMit,  that  tenants  m  common 
5  Mod.25.3.C.  cculci  not  join  in  an  avowry,  but  muft  avow  feverally. 
Comb.  329.       j^-^f    r^^  ^  J  ^    ^y,j  jj-^^^  jjjg  grantees  were  tenants  in  com- 

CjfesB.R.  227.  nion,  and  not  jomt-tenants.  The  cafes  cited  on  both 
Holt 368.  ViJc  fides  were,  2  Ro,  Abr.  90,  S/y.  21 1,  2  Cro.  6^6.  i  In/f. 
^Eq^^cTAt  >8o-  ^^y-  351.  3  Cro.  25.  1  Smwd.  282.  5  Co.  SS'  Et 
53;.  I  Bro.  per  Holt^  C.  J.  The  words,  eqiMlly  to  he  divided^  cannot  make 
P.  C. 
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1 89,  a  tenancy  in  common  in  a  deed,  though  they  may  in  i 
will ;  and  the  words,  to  have  and  receive  20  /.  a-piccc, 
are  an  explanation  how  the  money  on  receipt  is  to  be  dif- 
» Roll.  Abr.  CO.  tributcd,  w«.  fo  much  to  one,  and  fo  much  to  another; 
aO^isoVcro.  ^"^  '^^  "^^  ^^^'^^  ^^  grant  nor  the  rent;  for  it  is  notfeve^ 
El.  33c,  ;,47.  rill  tints  wox  fevtTdl grants,  but  one  rent  and  one  grant  un- 
3Moa.  ac9.  di\iiled.  If  thcv  were  tenants  in  common,  then  each  of 
Hctl*  20^*  *  them  mud  avow  de  quint  a  parte  of  1 00  /.  and  not  for  *  i  oo/. 
•  Query  if  this  ^  ^"^  coparccncr  grants  a  rent  of  20  /.  for  equality  of  par- 
ought  not  to  be  tition  to  tiie  other  two,  viz,  10/.  to  one  and  10/.  to  the 
*°*"^  other,  they  have  but  one  rent,  and  the  viz.  is  but  cxplana- 

Grantto  A.  and  ^^yy^    ,  j„j}^  j^g,  f,    which  Cafe  is  not  to  be  diftinguifhed, 

B.  Hab.  one  .    ',     ,      /,,  .    r  i    /\-       r  •  i      tt  ^ 

acre  to  A.  and     And  the  Chief  Jultice  laid,  If  a  man  grants  two  acres  to 

the  other  to  B.     A,  and  B.,  kabcnd.  one  acre  to  one,  and  the  other  acre  to 

tenants^ ^*^*°'      the  Other,  the  ^£/^rW///;i  is  void  and  repugnant.    Hob.  i-ji. 

And   fo  here,  where  die  grantor  has  granted  one  rent,  it 

is  repugnant  to  the  very  words  of  the  grant  to  make  it  fe- 

vcral  grants  of  feveral  rents.     Judgment  to  tiie  avowant. 


3.     Fiflier  verftis  Wigg. 

[Mill,    12  Will,  3.    B.  R.     I  Ld.  Ravm.  622.     Coxnyns  8d. 
S.  C.     1  P.  Wms;  i4.'S.C.] 

Where  the  i^  O  P  Y  li  O  L  D  lands  were  furrendered  to  the  ufc  of 

words  equally  to  \^    j     j^    ^^^  Q    ^^d  their  heirs,  equally  to  bc  divided 

bedividcd,  make  ,  '*  ii.t-  rA-i       ^  r>     1 1    ^  . 

tenancy  in  crm  bctwccn  them  and  their  heirs  relpedtively.  Gouldy  J.  ;ind 
mon  In  a  wiii  Tcurtcn,  J.  held  this  a  tenancy  in  cpmmon,  by  reafon  of 
Jj^y^^^'^l'^'s;;^.'  the  apparent  intent  of  the  parties.  IN  B.  and  faid,  that 
render  of  copy  it  was  hcrc  in  the  cafe  of  an  ufc,  which  muft  bc  conftrued 
bold  to  be  con-  according  to  wills  to  fulfil  the  intent ;  and  in  the  cafe  too 
iVtti?3*76l*'  °^  ^  copyhold,  wherein,  to  fupport  the  intention  of  the 

parties^ 


3lolnt^tenantj(  ann  Cenantjsf,  &c.  391 

parties,  limitations  of  efta^s  have  been  admitted,  which  ^'jjj^^**  ^9^* 

arc  not  allowed  in  freeholds,     i  Ro.  Ab.  67.  2  Cro.  434.  ^^  367*8  Qo. 

Pop,  125.    I  Sound.  151.  2  Vent.  365.]     But  //(?//,   C.  J.  i«9.  Cro.  Car. 

fo«/rtf,  held  it  a  joint-tenancy,  for  that  the  words  equally^  l^'r.'^f.'^^'l^t 
e.»  •*  ,1  "^       •       !•    1   •      ^i.     r  •        S.C.  Cafes B.R. 

Cfr.,  import  no  more  than  was  implied  in  the  torcgoing  ^^^^  j^^jj  ^5^^ 

words,  i.  ^.  to  have  alike,  which  they  cannot  but  have  as  Lilly  Ent.  205. 

joint-tenants;  and  that  copyholds  will  not  pafs  by  more  l^^^^^^' 

improper  words  than  freeholds.  3  Atk  n,  i  p.  wmi/yx. 

If  a  feoffment  be  to  A*  and  B.  equally  to  be  divided,  3  Mnd.  209. 
they  are  joint-tenants;  for  they  have  the  land  by  one  title  Lit-'^iV^'b^*** 
and  eftate,  and  equally  to  be  divided,  imports  nothing  but  2  Roll.  Ab.  89, 
what  was  implied  before  :  But  if  it  be  to  A,  and  B,,  haben-  9®- 
dum  one  moiety  to  A.  and  the  other  to  B.j  they  are  tenants 
in  common,  for  they  have  feveral  titles,  and  there  muft 
be  feveral  liveries,  and  the  habendum  is  confident.     But  if 
it  were  habendum  ten  acres  to  one,  and  ten  to  the  other, 
the  habendum  would  be  void  for  repugnancy. 

As  for  the  word  divided^  he  held  that  did  not  import  a  3  ^v.  3-3. 
tenancy  in  common,  for  their  pofleffion  muft  be  entire  tf  ]J^!\t'  I?*'  o 

.       /.     -r  f     't  111^  in  •  »     •        •       Goldf.  182,185, 

pro  tndtvifo ;  to  divide  would  be  to  deitroy  it ;  and  it  is  co.  Lit.  187, 
ftrange  to  create  an  eftate  from  a  word  which  implies  only  199- 1* 
what  would  deftroy  it. 

Tenants  in  common  hold  by  feveral  titles  or  feveral 
rights;  but  their  pofTeflion  is  entire.     At  common  law 
they  were  not  compellable  to  make  partition  :  And  there-  ^^'  ^n^*  4»3j 
fore  in  fuing  a  writ  of  partition,  the  party  never  (liews  ^^^' 
whether  he  is  tenant  in  common  or  joint-tenant ;  the  pof-        [  3Q2  1 
feflSon  of  the  one  is  the  pofTeflion  of  the  other,  and  he  can- 
not be  a  diflcifor  without  an  aftual  ouftcr  (j).     Hob,  1 20, 
Mo.  868. 

A  devife  to  two  and  their  heirs  equally  to  be  divided,  1  Vcnt.  376. 
was  formerly  looked  on  as  a  joint  eftate.     Vide  Dy.  25,  ^  Lcon^^if^^' 
158.  BenL  19.  2  Cro.  330.     Now  indeed  it  is  an  eftate  in  3  Leon!  19. 
common,  not  by  force  of  the  words,  but  that  it  appears  to  3  Co.  3;.  b. 
be  the  intention  of  the  party  that  there  fliould  be  no  fur- 
vivorfhip.     A  devife  to  two  equally  to  be  divided,  hnben^ 
dum  to  them  and  the  heirs  of  tlie  body  of  the  furvivor,  is  a 
joint-tenancy.     Style  2 11 ,  434. 

Laftly  he  faid,  joint-tenancies  were  favoured,  for  the  ^f-  ^«^'^''*  ^g- 
law  loves  not  fractions  ofeftatcs,  nor  to  divide  and  multi-  (j'(^o.',J  \'qq, 
ply  tenures.     [iV.  B.  Whilft  the  eftate  continues  in  joint-  104. 
tenancy,  there  is  no  alteration  of  the  tenure.     But  if  you 
turn  it  into  a  tenancy  in  common,  ail  the  entire  fcrvices 
multiply.]     But  judgment  was  given  according  to  the  opi- 
nion of  the  otiier  two  juftices  {b). 

(a)  Fide  TiQltio  Reading  And  Royfiottt  12  Mod  [^Cafcs  B.R,]  h^.  Raymsvd 
2  SalA.  423.  and  F.  AT.  is  reported  very  much  at 

{b)  In  note  4th  to  Harg,  Co.  Lit.  length,  and  the  arguments  on  each 
190.  h,  it  is  faid,  that  as  this  cafe  in     fide  arc  very  elaborate,    it  is  an  au* 

I  i  4  thority 


39* 


Soint  aidi  SdiccaL 


thcri^  £t  a>  be  rdbrted  to  ^hetettt 
th?  c^9!  ifp  'Aoethrr  zs^rs  iLzI!  be  a 
teaar.cv  ir:  cot  r^c-  or  2  jo-st-tcr-a-cr. 
la  S:rtniir  r.  Pc:u^:^  1  £j.  Cd.  -/^. 
a-^!,  die  jij^mti.:  u  fzJi  lo  hive 
b::rn   reverfsd  ;    Lc:   tr.a:  ii    tfr.:^i 

bv  LiipQ'li.  J.  ic  I  >'/';.;:  54.'  I-  i?;^- 
^«  v  f'e..'ifr,  7i  Jri  -:i.  t  ^«.  252. 
the  opisi^n  cf  Cs&j'j  trd  Jur:..".  is 
aSrssid  by  Ld-  H:irirjcicie  conriry 
to  :ije  cpir-ior.  of  /:-,.*,  *^j  tic  c:,c- 


nioe  czttBacd  to  x  oovi 
fe-.zed.     I3  Cfwh.*^  r. 
341  •  it  ii  ezifcifi  to  lae 
Ick.£  acd  rcleuc ;  az>d  Li  /^a 

X.Ty  K^^Jif.   ^ji^C^t  tJ^'-^  .-..^C 

i:  is  c*na:rly  the  bcucr  cpb: 
llbenl,  ace  betier  fo-rded  ic 
^^lih  Ttfpca.  10  a  *'-^»*^-' 
ccn:7ccd  ai  a  «Lj«  T:iir  Ix^ 
2  S^i,  &2C. 


£u  '.ars, 
.^,  cere 

Ia«. 

T.  Crci, 


4.     Reading'/  C*2^5. 

[Hii:.  I  Azn.  B.  R.] 

Ter.i-.!  IT.  c^-r.  /^N  E  tcrint  ;n  common  may  difleife  the  other ;  but  it 
xnanxr.i  cfz-Ct  VJ    yj-.^A  I,-  bv  aclual  difftifin,  as  turning  him  out,  hin- 
Far.  39:03.      denng  him  to  enter,  ifc.     But  a  bare  perception  01  pro- 
Lit.  199.  b  £ts  is  not  enough.     Per  Cur,  {a) 
Ar.:c;cj.  Pcfi. 
423.  Vide  5BV.  1604. 

(a)   Vice  nctc  to  Rtading  and  Resfion,  i  SaJi,  423. 


^oint  and  ^e))traU 


I.     Heydon  ver/us  Heydon. 
/  fai^J^/^y^^yr^'^lMlch.  5W.&M.  B.R.] 

Twoptrtnen,  r^O  L  E  MAN  and  Heydcn  were  co-partners,  and  a 
txrc.Mo-.ga.nft  C/  judgmcni  wns  againft  Coleman,  and  all  the  goods  both 
fiiiir  all  ihe  of  Coleman  and  Heydon  were  taken  m  execution  :  And  it 
g/o's  -'»*!  f«J>  was  held  by  HoU,  C.  J.  and  the  Court,  that  the  fherifF 
"  cie"v'^  "^M^ow.  "^^^^  ^'^'^^^  •^^'»  bccaufc  thc  moieties  are  undivided  ;  for  if 
174.  3D.  300.  he  feizc  but  a  moiety,  and  fell  that,  the  other  will  have  a 
p.  10.  s.c.  yight  to  a  moiety  of  that  moiety  5  but  he  mud  fcize  the 
H oil  V-2-  whole,  and  fell  a  moiety  thereof  undivided,  and  the  vendee 

will  be  tenant  m  common  with  the  other  partner  (^). 

Uf)  R.  ace,  Jach  v.  Buflcr,  2  Ld.  upon  an  execution  againft^.,  thc  fhe- 
Raym.  87 1.  In  Bhckbur/i  v.  Clirikcrd,  riff  returned  nulla  bona  to  an  execution 
I  Sho.  174.  ^.  and  B,  were  partners  ;  agakift^.,  which  was  held  falfe.  il/^ir. 
•ftcr  fcizurc  of  thc  partner fliip  goods     rioti  v.  Shaw,  Com,  274.     Thc  rule  is 

the 


the  fame  witli  refped  to  goods  levied  6co«    Execotion  being  levied  againft 

by  warrant  of  diftrefs  from  a  juftice  of  J.  u(>on  the  joint  cffeiis  of  jf.  and  B  » 

peace,  ff^gft  v.  Skip,  i  Fez.  239.    The  and  there  being  an  affidavit  that  £. 

execution  againll  one  partner  can  only  was  entitled  to  an  equal  ihare  of  the 

affefl  the  partnerfhip  Hock  fabje<5t  to  partneHhip  effedts ;  4he  plaintiff's  affi. 

the  liens  of  the  other*  S.  C.  cited  and  davit  denied  this,  and  charged  B,  with 

approved,  Co^u;/.  449.    Fox  y.  Han '  embezzling  the  joint  flock.  The  Court 

Sury,  Ccmtf,  449.     One  partner,  after  referred  it  to  the  mailer  to  take  aa 

an  aA  of  bankruptcy  by  the  other,  and  account  of  the  partnerlhip  efFcdb  to 

befure  fuch  a£l  by  himielf,  Sana  fide  which  B,  was  entitled,  and   diredled 

dtfpofed  of  partnerfliip  effcAs,  the  dif-  the  (herifF  to  pay  a  part  of  the  money 

polltion  was  held  good  againft  the  joint  levied,  equal  to  the  amount  of  fuck 

aflignees*    Eddie  v.  Danjid/on»  Doug,  (hare,  to  the  aflignees  of  B, 

2.     Robinfon  verfus  Walker.  [  393  ] 

[HUl.  I  Ann.  B.  R.] 

IN  covenant  the  plaintiff  declared,  that  the   defendant  7  Mod.  153,154. 

and  J.  S.  convenerunt  pro/e  tlf  quo/ibft  eon/m,  that  they  What  word* 

or  either  of  them  would  lade  fuch  a  (hip,  and  pay  for  the  joint  and  fcvcral. 

freight,  ^V.  The  defendant  pleaded  in  abatement,  (a)  that  Co.  Lit.  144.  b. 

other  covenantors  were  in  full  life  not  named,  and  prayed  ^  ^°'  ^®'  5 Co. 

judgment  of  the  writ:  And  it  was  agreed  by  all,  that  0^/1-  Far.  i5*.^sVc. 

gantus  nos  ^  utrttmque  nojlrum  in  a  bond,  is  joint  and  fcve-  3  ^eon.  260. 

ral.     Sedper  Holt,  C.  J.  There  is  a  diverfity  between  A.  ^J^  '^'  ^9» 
6f  B.  conveniunt  iff  quilibet  eorum  convenity  and  A,  fe*  B. 

conveniunt  pro  fe  if  quolibet  eorum ;  for  in  this  firft,  quilibet  Vide  i  Str.  553. 

eorum  convenit  exprefsly  fevers  the  lien,  but  pro  quolibet  eo^  *  ^'"^'  ''S®* 

rum  feems  to  go  to  the  thing  to  be  done,  that  is,  that  they  '^^^' 
both  or  either  of  them  would. do  it:  Sed  reliqui  jujlic.  con^ 
ira,  and  judgment  was,  that  the  defendant  Ihould  anfwer 
over. 


[a)  Query,  *'  that  the  other  covenantor  was. 


.x..*.\ 


3ournep«  :^ccountt. 


Elftobb  verfus  Thoroughgood. 
[Mich.  9  WilL  3.  a  B.    i  Ld.  Raym.  283.  S.  C] 

TH  E  teftator  made  A.  his  executor  till  his  fon  came  to  Where  one,  not 
twenty-one:  A.  brings  debt,  pending  which  the  fon  ^^^^X^\,l^^ 
came  of  age.    Et  per  Cur.  They  make  but  one  executor,  a  writ  by  jour! 

and 


393  3^0^^  (StnttaU 

ocys  Accoortfc  and  It  is  but  one  cxecutof  flitp,  and  therefore  the  ion  trnj 
1  UohTaa,  5*7.  '^ring  a  writ  by  journeys  accounts,  for  be  is  privy ;  other* 
Cro.  Jtc  2i)(.  wife  had  A.  been  adminiftrator  durante  mutori  atatf  of  the 
P*-.^»  590-  fon ;  for  then  he  coming  in  by  the  ordinary,  and  the  fon 
SUTcar.  104.  '^y  ^^^  teftator,  there  had  been  no  privity.  So  if  the  tef- 
1  Lutw.  X97.  tator  make  A,  his  executor,  wirh  condition  that^  if  he  do 
CQinb.4a8.s.C.  ftj^h  an  a^,  £.  fliall  be  his  executor ;  in  this  cafe  jt.  is  an 
abfolute  executor,  unlcfs  he  determine  his  office  by  his 
own  a^,  and  then  £.  is  not  privy  to  have  journeys  ac- 
Vi.  I  Ld.  RaTm.  counts.  2dly,  A  writ  brought  within  thirty  days  after  the 
43a.  Com.  ork  abatement  of  the  firft,  is  a  recent  profecution. 

Abatement  P.  '  '  * 

3d  edit.  vol.  I*  pa.  io6. 


[394]  JlTtte  <15eneral. 


I.     Holler  vfr/iis  Buih. 

[Pafch.  9  WUl.  3.  B.  R.] 

TftffTjff.  Pfca  T  N  trefpafs^  the  defendant  pleaded  and  fhcwcd  a  right  iri 
h^fc  ofj.*S  wd  ^hc  bilhop  of  &ali/hury  by  prcfcription,  to  grant  rtpU^ 
the  plaintiff  took  vhu  in  fuch  a  manor,  and  that  the  horfe  in  queftion  wa& 
and  impounded  jhe  horfe  of  J.  S.  a  ftrangcr,  and  that  the  plaintiff  cepit  bf 
fendanttookhim  ^'^^p^^rcavit  equum  pr^cdiEi.  and  that  by  virtue  of  a  replevin 
ky  replevin,  d:c.  the  defendant  took  the  faid  horfe,  &r.  And  the  Court 
amounts  to  the  j^^j^j  ^j^jg  pi^j^  „q  moxt,  than  the  general  iffiie,  for  it  doe* 
3Lcv!4i."cro.  "^t  fo  much  as  admit  a  poffeffion  in  the  plaintiff;  for  the 
il.  262.  Poft.  taking  and  impounding  gained  no  poffeffion  to  the  plaintiff  j 
^^Mod  f  *»  ^"^  ^  horfe  was  thereby  only  in  cuftody  of  the  law,  and 
Carth.  3^0.'  fo  no  colour  of  aftion  in  the  plaintiff;  otherwife  perhaps^ 
Skin.  674-         if  it  had  been  cepit  ^  detintat. 

jSalk.  272.  '^ 

Caliu  B.  R.  120.  Com.  Dig.  Pleadar,  E.  14.  vol.  s*  3d  edit.  pa.  399. 

!•     Hatton  verfus  Morfe. 

[1  Ann.  B.  R.     2  Ld.  Raym.  787.  S.  C] 

Payment  p!cadcd  pER  Holt^  Chief  Juftice,  In  debt  the  defendant  may 
fl^' fit^w  "iven  P^^^^  *  relcafe,  becaufe  it  admits  the  contrad,  which 

inTvidcnw^on'"  is  a  colour  of  aftion,  and  yet  he  might  give  it  in  evidence 

the  general  iflue.   UDOU  fill  debet. 

Co.  Lit.  282.  b.       ^ 

%%l,  a.  ^  a  Roll  Abt.  682.  £*    3  Salk.  273.    S.  C.  HoIt395;s^x. 

So 


J^ntg  ana  pcoew^  394 

So  ia  affdmpjiti  the  defendant  may  plead  payment,  be-  ^"^*-  N«.  Prl. 

caufe  it  sdmits  the  ajfum^tt^  and  yet  he  may  give  it  in  com^uS"*'^^' 

evidence  on  mn  affum^tt ;  lb  was  the  principal  cafe>  and  Pie«der,  £.  14. 

fo  ruled*    •  ^oi-  5-  3d  edit. 

3*     Sea  verfus  Taylor. 

[Mich.  2  Ann.  B.  R.] 


I 


N  <ijfumpfity  the  defendant  pleaded,  quod  ipfe perfGrmnvit  Pcrrormancc  ia 
omnia  ex  parte  Jua  performand. :  and  it  was  ruled,  that  •^''^impfita- 
this  amounts  only  to  the  general  iflue.     ^tare^  For  the  ^nc"s[f  UTac* 
ajfutnpjit  is  admitted,  fo  that  this  is  but  a  difcharge ;  and  Cro.  Jac.  544. 
quare  of  the  cafe  of  Hatton  and  Morfe  anU^  if  it  be  not 
contra. 


SiTucs  anlj  i^rofitsf,  [395] 


Britton  verfus   Cole. 

[Hill.  9  Will.  ?.  B.  R.   Intr   Trin.  7  Will.  3.  Rot.  187.   i  Ld. 
Raym.  305.  S.  C  Comyns  51.  S.  C] 

/^.N  a  levari  facias  to  levy  the  yearly  value  of  55  A  found  Caith.  44^1. 

^^    by  inquifition  upon  an  outlawry,   on  a  iuclixnient  in  %^^^\^^''^\, 
J  L        "^i       .1       Ti'  1      1     1       n        r   ^  tx  ''1  •   Fjeta68.  s  Mod. 

cebt ;  the  (henfts  took  the  beads  of  a  itranger,  levant  and  ,ccp,  12.  poO. 

couchant,  on  the  land  of  the  defendant ;  and  in  an  action  4^8.   lOucof 

of  trefpafs  againil  the  plaintiff  in  the  aftion  for  taking  thefe  ^-^r^'  °**^  f°'^^»'- 

\       n  »  •  ^^  oy  outlawry 

beafts,  wherein  he  juftified  under  the  levari  facias^  the  till  inquifitioq 
Court  held,   ift,  That  by  bare  outlawry  the  party  imme-  taken  j  andaiu 
diately  forfeits  his  perfonal  goods,  and  they  are  vcfted  in  f"*^'«">f?"i 
the  kmg,  and  he  does  not  forfeit  the  profits  of  his  lands,  bar.  1  h.  7. 7, 
nor  chattels  real,  till  inquifition  taken  :  And  therefore  that  '9^'  7*  30. 
an  alienation  after  outlawry,  and  before  inquifition,  is  good  1^h^V\d 
to  bar  the  king  of  the  pernancy;  but  if  he  makes  a  feoff-  305.  pi!  i.s.cl 
ment  after  inquifition,  the  feoffee  has  the  ellate,  and  the  *^oft.4oS. 
king  fliall  have  the  profits.     Fide  21  H.  7.  19.  Hard.  lor.  skhl^l^^cv^ 
Ray  17.  Dr.  i^  Student  y  D.  i.e.  22.   2  Ro.  159.  Lane  79.  B.R.  175.  Hoit 
3  Cro.  431.  adly,  That  the  (heriff  may  well  take  the  cattle  f-'-  '  *^«*>-57. 
of  a  ftrangcr,  levant  and  couchant,  for  they  arc  thciffucs  onJangerfte*!^* 
of  the  land.  Stat.  Wejlm.  2.  r.  32.  2  Infi*  433-9  and  the  vane  and  cou« 
land  is  debtor;  and  if  the  law  were  otherwiie,  he  might  c"'»nf.  fe»"We 
defeat  the  king  of  all  by  agifting  the  land;  and  there  is  ci"*;  Tqo" joict. 

better 


39S  Julrge; 

tenant  and  com-  bcttCT  reafon  for  thcir  being  liable  in  this  <:afc  than  for  2 

S«'dt!c  folnd     rent-charge,  which  is  againfl  common  rightj  and  by  the 

bytheinquifi.    grant   of  the  tenant.      3dly,  That  if  there  be  a  com- 

^^^•'^  3»«    moner,  or  another  tenant  in  common  with  the  defendant, 

iflbes  oH^nt-     ^^  bcafts  may  be  taken  upon  the  land,  unlefs  the  title  of 

tenant  for  life,     the  Commoner,  or  the  tenant  in  common,  be  found  by  the 

^•^''  ^  '*"     inquifition  ;  and  fo  it  is  of  a  leafe  for  yean,  prior  to  the 

TRolhAbr.  IS"   outlawry  j  for  they  are  bound  by  the  inquifition,  and  fo  is 

X59.  Lane  79.'    their  title  till  they  avoid  it  by  mori/lrans  de  droit  brought  in 

the  Exchequer.     4thly,  That  if  iflucs  be  forfeited  by  a  ju- 

rof  and  returned  upon  him,  his  feoffee  is  nable>  nay,  he 

in  reverGon  is  liable,  if  the  juror  was  only  tenant  for  life; 

for  this  being  a  fcrvice  for  the  public,  the  inheritance  it- 

felf  is  made  debtor,  and  charged  to  anfwer  it ;  otherwife 

of  the  iffues  forfeited,  and  returned  upon  an  outlawry. 

The  defendant  or  his  heirs,  feoffee,  or  affigns,  are  liaUc  as 

r  296  1        claiming  under  the  fame  eftate,  which  is  charged  with  this 

Hard.  101.        ^^bt,  but  it  (hall  not  charge  him  in  reverfion  or  remainder; 

Raym.  17.  Poft.  for  the  forfeiture  arifes  from  a  particular  default  of  the  te- 

<^^*  nant,  and  not  from  a  charge  on  the  inheritance.    Sec 

more  of  this  cafe,  title  Ju/fification. 


3ul>ge. 


I.    Anonymous. 
[Mich.  10  WiU.  3.  B.  R.] 

Jndge  and  party.  T}ER  Holt^  C.  J.  The  mayor  of  Hereford  was  laid  by  the 
Ante  101.  A      hcels,  for  fitting  in  judgment  in  a  caufe  where  he 

himfelf  was  Icflbr  of  the  plaintiff*  in  ejeftment,  though  he 
by  the  charter  was  fole  judge  of  the  court. 

2.     Groenvelt  verjus  Burwell  &  al. 

[Trin.  12  Will.  3.  B.R.  2  Ld.  Raym.  230.  Comyns  76.  S. C] 

^H^^  8*^*  "*^'  T  ^^  ^  cenfors  of  the  college  of  phyGcians  in  London  are 
6o?b.    10  Co!  rtnpowered  to  infped,  govern,  and  cenfure  all  prac- 

103.  a.  Fits,  tifers  of  phyHc  in  civitate  London^  and  feven  miles  rounds 
^*5:  ^'-  73-  *>•  fo  as  to  punilh  by  fine,  amerciament,  and  imprifonment; 
Where  h!^    ^^7  conviiied  Dr.  Groenvelt  of  admiiiiftcring  infalnbrei  pU^ 

hias 


hJas  Eff  noxta  rnedtcamenta^  and  fined  him  2g/.,  and  twelve  a»  a  judge,  his 
months  imprifonment ;  accordingly  the  doftor  was  taken  Jgrfibi"^*  cro. 
in  execution  upon  this  fentence,   and  brought  trefpafs  jac  514. 
a£:ainft  the  ofHcers  and  the  cenfors :  And  it  was  held  by  *  ^"''^'  ^4* 

S-  u    r>    1  Oiherwife  of  ao 

X      U'         ^  r         .  .     ,.   .  ,  r  officer,  as  con- 

ift,  That  the  cenfors  have  a  judicial  power;    for  a  flabic commit- 
power  to  examine,  convift,  and  punifli  is  judicial;  and  ting  for  the 
they  are  judges  of  record,  bccaufe  they  can  fine  and  im-  ^aj',  ei^Ji.  il 
prilon.     2dly,  That,  being  judges  of  the  matter,  what  March  8,  117, 
they  have  adjudged  is  not  traverfabJe ;  and  the  plaintiff '»^\^'*  ^»- 
cannot  be  admitted  to  gainfay  what  the  cenfors  have  faid  3'sa[lc.26s.S.CX 
by  their  judgment,  viz.  that  they  were  itifalubres  p'tllulas  Canh.  421,491. 
l^  noxia  medicatnenia.    43  £.  3.  1 7.    9  ii.  4.  3.    12  Co.  24,  ^05"^^'  *«5» 
25.     But  if  a  conftable  commit  a  man  for  a  breach  of  tlic  \^^  535.  caru 
peace  in  his  prefence,  when  there  was  no  breach  of  the  t^.  Godb.  387. 
♦peace,  that  may  be  traverfcd  ;  for  he  is  not  a  judge,  nor  ^J^* 4781  ♦di- 
does he  aft  by  judicial  authority,  though  he  has  power  to  Cauft  for  which 
commit ;  for  he  does  not  commit  for  punifhment,  but  for  fioeisfetisnever 
fafe  cuftody.    But  here  is  a  fine  fet,  ^ finis  finem  lUlbus  im-  ^'^"['^'^  ^^• 
pomt;  by  which  it  appears,  that  the  caufc  for  which  a  fine  481. 
is  fet  is  never  traverfable*     The  matter  of  a  verdicl  is  not  *  F  ^q^^  1 
travcrfable ;  and  there  is  no  reafon  why  the  matter  affirmed      *-  J-//  J 
by  the  fentence  of  a  judge  fhould  not  alfo  be  untravcrfable, 
where  the  law  intruils  him  to  try  and  determine  it  with- 
out a  jury. 

2dly,  Though  the  pills  and  medicines  were  really  falu^  J**^§«  "ot  an. 
hrespilluh  tt  bona  medicajmnta,  yet  no  aftion  lies  aguinft  ^^'{^f^^^'^^' 
the  cenfors,  becaufe  it  is  a  wrong  judgment  in  a  matter  cither  by  a« Ion 
within  the  limits  of  their  jurifdift ion  \  and  a  judge  is  not  *\'  indi^mcnt. 
anfwcrable,  either  to  the  king  or  the  party,  for  the  niif^  eV'J'^^hy^T 
takes  or  errors  of  his  judgment,  in  a  matter  of  which  he  13.  a.    1  Rol/ 
has  jurifdiftion  :  It  would  cxpofe  the  jullicc  of  the  nation,  ^^^9--  .;*^^^* 
and  no  man  would  execute  the  office  upon  peril  of  being  J|,^j  141*/ &C. 
arraigned  by  action  or  indiftment  for  every  judgment  he  Vaugh.  155,/tc. 
pronounces.     If  a  juftice  of  peace  record  that  upon  his  ^  J""*  \3-  ^*'^- 
view  as  a  force,  which  is  no  force,  he  cannot  be  drawn  in  ^^V.  March  s!' 
queftion,   eitlier  by  aftioii   or  iodiftment.      12  Co,  23.  a  Bui.u  64. 
And  in  the  27  j^J/l  19.  a  judge  of  oyer  and  Unniner^  where  r  S'^*^*  h  Jk 
the  jury  found  and  prefcnted  a  f.icl  to  be  a  trefpafs,  caufed  c.  i.  fed.  i-.  * 
their  finding  to  be  entered  as  a  felony,  and  yet  could  not 
be  puniflied  by  '.ndiftment,  or  othcrwife,  btcaufc  he  was 
a  judge  of  record,  and  the  indictment  againit  him  was  to 
defeat  his  record,  by  averring  againil  what  he  did  as  a 
judge  of  record.    Fide  i  H.  6.  4.  47^.3.50.   Sqc  Fau^/j. 
BnJI)er%  Cafe,  I  Mod.  1 84.     2  Mod.  2 1 8. 


397  JuDge. 


Wood  verfus  The  Mayor  and  Common* 
alty  of  London. 

[March  2,  1701.     In  Error.] 


and  com-     \  T  Guildhall^   debt  was  brought  in  tlic  court  of  thr 
r  of  Lon-  r\   niayor  and  aldermen  of  London^  for  the  penalty  of 


Mayor  and  < 
aaonalty  of  1 

pciuhits  of  by-  »  by-law  made  by  the  common-council  of  the  city;  the 
bwstothcai-  penalty  was  400/.,  of  which  300/.  was  by  die  by4aw  to 
cai^ot^SiV!.^?  ^  forfeited  to  the  ufe  of  the  mayor  and  comnwnalty  of 
forinthe  Mayor's  the  faid  city:  Judgment  was  given  againfl  the  defendant^ 
Court;  other-  and  he  brought  error  before  commiitioners  appointed  to 
MuJ  bl^fc3!  examine  thole  errors,  wz.  Holt^  C.  J.  Ward,  C.  Baron,  feTr. 
Moor 411.  5 Co.  And  it  was  held  by  Hdi,  C.J.  to  which  the  reft  agreed, 
(4.  a.  Mod.  jft^  That  the  mayor  and  commonalty  might  make  a  by-law 
1  Lev  15.  Poft.  ^"**  \\'^\^  the  penalty  to  be  forfeited  tothemfdres;  becaufc 
683.  s.  c.  Halt  there  is  no  way  to  enforce  obedience  but  by  punifhment, 
1^?'  306-  which  muft  necefTarily  be  either  pecuniary  or  corporal,  as 

»•  3    «•  I  5  •  imprifonment,  which  is  not  legal,  unlefs  there  be  a  cuftom 
to  warrant  it ;  and  the  dircft  end  the  by-hw  feeks  is  no 
more  than  obedience. 
xRoll.  Abr.  •  2dly,  That  it  might  be  fued  for  in  the  court  of  the 

^•J^*     ^  -     mayor  and  aldermen,  if  the  mayor  could  be  fci'ered,  and 
L  39^  J     the  ecu  It  held  before  the  aldermen  :  Thus  the  chief  jufticc 
of  the  Common  Picas  may  bring  an  aftion  in  C.  ^.,  but 
then  there  muil  be  a  fp-xial  entry,  viz.  Pladta  coram  Jo-^ 
har.j'c  B!cr:c:iv:  militey  i^c.  omitting  tlie  chief  juftice,  other- 
wise it  V.  culci  he  erroneous;  8  H.  6.  81.    But  fo  it  is  good, 
for  the  other  judges  are  a  court  without  him  :  So  a  judge 
of  the  CoPiinion  Pleas  cannot  take  the  conufance  of  a  fine 
in  his  own  cafe. 
Poft.426.  iCro.       3'ily,  Thar  if  the  mayor  was  an  integral  part,  fo  as  there 
^'ft  ^^^^'f^y^'  could  not  be  a  court  without  him,  but  it  muft  be  the  court 
iiV,*jS7.  Chan.  ^^  ^^^^  mayor  and  aldermen,  it  could  not  be  fued  for  there  ; 
Rep.  21, 117.     for  then  the  fame  perfon  was  judge  and  plaintiff,  agent 
Dyer  304.  ^^^  patient,  whicli  could  not  be :  The  maftcrs  and  con- 

freres of  an  hofpital  are  feized  of  an  advowfon ;  if  the 
churcli  is  vcici,  they  may  prcfent  a  confrere,  for  he  may 
be  fevered,  and  yet  the  corporation  remains ;  but  t!hey  can- 
not prefent  tlic  mailer,  fcr  he  is  an  integral  part,  and  the 
Aai«:n  by  mayor  fame  perfou  caniiot  be  doner  and  donee:  So  if  a  bilhop 
^aVsTy"lhe^*^^  hath  lands  in  bctli  capacities,  he  cannot  give  or  take  to  or 
death  of  the        from  himfclf.  So  of  a  mayor,  for  he  is  the  head  of  the 
mayor.  Co.  Lit.  corporation ;  and  if  an  aft  ion  be  brought  by  the  mayor 
Th«)l*  D]^Ti2.  ^"^  commonalty,  and  the  mayor  dies,  the  writ  abates ;  for 
c.  I.  £  15.         he  is  the  head  of  the  corporation,  and  by  his  death  the 
corporation  is  fufpended. 

4thly,  Though  the  mayor  abfent  himfelf,  and  the  re- 
Hard.  503.        cctder  fits  for  him,  and  that  by  the  cuilom  of  the  city,  yet 

10  it 


it  alters  not  the  cafe ;  for  though  the  recorder  fits  perfon- 
ally,  and  it  is  perfonally  his  judgment,  yet  it  is  legally  and 
virtually  the  aft  of  the  mayor :  The  recorder  is  his  de- 
puty, and  his  aft  is  the  aft  of  his  fupcrior :  The  ftyle  of 
the  Court  is  coram  majore^  &c.  And  a  man  cannot  Tue 
cither  before  himfelf  or  his  deputy. 

5th!y,  That  the  cafe  in  2  Ro,  93.,  title  Judg:^  pi.  14., 
was  law,  but  not  for  the  reafon  there  given :  It  was  an 
aftion  brought  by  the  mayor  before  the  mayor ;  but  it  did 
not  appear  on  the  face  of  the  record  that  the  plaintiff  was 
mayor ;  for  it  was  brought  by  him  as  J»  S.,  and  he  was  not 
mayor  at  the  commencement,  but  pending  the  aftion  be- 
came mayor ;  and  it  could  not  be  afligned  for  error,  be- 
caufe  it  was  not  pleaded  below  \  and  it  was  only  error  in 
faft,  and  could  not  be  averred^  nor  appear  to  the  Court 
above  without  averment. 


3(ul>gment0.  [399/ 


I.     Clerk  verfus  Rowland. 
[Trin.  5  W.  &  M.  B.  R.] 

UPON  a  writ  of  inquiry  f  either  on  demurrer  or  judgment  There  muft  b« 
by  default,  executed  the  laft  day  of  a  term,  the  plain-  fi7/i*^'|j 
ciff  may  enter  judgment  the  fifth  day  after,  and  not  before:  day  in  bank  ai 
So  where  there  is  a  verdift,  there  muft  be  four  days  be-  the  fignlng  of 
twccn  the  verdift  and  the  judgment ;  not  that  in  all  cafes  ^"^^^"^ 
there  can  be  a  motion  in  arreft,  as  in  the  principal  cafe,  6  Mod.  191,1 
where  the  verdift  or  inqueft  is  the  laft  day  of  the  term;  xSaIJc  518. 
but  ftill  there  may  be  a  writ  of  error,  and  this  time  is  ^^^^  ^"* 
allowed  for  thefe  purpofes ;  and  therefore,  after  verdift 
or  writ  of  inquiry,  the  courfe  is  for  the  plaintiff  to  give  a 
rule  to  enable  him  to  enter  his  judgment,  niji  caufa  ajlenfa  Crotrp,  Pric 
fit  in  contrarittm  infra  qnatuor  dies;  and,  in  the  principal  ^°^* 
cafe,  execution  was  fet  afide,  bccaufe  it  was  fued  out  the 
fourth  day  after  the  term,  the  writ  of  inquiry  being  exe- 
cuted and  returned  the  laft  day. 


I 
\ 

\ 


\ 


399  auUgmentjBT. 

2.    Anonymous. 

[Pafch.   9  V/ill.  3.  B.  R.] 

• 

Warrant  per  1 F  a  feme  fole  give  a  warrant  to  confefs  a  judgment,  and 
feme,  who  mar-  1  ^larry  before  it  be  entered,  the  warrant  is  countcr- 
js^vokcd.  '  manded,  and  judgment  fhall  not  be  entered  againft  huC- 
Show.  91.  Ante  band  and  wife,  fi>r  that  would  charge  the  hufband  {a). 

117.     2  Saund. 

ftlj.  Far.  53.     Cumber.  241.     Co.  Lit.  310.4.    Str.  ii8». 

(a)  j^/.  If  judgment  can  be  entered    after  the  marriage?   RUhardft^t  Pr^ 
op  fo  as  to  be  a  judgment  at  the  time     B.R.  325* 
when  die  was  fole,  chough  really  figned 

3.     Cooke  verfus  Cooke. 

[Trin.  9  Will.  3.  B.  R.] 

Where  judgment  1  N  a  ^i/zir^  impedit  the  defendant  pleaded  mifnomer  in 

taxit^tutzxt^  abatement,  ani  the  plaintiff  demurred,  and  gave  the 

tory  ruCt^th-  Common  rule  to  join,  c^r.     It  was  held,  that  in  all  real  ac- 

wxx  motion.        tions  onc  cannot  enter  judgment  upon  a  peremptory  rule 

without  motion ;  and  fo  in  mixed  actions ;  otherwife  in 

perfonal ;  but  this  extends  not  to  pleas  in  abatement,  bc- 

caufe  final  judgment  is  not  given  on  them. 

[  400  ]  4.     DukeV  Cafe. 

[Mich.  9  Will.  3.  B.  R.     i  Ld.  Rayni.  267.  S.  C] 

Judgment  for  a  1^  U KE  was  upon  a  trial  at  bar  convi£led  of  perjury, 
corpoiai  punim.  J^  a„^  ^pQ^  ^{^c  capias  he  was  outlawed ;  and  upon  the 
^en^"?nft  H.  ^x^gcnt  it  was  moved,  that  judgment  of  the  pillory  might 
in  his  abfcnce.  be  givcn  againft  him  in  his  abCsnce.  Et  per  Holt^  C.J. 
^'*  5j»-.  ^'**"J**-  Judgment  cannot  be  given  aijainft  any  man  in  his  abfcnce 

447.  Skin.  684.  >°  1  .^^  \.         '  r     \  J  Y/- 

iHawk.  ch.  48.  ^^^  ^  corporal  punifliment ;  there  is  no  fuch  precedent.  If 
C17.  a  man  be  outlawed  of  felony,  execution  was  never  awarded 

againll  the  felon  till  brought  to  the  bar.  A  capias  ad  fa» 
thfaciemlum  doniino  ngi  pro  fine  is  common,  but  there  never 
was  a  writ  to  take  a  man  and  put  him  in  the  pillory }  and 
ib  (ays  Sir  Samuel  Jfiry  upon  fearch  of  precedents. 


afttUgmentjJ*  400 

5*  Anonymous^ 

[Mich.  ioWm.3.  B.R.] 

A  ivmf  covertf  who  lived  bv  herfelf,  and  a£led  as  a  feme  Judgment  con- 
^*^  fole,  gave  a  warrant  of  attorney  to  confcfs  a  judg-  "^'**  ^^ 
ment,  £^f.,  and  afterwards  moved  to  fet  afldc  the  judg-  beft?afidUup<« 
tnentj  becaufe  (he  was  covert ;  but  the  Court  would  not  motioo.  Far. 
fcKcYC  her,  but  put  her  to  her  writ  of  error.  "^'l^^*  ^*^* 

'  *  noic  to  Carpen- 

ter ▼•  Fauftoo,  ante  114.  Cumber.  331.  7  Mod.  lo.  x  Rot.  759. 

6.  Anonymous. 

[Mich.  IP  WiU.  3.  B.  R.] 

A  Motion  was  made  to  fet  afide  an  execution  on  a  judg*  "where Jadgment 
ment,  upon  fuggeftion  of  an  agreement  between  the  "  co«»f«fled  upon 
parties,  made  after  the  judgment  given,  viz.  that  the  judg-  S^'iS«17*^ 
ment  ihould  be  upon  fuch  and  fuch  terms.    Eiper  HoTtf  tfaem;  otherwtie 
C.  J.  Where  a  judgment  is  confeffed  upon  terms,  it  being  \^  ^^  agreement 
in  cffea  but  a  conditional  judgment,  the  Court  will  lay  ,  £ikil^"aa^ 
their  hands  upon  it,  and  fee  me  terms  performed :  But  6  Mod.  14/289. 
where  a  judgment  is  acknowledged  abfolutely,  and  a  fub-  7  Mod.  ^  jaa, 
fequent  agreement  made,  this  does  no  way  2mQ.  the  judg-  J  Mod.'^'^* 
ment,  and  the  Court  will  take  no  notice  of  it,  but  put  the  Rol.  133*  %%^ 
party  to  his  adion  on  the  agreement ;  and  in  this  cafe  the 
agreement  being  only  under  their  hands,  it  is  no  ground 
for  an  audita  querela ;  and  the  Court  cannot  hold  plea  of 
an  agreement  upon  a  motion. 

7.     Domina  Regina  verfus  Fitzgerald.  [  401  ] 

[Pafch.  1  Ann.  B.  R.] 

^T^  HE  defendant  being  convi£led  of  a  fcandalous  libel,  Judgment  altered 
^     judgment  was  given  againft  him  to  pay  100  marks  ^**!'j°**^* 
fine,  and  go  to  all  the  courts  in  Wejtminjler  Hall  with  a  ^^^  ij[2I^#i, 
paper  in  his  hat.     In  Chancery  he  behaved  himfelf  impu- 
dently, and  juftified  his  offence,  for  which  reafon  the 
Court  increafed  his  puni£bment  by  imprifonment. 


8.     Anonymous^ 

[Pafch.  1  Ann.  B.  R.] 


1 


F  a  judgment  be  below  for  the  plaintiff,  and  error  is  7  Mod, «,  3* 
brought,  and  that  judgment  reverfed  5  yet  if  the  record  ^*^'-  J^*- 
Vill  warrant  it,  the  Court  ought  to  give  a  new  judgment  ^SfU'cimHi 
'    Vol.  I.  Kk  for  * 


401  SuUgmcntjEf. 

•  writ  of  error,  for  tlic  plaintiff:  But  if  the  ju.^gment  be  erroneous,  and 
J^^v^^'gl.  ^^^^  agalnft  the  plaintiff  on  the  merits  of  the  caufe,  that  ought 
a  Salk.  518.  to  be  reverfcd,  and  a  new  judgment  given  for  the  plaintiff 
1  Mod.  I.  [defdtidatit'].     If  an  erroneous  judgment  be  given  for  the 

Farr"  ^Rcp.  dtfcndant,  and  it  is  reverfcd,  and  the  merits  appear  for 
B.  af  Temp,  the  plaintiff,  he  (hall  have  judgment :  If  the.  merits  be 
W=^<**  SI-  aguinft  the  plaintiff,  the  defendant  (hall  have  a  new  judg- 

ir.  R.  /oQ.  nient.  So  it  is  in  the  Exchequer^Chambcrj  for  they  are 
1  cm.  Dj/.  to  reform  as  well  as  to  affirm  or  reverfe  it.  i  Rol,  Abr, 
PkaJer.  3B.20.  ^.-^,pl,i,  Crc,  Car.  443.  Hob.  194. 

page;.  2. 

9.     Duke  of  NorfolkV  Cafe. 

[Trin.  i  Ann.  B.  R.] 

Far. :  J.  s.  a  A  Verdiflvf^h  givcn  in  EaJln'TerWi  and,  before  judgment 
Todgmcnt  may     £\  fig„ed,  thc  plaintiff  died.     Et  per  HolU  C  J.  That 

be  after  plaintiflPs  /,     „     ^     1  •     1         t      •    j  i.   •  j  -j   j  • 

death,  p  ovieieJ  »hali  not  huider  the  judgment  being  entered,  proviqed  it 
ii  be  wiihin  two  be  Within  two  tcnUs  afterj  and  the  ftatutc  of  frauds  and  per* 
i'jJJ™*  *'-"  ^*''  •  jui  Icb  only  requires  thc  time  of  figning  {a)  fhould  be  entered 
c!  8.  Far.^es*  ^n  the  roll,  and  that  is  only  for  the  benefit  of  purcliafcrs  \ 
Cumber  14^  for  if  judgment  bp  tlgned  in  thc  vacation,  yet  it  is  entered 
4^K  *s2'U*M*6  ^^  °^  ^^^  ^^^"^  before ;  and  none  but  a  purchafor  fliaU  be 
*c!  2  Lerl  iL'  admitted  to  fay  it  was  figncd  as  of  any  other  time ;  and  it 
6  Mod. Cafes  is  thc  courfc  of  thc  Court  to  let.  all  things  be  done  in  thc 
7%'od""3ci^4'  vacation,  as  of  thc  tcim  before. 

iVern./oo,40i.  t%  •  «  ^      •  «         •    «i    •  «^ 

S:d.  5?5.  (fi)  But  Without  figntr.g,  good  agamft  the  party,  7  Mod.  2. 

[^02]  ^^*     Attwood  verfus  Burn 

[Mich.  \  Ann.  B.  R.     2  Ld.  Raym.  821.   S.  C] 

wenti'n  a  de^-'  |N  an  inferior  court  the  plaintiff  demurred  on  the  dc* 
murrer  to  a  niea  ^  fcndant's  plea,  and  thc  entry,  of  thc  judgment  for  thc 
fnuft^cntcied  plaintiff  ou  thc  dcmurrcr  was,  idfo  conftderai^  eft^  ifc,  znd 
dc'tur  Cuna  q  Jdd  "°^  ^^^  ^^  ufual,  ftqt/ia  videturCur*  hie  quod pLadtum  prs^ 
pljcit  pr«d',  &c.  JiV?.  prdtfat.  difendentis  minus  fiffficiens  in  legty  {jV.  And 
\^  *v^  *^?^  ^*  judgment  was  reverfcd  for.  that  caufe  ;  for  when 
397!  7^M,ld.  7.  a'demurrcr  is  joined,  the  Court  ought  firft  to  determine 
An:e  89.  the  matter  of  law,  whcthery2^W////,  or  minus  fufficiensy  bc- 

Carth.  ^^  "'     fore  they  pronounce  judgment;  and  by  this  judgment  it 
3  saJk-t^g".        ^^^^  "^^  appear  that  they  determined  thc  matter  of  law 
Lilly  En:.  225,    bcforc  thcm  [b). 
403,  890. 

(^)    In  Belle-w  v.  Zcott,  Sir,  440.  it  being  till  ////.  4  Jmtf,  when  the  juc'g- 

was  faid  by  Eyre,  J.  that  this  report  is  mcnt  of  thc  Court  was  reverfcd  upvo 

jcot  right ;  that,  though  the  point  was  another  point, 
inentioned  in  Micb,  1  JuMi,  the  caufe 

J 


3iuD0mentie(*  . 
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II.     Cutting  v^r/i^/ Williams.      Hill,    r  Ann. 

B.  R-     Vide  this  Cafe,  title  Adlionfur  le  Cafe 

fur  AJfumpftt^  pag.  24.  pla.  8.   7  Mod^  154. 

12.     Anonymous. 

[Mich.  2  Ann.  B.  R.] 


"IF  a  man  be  aire  (led  upon  procefsvx  Communi  BancOy  or 
^  any  inferior  court,  and  gives  a  warrant  to  confefs  a 
judgment  in  this  court  while  in  cuftody,  no  attorney  being 
there  prefent,  we  can  examine  and  fet  afide  this  judgment ; 
other  wife  where  it  is  to  confefs  a  judgment  in  another 

court  {a).  1.  115.  CafeanL  II 5.  Cumb.  76, 


Warrant  to  con- 
fefs judgment 
given  in  cuflodjr. 
Far.  2, 115,139. 
5  Mod.  144. 
I  Mod.  I.  Mod. 
Caf.  85.  7  Mod. 
£24.  3SaIk.2is. 


{a)  By  the  rules  both  of  the  King*s 
Bench  and  Common  Pleas>  no  bailiff 
or  iherifF's  officer  (hall  cxaft  or  take 
from  any  perfon,  being  in  his  cuftody 
by  arreft,  any  warratit  to  acknowledge 
a  judgment,  bat  in  the  prefence  of  an 
attorney  for  the  defendant  i  B.R.  Eafl. 
15  Ch,  2.  ^Geo.  2.;  C.B.  i^Geo,  2. 
I  Cromp*  Pr,  316.:  but  an  attorney  of 
a  different  court  is  fufiicient ;  Vilmont 
V.  Barry i  Barms  36. ;  Bland  v.  Patten^ 
bam.  Sir,  530.  The  rule  muft  be  ad- 
hered to,  though  the  warrant  be  given 
by  a  perfon  in  cuftody  in  IreJand;  Fitz- 
gerald V.  Plunkett  Str.  1247.  If  the 
defendant  pradltfes  as  an  attorney,  the 
prefence  of  another  attorney  is  not  ne- 
cefTary ;  Barnes  37. :  an  attorney's  clerk 
is  not  fufficienc ;  Barnes  42.  But  the 
rule  only  extends  to  warrants  given  in 
the  particular  caufe  wherein  the  de- 
fendant is  in  cuftody,  and  not  to  war- 
rants to  confefs  judgments  in  other  ac- 
tions ;  Hclcombe  v,  IVade^  3  Bur,  1 792. 
R.  That  it  does  not  extend  to  a  war- 
rant given  to  a  different  plaintiff;  Finn 
^.  Hmtcbinfint  2  Ld.  Rajfm,  797. ;  nor 
to  warrants  given  by  a  defendant  in 
cuftody  under  criminal  procefs ;  Charl- 
ton V.  Fletcher t  4  T,  R,  433.  (being 
made  to  prevent  the  dure(s  of  impri- 
fonment,  at  the  fuit  of  the  party  him- 
felf) :  nor  to  perfons  in  cuftody  on  ex- 
ecution, unlcfs  they  are  prevailed  upon 
to  acknowledge  a  judgment  for  more 
money  than  sj  reaUy  due ;  ff'atkifls  v* 


£k  jz 


Hanhury,  Str,  1245.;  Fell  v.  Riley , 
Coivf.  281.;  Birch  V.  S bar  land,  \  T.  R. 
715.  The  defendant,  being  in  the  cuf- 
tody of  the  marftial  after  interlocutory 
judgment,  gave  a  warrant  for  20c/., 
with  a  defeafance  on  payment  of  49  /. 
the  debt  admitted  to  be  due,  and  8/. 
for  coftsi  not  having  an  attorney  pre- 
fent ;  the  Court  granted  a  rule  to  fhcw 
caufe,  why  judgment  figned  thereon 
fhould  not  be  fet  afide  for  irregularity, 
and  were  about  to  make  it  abfolute  ; 
but  the  plaintiff  propofed  to  have  the 
judgment  altered  to  49/.,  and  to  aUou^ 
the  cofts  of  the  application ;  which  the 
Court  ordered  :  Parkin/on  v.  Caines, 
3  T'.  iS.  616.  The  above  cafe  was  held 
not  to  be  ftridtly  within  the  rule,  but 
to  depend  upon  its  own  circumftances. 
It  wajs  urged,  that  the  rule  did  not  ex<< 
tend  to  a  cogno^vit,  or  a  defendant  in 
prifcn,  *via  cafe  of  judgment  and  exe- 
cution, upon  a  warrant  given  by  the 
defendant,  (being  in  cuilody  at  the  fuit 
of  j/.,  to  the  plaintiff,  as  a  fecurity  for 
becoming  bail,  and  for  another  dc^ 
mand  payable  at  a  future  day,  for 
which  the  plaintiff  had  been  bound 
with  him,)  being,  fet  afide,  as  well  up* 
on  this  rule  as  for  circimiiUnccs  of  op- 
preflion;  Ruffle  v, Hit chaccc'c,  zBLRep. 
1097.  Where  a  warrant  was  obtained 
from  a  defendant,  in  cuftody  by  pro- 
cefs of  the  King's  Bench,  to  confefs 
judgment  in  the  Comnon  Fleas,  the 
King's  Bench  could  not  fet  the  judg- 


ment 
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snent  afide,  bat  granted  an  attachment  fcrmed  that  if  he  did  execute  it  on<fer 
againft  the  plaintiff  and  his  attorney ^  an  arreft,  and  without  his  auorney  be- 
to  lie  in  the  (heriff 's  hands  a  week,  to  ing  pretent,  it  would  be  void  ;  thj  rule 
be  executed,  nnlefs  he  confented  in  for  fetticg  aude  the  judgmert  was  diT- 
C.  B.  to  fatisfa^on  being  entered,  or  charged,  with  cofb,  as  the  Court  would 
to  the  judgment  being  fet  aiide,  with  not  permit  a  defendant  to  con\'ert  that 
f ods ;  ffociin  v.  College,  B,R.  //.  1 77.  which  was  meant  for  his  proteclion  into 
Where  the  defendant  fwore  that  he  an  inftrument  of  fraud  and  deceit:  Gii- 
was  the  more  induced  to  fign  the  war-  man  v.  H:Il,  Covrf.  142. 
rant  of  attorney,  becaufe  he  was  in- 


13.    Sifted  verfus  Lee. 

[Mich.  3  Ann.  B,  R.] 


Setting afide       T  TpON  payment  of  cods,  the  Court  will  fet  afide  a 
^vf£7BL  judgment,  though  it  be  regularly   entered,   if  the 

^^  35-  plaintiff  hath  not  loft  a  trial ;  and  fo  is  the  coounon  courfe 

mC.B. 


14.     Anonymoos. 

[Pafch.  4  Ann.  B.  R.] 

Noreftrcncefor   qpHE  defendant,  againft  whom  judgment  was  recovcr- 
t?rw\r"Is)it.  ^^  ^^*  brought  a  writ  of  error,  and  afterwards  got  a  re- 

ference to  the  matter  to  examine  the  regularity  of  the 
judgment ;  and  the  Court,  upon  the  mafte?s  report,  were 
of  opinion,  that  by  bringing  the  writ  of  error  the  judg- 
ment was  admitted  to  be  regular,  and  that  he  (hould  not 
examine  that  now  ;  and  the  rule  was  difcharged. 

C  403  ]  15.     Phillips  verfus  Berry. 

[Trin.  6  Ann.  B.R.  S.  C.  Ld.Raym.c.  Comb.  265.  i  Show. 
360.    Skin.  447.  J 

B.i^l'^'^^  '=lfcd  I^  '^'jf^uicnt,  judgment  wasj  given  in  B.  R.  for  the  de- 
ia  I  u»iamcor,  *  fendant ;  a  writ  of  error  was  brought  in  the  Houfe  of 
*"";  *il?"i^\j  Lords,  who  rcverfed  the  faid  judgment;  whereupon  the 
fhfw.  c^jfct.  plaintiff  applied  to  the  Court  of  King's  Bench  to  enter  up 
2o<).  Key  129.  the  judgment  given  by  the  Houfe  of  Lords;  and  it  was 
Ydv.  76.  Show,  urged,  that  a  judgment  mutt  be  given  either  by  the  Lords, 
Holt  402!  Rep'.  ^^  '^y  ^^^*  Court :  That  the  Lords  could  not,  occaufe  they 
B.  R.  Temp.      have  only  the  tranfcript  of  the  rticord  before  them ;  therc- 

c^b  '-1  ^?^^  ^'*  ^^^^  '""*»  ^^*^  ^'^^'^  '^^"^^  ^  ^^^^^  of  jufticet 

.skiT/5 14^616.  ^^^^  ^c  ^^^^  of  Shaldoe  and  Ridge^  Tilv.  74.  In  trefpafs, 
t;?rth.  iSc,:.i9,  judgment  in  B,  R.  was  given  for  the  defendant^  error 
:*'•  was  brought  in  the  Exchequer-Chamber,    and  the  firft 

judg. 
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judgment  was  reverfed,  and  the  record  returned  In  B,  R, 

The  Court  of  B,  R,  gave  judgment  quod  qtterens  recuperet^ 

and  a  precedent  was  Ihewn  in  WiuchcomFs  cafe,  where  the 

fame  courfc  was  taken.     Holt^  C.  J.  The  Houfe  of  Lords  I0"<j^™«nt  for 

have,  in  judgment  of  law,  the  very  record  before  them  ;  \  {^llTtlt^i^ 

{Jed  quar  de  ceOf   Car.  i.   Sid.  236.  il  ejl  dit^  qtie'deti  gift  in  bt  reverfcd  in  thg 

B.  R.  pendent  error  in  parliament ;  que  ne  poetellre.  ft  le  very  Exchcquer- 

J     a  D  /     At  \r  -1      T?       \.\.  '     chamber,  that 

record  ejt  remove,   i  Rol.  Abr.  753.  />/.  10.]     For  the  writ  Court  flwUgUe 
of  error  fays,  recordum  iff  procej/hm,  and  not  tranfcriptum  ;  the  new  judg- 
and  he  took  this  difference,  If  ejcftment  is  brought  in  ^^ij^^^^^^""*'^* 
J?.  /?.,  and  upon  a  fpecial  verdift  judgment  is  given  for  Ante  401,  262. 
the  defendant,  and  this  judgment  is  reverfcd  in  the  Ex-  Far.  3.  2  Saund. 
chequer-Chamber,  that  Court  fhall  giveiudgmcnt  and  en-  ^^^'    i^!; 
ter  It :  but  had  it  been  upon  demurrer,  this  Court  Ihould  509,  5x2. 
have  entered  the  new  judgment,  becaufe  the  Exchequer-  i  Vent.aS. 
Chamber  could  not  have  awarded  a  writ  of  inquiry  of  da-  \^]^^  "^  Nov 
mages.     Further  he  faid,  If  judgment  be  firit  given  for  129.    iRoU. 
tlie  plaintiff,  and  that  be  rcvcrfed  in  error,  the  defendant  Abr. 805.  ainit. 
is  injlatu  quo  thereby,  and  no  new  judgment  need  be  given.  ^]*^  q^\J^* 
But  if  the  firfl  judgment  was  given  for  the  defendant,  and 
that  is  reverfed,  a  new  judgment  muft  be  given  to  put  the 
plaintiff  in  poflcifion  of  what  he  demands :  And  the  Court 
agreed  they  could  not  enter  a  new  judgment  for  the  plain* 
tilF,  becaufe  when  they  have  given  judgment  on  the  origi- 
nal, they  have  executed  their  whole  authority,  and  there 
is  no  precedent  that  this  court  ever  entered  a  new  judg* 
ment,  where  the  judgment  given  here  was  reverfed  in  par- 
liament :  And  afterwards  application   was  made  to  the 
Lords,  and  they  eiuercd  the  new  judgment. 
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I.     Stannlan  verfus  Davis. 

[Mich.  3  Ann.  B.  R.     2  Ld.  Raym.  795.  S.  C] 

•p  R  R  O  R  of  a  judgment  in  the  Palace-court,  in  an  ac-  Andrews  26a. 
*-'    tion  on  the  cafe,  wherein  the  plaintiflF  declared,  that  ^«^-  '^^^Jj 
fuch  a  day,  in  fuch  a  parifti  in  the  county  of  Middle/ex^  he  ^^^l  Holi  ij. 
delivered  to  the  defendaht  (being  an  inn-keeper)  a  gelding,  in  mrcriorcour:* 
fafely  to  be  kept  in  his  inn,  and  that  he  fuffered  him  to  be  «^«;-y  '^^"^  5!?^' 

1  r  1  .      n    1  ,  «.•<••  .  11  i_      makes  th?j<iil  of 

taken  out  of  his  Itable,  and  rid  fo  immodef^tely  that  the  ^he  a^ion  luui^ 
gelding  was  fpoiled :  And  it  was  objected  as  error^  that  be  laid  wicUin 
Kk  3  the 
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the  jar*il4tjA)Oii; 
edxrwiiie  of  ma:. 
cer  of  a(rgrara- 
CMW.     \  ide  arte 
2C9*     I  Lev. 
50,69,96,105, 
137,   156,  ioE, 
209.   I  Mod.  32. 
'2  Lev*  87-    • 
2  Show.  430. 
I  Sid.  :o;,  34 3> 
180.  I  Roi.545. 
Cfo.  Car.  571. 
iVcnL2.Fieem. 
3>7- 


the  riding  did  net  appnr  to  be  w'uhin  the  jurifdiclion  of 
the  Palocc-court.  Et  per  Cur.  In  a£lioiis  in  inferior 
courts,  it  is  ncceflary  that  every  part  of  that  vhich  is  the 
gitl  of  the  action  ibodd  appear  to  be  within  their  jurifdic- 
tion  3  otherwife  of  fuch  matters  as  vc  infened  only  for  ag- 
gravation of  damages,  and  might  be  omitted^  and  yet  the 
adion  remain. 

In  cafe  for  calling  the  pbintifF  whore,^  quad  marrkag. 
amifit,  the  lofs  of  marriage  muft  be  laid  to  be  tnjra  jurtfdie^ 
t'totum^  for  that  is  the  gift  of  the  aclion ,  otherwife  for 
calling  her  thief,  Isc.  So  in  the  principal  cafe,  the  negle£t 
in  keeping  is  the  gift  of  the  a&ion :  Tlie  uking  and  riding 
is  a  fubfequent  wrong,  and  a  mcafure  on«y  of  damages. 
Judgment  affirmed,  i  Sound.  72.  1  Cro.  570.  iRe.  546. 
I  Jones  448.  {a) 


{a)  FiJe  7  Fin,  Abr.  1 9.,  where  the 
doctrine  or  this  cafe  is  confirmed  by  ie- 
vcral  determinations .  I  n  indebitatus  af- 
/umpjit,  it  is  neceiTary  to  lay  the  confi« 
deration,  but  not  the  proxni«'e  (which 
arifes  by  operation  of  law)  within  the 
jurifdi^tion  ;  Baker  v.  Holman,  Freem. 

317. ;  V.  Lee^  1  Ld.  Raym,  211.; 

WinforJy.Pc-jLell,  2  Ld.  Rajm,  1310.; 
Waldock  Y.  Cooper t  2  Ji'il/,  It).  ;  Trevor 
▼.  ^ail,  1  T,R.  151.  But  upon  an 
account  ftated,  or  a  promiflbry  note 
for  value  received,  it  is  not  ncceffary 
to  lay  the  items  of  the  accnunt,  or  the 
receipt  of  value,  infra  jurifdic,  ;  Emery 
V.  Bartlett,  2  Ld .  kaym.  1 5  5  5 . ;  2  Str. 
827.:  Soif  a  bond  be  given  within  the 
jorifdi^Uon,  it  is  immaterial  where  the 
debt  was  contracted  ;  Fillan  v.  Gary, 
6  Mod,  303.  Trefpafs  fi)r  uking  goods 
extra,  and  dirpcfing  of  ihcm  juri/die ^ 
h  bad;  Kei/a'eyy.  \cdes,  Stj,  313. — 
Secus,  if  it  had  been  trover;  did.  Hid. 
If  one  count  be  L»id  i»/rajuri/dic,t  and 
another  not,  after  a  general  verdid  for 
the  plaintiff,  a  Court  of  £rror  cannot 
grant  a  venire  de  novo,  or  apply  the 
verdift  to  the  right  couit ;  7revor  v. 
IFal/,  uhifupra.  It  does  not  feem  to 
have  been  pofitivcly  fettled,  whether 
upon  the  jurifdiflion  being  ftated  by 
the  declaration,  and  not  denied  by  the 
plea,  advantage  can  be  taken  of  the 
caufe  of  action  not  being  proved  upon 
the  trial  to  have  arifen  within  the  jurif« 
didion.  lo  Gilb.  C.  B.  189.  1  Bae. 
Jbr.  5O3.,  it  is  faid,  '*  That  the  caofe 
of  adhoB  mufl  not  only  be  alleged  with- 


in the  jarifdidion,  bat  it  maft  be  proved 
npoo  the  trial ;  and  if  the  plaintiff  prove 
a  confideration  out  of  the  jurifdidion, 
that  cannot  be  given  in  evidence ;  and 
if  it  be,  the  defendant's  coonfel  may 
propofe  a  bill  of  exceptions."     Baeem 
adds>  **  And  upon  foch  bill  of  excep- 
tions the  judgment  will  appear  errone- 
ous. "     In  Higgimfon  v.  Martin,  2  Mfd. 
19^.  Fresm,  322.  the  Court  appear  to 
have  entertained  a  difference  of  opi- 
nion upon  the  fubjed  being  tbiter  dif- 
cuffed.    But  in  Luttin  v  Menin,  1 1  Mod. 
CI.  per  H§it,  Jurifdidion  b  admitted 
by  plea  ;  and,  by  admitting  it»  the  de* 
fendant  is  for  ever  after  eftopped ;  S.  C. 
ante  20 1.,  by  the  name  of  Lucking  v. 
Denning ;  per  Pcnvell,  Baron,  G^wynn  v. 
Poolt  2  Luttv,  1 565.    Where  it  appears 
in  the  declaration  that  the  caufe  arofe 
out  of  the  jurifdi^on^  all  the  proceed- 
ings will   be  coram  men  jndice ;    but, 
where  nothing  of  this  appears  thereby, 
it  moft  be  notified  to  the  Court  by  the 
plea  of  the  defendant  to  the  jariCdic- 
tion  ;  Jnon.   11  Mod.  132.     Per  Holt ^ 
If  a  perfon  pleads  in  chief,  he  (hall 
never  affign  this  for  error,  if  the  infe- 
rior court  has  jurifdidion  of  the  thing. 
/OV^alfo  I  Fentr.  88,  181,  236-369. 
I n  Rowland  v.  Feale,  Cowp.  1 8 .,  the  de- 
fendant to  an  adion  of  trefpafs  pleaded, 
that  he  levied  his  plaint  for  a  caufe  of 
adion  ariling  within  the  jarifdidion, 
bfe. ;  on  an  objedion  that  he  did  not 
Hate  that  the  plaintiff  became  indebted 
within  the  junfdidion.  Lord  MamfM 
faid,  <*  If  the  casfe  of  adion  did  not 

arife 


SutifDiftion. 
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*rifc  within  the  jurifdidioh,  the  de- 
fendant (hould  have  availed  himfelf  of 
it  by  plea  in  the  court  below  ;  or,  if 
it  was  not  alleged  to  be  within  the  ju- 
rifdi^ion,  he  might  have  taken  ad- 
vantage of  it  as  error.  But  as  he  has 
not  taken  either  of  thofe  methods,  the 
prefumption  is,  that  the  caufe  of  a^ ion 
did  arife  within  the  jurifdi^lion  :** — 
%vithout  alluding  to  the  right  of  mak- 
ing fuch  defence  at  the  trial.  The 
opinion  in  thefe  feveral  cafes,  although 
collateral  to  the  fubjeft  of  decifion, 
feems  to  deftroy  stny  authority  which 
might  be  attributed  to  tlie  pofition  in 
Gilbtrt  and  Bacon»  arfd  is  conformable 
to  the  general  rule,  that  where  any 
matter  may  he  pleaded  in  abatement, 
or  to  the  jurifdidion,  it  ihall  never  be 
aiiigned   for  error,   28 £.  3.    10.  h. 


^H,  4.  6,  b.  29  ^35*  Sho,  169, 
Carth.  123.  i2Afa/.689.  Plea  of  a* 
former  action,  and  judgment  for  the 
defendant,  in  an  inferior  court,  is  bad» 
if  the  caufe  appear  to  be  out  of  the  ju- 
rifdidion;  Mico  v.  Morris 9  3  Lev.  234* 

The  courts  of  the  counties  palatine 
are  fuperior  courts,  and  it  is  jaot  ne- 
cefTary  that  the  caufe  of  adliqiT'in  them 
fhould  be  dated  within  the  jurifdidUon, 
Peacock  y^BeUt  1  Sutund.'j'^' 

On  actions  in  fuperior  courts  every 
thing  is  fuppofed  to  be  done  within 
their  jurifdiaion,  unlefs  the  contrary 
appears ;  on  the  other  hand,  nothing 
fhall  be  intended  within  the  jurifdic* 
tion  of  an  inferior  court,  but  what  is 
cxpreAly  alleged,  Gilb.  C.B.  188. 
1  Sound,  73.  2  Ld.  Rajm,  311. 


2.     Aiionymous. 

[Pafch.  4  Ann.     In  Cane.     2  Vern.  494.   S.  C.  by  the  name 
of  Toller  w.  Carteret.] 

A  Bill  was  brought  in  Chancery  to  forcclofe  a  mortgage 
-^  of  the  ifland  of  Sarin  ,•  the  defendant  pleaded  to  thfe 
jurifdi£lion  of  the  Court,  viz.  that  the  iflands  of  Sarke^ 
Guernfeyy  J^fy^  Wr.,  were  four  iflands  governed  by  the 
laws  of  the  duchy  of  Normandy.  And  it  was  objcfted, 
that  bills  to  redeem  were  ancient,  but  bills  to  foreclofe 
were  of  a  later  day :  That  Serjeant  HtUckins  had  faid,  he 
remembered  the  firft  of  them  5  tiiat  the  party  ought  to  fue 
in  the  courts  of  the  ifland,  and  appeal. 

On  the  other  fide  it  was  faidj^  that  Chancery  agit  in^er'^ 
fonam  ;  that  if  the  perfon  be  here,  he  may  be  fued  in  Chan- 
cery, though  the  lands  lie  in  a  county  palatine,  or  in  an- 
other kingdom,  as  Ireland  or  Barbadoes.  And  Wright^ 
Lord-keeper,  over-ruled  the  plea,  faying,  The  Court  a^ed 
againil  the  perfon  of  the  party  and  his  confcience  ;  and 
there  might  be  a  failure  of  juftitfc  if  the  Chancery  would 
not  hold  plea  in  fuch  cafe,  the  party  being  here,  and  the 
whole  ifland  in  mortgage  {a). 


Bill  miy  be 
brooghi  in  Chin* 
eery  to  foreciofii 
mortgage  on 
lands  out  of  the 
juhfdidtion  of 
the  court,  if  the 
perfon  be  within 
it.     Chancery 
agic  in  perfonam. 


[405] 


{a)  The  Court  of  Chancery  here 
v^ill  entertain  a  bill  to  account  for  the 
profits  of  an  eftate  in  Inlandt  Cart* 
nuright  v.  Pettusp  2  Cba.  Caf,  214.. ;  or 
CO  rtlieve  againft  a  fraudulent  dee  J  ob« 
tained  in  England,  or  perform  a  con- 
trad,  or  execute  a  trull»  concernine 


fach  eibtie;  Earl  of  jirglat  t.  Mu/- 
champ,  1  Fern.  75,  135.  Jrcber  y. 
Prefion,  c\U^  ibid.  EmtI  6F  Ki/dare  y. 
Euftace,  1  FerH.  40c.  1  Eq.  Ca,  Ab. 
133-;  but  will  not  decree  a  partition 
which  is  in  the  realty>  Cartiurigbt 
V.  Pettus*  A  bill  to  have  a  difcovcry 
k  4  concernif  g 


405  3urg  tm  %\xttit, 

concerning  the  general  title  to  the  Ifle  ried  into  execution  an  agreement  be« 

'of  Mamt,  and  to  have  relief  upon  a  tween  the  plaintiff  and  defendant,  refi- 

particnlar  point  of  equity,  relating  to  dent  in  EmgLutdf  concerning  the  bound- 

the  redones  and  dthes  within  that  ariesoftwo  provinces  in  ^jnr/rrVir;  I^chm 

Uland,  was  held  maintainable  in  Chan-  v.  Ld.  Bahimon,  l  Fez.  444.    FUe  the 

eery,  and  the  aothoritv  of  this  cafe  Nabobofj/r^*/ v.  thei?. /n^/uiComp., 

allowed ;   Earl  of  Derly  v.  Duke  of  3  Brw.  292.     Fide  alfo  Com.  ch.  3.  X. 
jf/W,  I  Fn^  202.    So  the  Court  car- 


Slurp  mh  Sjuror, 


I.    Anonymous. 

[Trin,  8  Will.  3.  B.  R.] 


T  ill    A  ^^^  ^**  tn?dc,  that  when  the  Maftcr  is  to  ftrike  a  jury, 
"^        '^^  viz.  forty-eight  out  of  the  freeholders*  book,  he  (hall 


»^- 


f vry  ftrack  hf 

the  Maftcr,  1 

tbe  pradice  ,  .       _ 

AcrcoB.  ftLiU.  give  noticc  to  the  attomies  of  both  fides  to  be  prcfent,  and 
ttj.  Vi4e  ttf*  if  QQg  comes  and  the  other  does  not,  he  that  appears  (hall, 
according  to  the  ancient  courfe,  ftrike  out  twelve ;  and  the 
Mafter  ihall  ftrike  out  the  other  twelve  for  him  that  is  ab- 
icnt, 

2«     Anonymous. 

[Mich.  8WiU.  3.  B.R.] 

I F  by  rule  of  Court  the  Maftcr  is  ordered  to  ftrike  a  jury, 
^  in  cafe  it  be  not  ezprefted  in  fuch  rule,  that  the  Mafter 
fhall  ftrike  forty-^ight,  and  each  of  the  parties  Oiall  ftrike 
out  twelve ;  the  Mafter  is  to  ftrike  twenty-four,  and  the 
parties  have  no  liberty  to  ftrike  out  any. 

3.     Anonymous. 

[Paf.  I  Ann.  B.R.] 

r*-.  1.  Oofht  iF  a  jury  give  a  verdift  on  their  own  knowledge,  they 
Co^n  riiS^fi  .  ^"»^^  *^  ^^^  ^^^  Court  fo,  that  they  may  be  fwom  as 
ean  give  eri-  vitnefics  J  and  the  fair  way  is  to  tell  the  Court  before  they 
icnct,  beibre      arc  fwom,  that  they  have  evidence  to  give. 

Vi.  3  Com. 374*  7  Mod.  a.  2  Si4.  X33.  Sty,  233. 


(    4o6    ) 

Slttftices  of  i^eace. 


I.    Anonymous. 

[HUl.  4  Ann.  B.  R.] 

jpJER  Holt,  C.  J.  The  moft  regular  way  for  jufticcs  to  Vm^  proced. 

•*       proceed  upon  the  14  Car.  2.,  in  removing  a  poor  per-  '"^c^^^f^^"*" 

fon,  is  to  make  a  record  of  the  complaint  and  adjudica-  removals  of  poor. 

tioni  and  upon  that  to  make  a  warrant  under  their  hands  ^4  Car.  a.  cap. 

and  feals  to  the  churchwardens,  to  convey  the  perfons  to  ^^ 

the  pari(h  to  which  they  ought  to  be  fent,  and  deliver  in 

the  record  per  propriar  manus  into  Court  next  feffionSi  to  be 

kept  there  amongft  the  records,  to  charge  the  parifh  5  and  vi.  3  Born,  Poor 

that  record  may  be  well  removed  by  a  general  certiorari  to  iSiSSa^pi'sTT! 

the  juflices  of  peace  :  Mr.  Broderick  &id  he  had  advifed 

the  juftices  in  Surry  to  do  fo. 

a.     Domina  Regina  verfus  Yarnngton. 

[Mich.  9  Ann.  B.  R.] 

tNDICTMENT  was  found  at  the  felEons  of  the  peace  todiaaent  for 

-*    for  forging  a  letter  in  the  name  of  J.  S.,  Wr.,  and  was  ^^.  **! f  "^ 

brought  into  B.  R.  by  certiorari^  and,  upon  motion  in  ar-  pe^.'' Djwfi^. 

reft  of  judgment,  the  Court  held,  that  no  indi£lment  lay  pi.  29. 

before  juftices  of  peace  for  forgery}  for  their  power  is 

created  by  a£t  of  parliament  within  time  of  memory,  and 

they  have  no  ether  authority  than  what  is  thereby  given 

them  ;  and  the  general  words  of  their  commiilion  de  omni'^ 

tui  aliis  tranfgreffiontbus  &  malefaSlis  quibufcunque^  muft  be 

underftood  of  fuch  crimes  as  tney  have  power  over  by  the 

feveral  ftatutes  which  created  or  enlarged  their  power :  So 

it  is  for  perjury  at  common  law;  but  perjury  upon  5  Eli%.  %  Hawk.  cb.  S. 

is  iudidable  before  the  juftices  of  feffions,  becaufe  it  is  fo  ^*  3^* 

appointed  b/  the  particular  provifion  of  that  ftatute  {a). 

Vide  plus,  titlei  Poor,  Orders,  Seffions. 

{a)  Juflices  of  peace  have  jurifdic-  offences  as  have  a  tendency  to  canfe 

fion  of  all  inferior  crimei  mentioned  in  breaches  of  the  peace>  id.  f.  38. ;  as 

their  cornnii(rion>  whether  fudi  crimes  libels>  1  Le*v,  139.;  confpiracics.  Rex 

be  mentioned  in  any  flatute  concerning  v.  RiJ^al,  3  Bur,  1 320.    They  may  in- 

thcm  or  not;    2  Ha*wL  ch.  8.  f.  39.  quire  of  any  thing  done  to  the  fraud  or 

They  have  alfo  jurifdiftion  ovtr  fnch  deceit  of  another,  Cem.Ju/iicec/Fdoce 

B.  32. J 


4o6$ 


SuSiiicatton. 


B.  32. ;  of  nuifances.  Burn,  Nui/afnr.  ccpt by  cxprefs  words ;  4  M^^.  <;  i ,  579. 
They  have  no  authority  concerning  cA/o./.  149.  Regina  v.  Smub,  pcft  bto, 
ofFenccs  newly  created  by  (latntc,  ex-     Rm  v.  Jamet^  Srr,  1256. 


[407] 


3ftt(h$catton. 


Jufli/ic4tion  by 
I  Ekiz.  c.  17* 
Vi\  fot  waoc  of 
fliewing  a  war- 
rant.    Show. 
Re.  61.     Cro. 
EL  748.    Ante 
107.    3  Lev.  xo. 
Cro*  Car.  371. 


1.     Atkinfoa  verfm  Crouch. 
[Mich.  2  w.  &  M.  B.  R.] 

N  trefpafs  for  taking  falmon  :  The  defendant  judified 
the  taking  the  falmon^  being  caught  at  an  undue  feafon, 
under  the  ftat.  i  Eliz.  c.  ij.,  and  mat  he  was  a  conftable ; 
and  upon  demurrer  the  Court  held  the  plea  ill  for  wart  of 
(hewing  a  warrant ;  for  that  the  conftable  could  not  inter- 
meddle without  warrant,  nor  the  leet  without  a  prefent- 
ment.    Flaintiffhad  judgment. 


1 


Wiremay  juftify 
aflault  in  defence 
of  her  huiband. 
lMod.3«>.  'Sid. 


441. 
597. 

pi.  51. 


iKeb. 

I  Leun. 

I  Uv. 

35  H.  6. 
Senrant 
of  his  ma(ler ; 
but  not  vice  verfa. 
2  Rol.  Re.  19. 
4  Ro.  Abr.  546* 
D.  2.  contra. 
Kot  of  his  free- 
hold, but  muft 
piead  molliter, 
Ice. 


2.    Leewerd  &  Ux.  vtr/iis  Bafilee. 

[Mich.  7  Will.  3.  fi.  R.     I  Ld.  Raym.  6z.  S.  C] 

tN  trffpafs  by  hu(band  and  wife  for  afiault  and  battery  on 
*  the  wife,  the  defendant  pleaded  Jon  ajfault  demefne  of 
the  wife.  The  plaintiflF  replied,  that  the  dcf5cndant  was 
going  to  wound  her  hufband,  and  that  (he  irifultum  fecit  to 
defend  him  [a)»  To  this  the  defendant  demurred ;  and 
Ctirthe^v  for  the  defendant  infifted,  that  infultum  fecit  was 
naught;  and  to  prove  it,  cited  a  cafe  Trin.  21  Car.  2. 
Rot.  1 82 1,  where  the  defendant  pleaded  i/^/fi/m  ^aV  in 
defence  of  his  pofleffion,  which  was  held  ill,  and  that  he 
fhould  have  pleaded  molHter  numus  tmpofuit.  ^od  full 
cortcejfum  per  Curiam.  But  the  Court  faid  this  diflfered,  for 
that  the  wife  might  juftify  an  afTault  in  defence  of  her  huf^ 
band ;  fo  might  a  fervant  ot  his  mafter ;  but  not  [h)  a 
mader  in  defence  of  his  fenrant,  becaufe  he  mig^t  have  an 
aft  ion  per  quod  fervitium  amift.  If  the  defendant  was 
holding  up  his  hand  to  ftrike  thehufband,  the  wife  might 
make  an  aHauIt  to  prevent  the  blow..    But  a  man  cali- 


fs) /'/V^  Str.  933. 


(*) 


and  vide  i  Ua*wk»  cfa.  60. 


479. 


2  Rolk't  Jh.  546.     t  CcmtH. 


not 
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not  juflify  an  aflault  in  defence  of  his  houfc  or  clofe,  but 
muft  plead  molliter  manus  hnpofuit.  Judgment  for  the 
plaintiff* 

3.     Swinftead  verfus  Lyddal.  [  408  1 

[Mich.  8  Will.  3.  B.  R.     Intr.  Trin.  %  Will.  3.  Rot.  229.] 

IN  an  a£tion  of  trefpafs  and  falfe  imprifonment  for  fuch  5  Mod.  295. 
atirae»  W  y w«j/^«r  he  paid  11/.  The  defendant  pleaded  skin.  664.  s.  C 
the  ftat.  3  Jac.  1.  c.  15.  for  crcding  a  Court  of  Confcicncc  \^f^iJ^^ 
in  London^  and  that  tali  die  the  plaintiff  was  fummoned  to  joftificadon  un- 
appear,  and  the  procefs  continued  till  fuch  a  day,  and  then  ^"  order  of  the 
the  Court  made  an  order  that  he  fhould  be  carried  to  the  fci^e  to  cmy 
Compter  and  imprifoned  quoufque  he  paid  7  /.  debt,  and  pia'mtifF  to  the 
2s,6d.  for  cods;  virtute  cujusordims^  he  being  an  officer,  ^'o«np»r»  >!Ji  *>«- 
took  him  and  detained  him,  isfc.    Plaintiff  demurred.  >£/ mrat  Ixnfer^ 

per  Cur»  «nd  not  fliewn  to 

I  a.  The  Court  of  Confcience  erefted  by  3  Jac.  1.  ^.  15.  ^^  Tut^^ 
have,  by  the  very  eredion,  incidentally  and  confequen-  ^115.  \v(^^ 
tially,  a  power  to  continue  their  procefs.     adly.  Though 
he  does  not  anfwer  the  detaining  qwmfqueht  paid  1 1  /.,  yet 
the  plea  is  well  enough,  for  the  quoufque  is  not  the  caufe 
of  a£Hon,  but  the  imprifonment :  the  quoufque  is  but  mat- 
ter of  aggravation.     If  the  defendant  had  laid  nothing  to 
the  money,  it  had  been  a  good  juftification ;  as  if  one 
bring  an  a£lion  of  trefpafs  for  takmg  his  horfe  and  riding 
him  immoderately,  it  is  fufficient  to  juftify  the  taking,  for  Con.  Dig.  Plead- 
that  is  the  trefpafs  ;  and  if  the  cafe  was,  that  the  plaintiff  ^^^  ^'l^\^ 
paid  the  officer  gf.6d.f  and  neverthelefs  the  officer  de-  pjje'797.  '  *** 
tained  him  for  more,  the  plaintiff  (hould  reply  it  {a).  Fide 
Moor  704,  705.     3dly,  Tie  Court  held  the  plea  naught, 
becaufe  the  order  was  to  carry  him  to  the  Compter ;  and 
though  he  confeffes  he  detained  him  Gx  hours,  he  does 
not  (new  it  was  in  the  Compter,  or  in  carrying  him  thi- 
ther ;  and  this  diffinrs  from  the  cafe  of  a  common  arreft ; 
the  officer  in  that  cafe  may  make  any  place  his  prifon,  be- 
caufe the  writ  is,  ita  quod  habeas  corpus  ejus  coram^  bfc*  apud 
Weftm.^  which  is  a  general  authority ;  but  here  it  is  a  ^^  ^^^  49*  ^ 
fpeciai  authority  to  take  and  carry  him  to  the  Compter,      ^**  **'  ^^^*  ^^^^ 

{a)  R.  ae.  Gates  v.  BajU;^,  2  JTilf.    Tajlor  v.  Cole,  3  T.R.  292.     H.  Bl. 
313.    Dje  y^LeatberdakB  3  f^Vf  10^    555. 


4o8 


SuSt6cation. 


S.  C.  s  Mod. 
109.    Ante  395. 
Comb.  434. 
Carth.  441. 
11  Mod.  175. 
Skin.  617. 
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If  H.  requefis 
another  to  take 
f  oodsy  he  U  a 
Itcfpafler. 


Cro.  Car.  446. 

pl-  i7>  447« 
Vid.  iLill.  135. 
Toft.  4'0. 
X  Vent.  94. 
In  infyzL  for 
talcing  goodS) 
the  officer  neu-d 
only  (hew  a  writ 
of  execution} 
o:hen^ifeof  a 
common  perfon, 
unlefs  in  aid  of 
the  officer  by  his 
command.    The 
command  is  tra- 
▼erfjble.     Ante 
107.     Lutw. 
1 566.    Cro.  Car. 
394,   3  Lev.  ao. 

1  Leon.  50. 

2  Leon.  196, 
215,216     Cro. 
El.  14.  pi.  3- 
Str.  11S4. 
Cowp.  xS.     X  W 


4.     Britton  verfus  Cole. 

[Hill.  9  Will.  3.  B.  R.     I  Ld.  Raym.  305.  S.  C.  Comyns  51. 
S.  C.     Pleadings^  3  Ld.  Raym.  145.] 

I  N  tre/pafi  againft  y.  Cole^  for  taking  forty-three  fheep, 
^  the  defendant  pleaded,  that  a  levari  iHlied  ex  Cam.  Sawc.^ 
which  recited  a  judgment  in  debt,  obtained  by  y.  Cole  in 
C.  B,,  and  an  outlawry  and  feizure,  and  an  inquifition 
returned,  which  found  the  land  and  the  value  to  be  55  A 
per  annum ;  and  by  this  /evari  the  (heriflF  was  commanded 
to  levy  the  faid  SS^'  ^^  exitibus  ^  prof  cms  terra  ^  and  that 
on  a  warrant  of  the  (hcriff  to  A.  and  B^  bailiffs,  the  now 
defendant  rcqucfted  them  to  take  thefe  cattle.  On  de- 
murrer it  was  held,  that  the  Court  could  not  take  notice 
that  John  Cole  the  defendant  was  xht  John  Cole  mentioned 
and  recited  to  be  the  plaintiff  in  C.  Jo.,  but  that  ought  to 
have  been  averred ;  yet  that,  however,  his  requelling  the 
bailiffs  not  to  execute  their  writ,  but  to  take  thefe  particu- 
lar cattle,  was  a  fufEcient  confeffion  of  a  trefpafs :  But 
then  they  held,  that  whether  the  defendant  was  concerned 
as  the  original  plaintiff,  or  concerned  himfelf  of  his  own 
head  as  a  ftranger,  he  had  not  juftified  ;  and  thefe  diverfi- 
ties  were  taken  and  agreed  : 

That  in  trefpafs  againft  the  flieriff,  it  is  enougli  for  his 
juflification  to  (hew  a  writ :  So  it  is  in  the  cafe  of  his  bai- 
liff or  officer ;  with  this  difierence,  that  the  (heriff  mud 
fliew  the  writ  was  returned,  if  returnable  ;  the  bailiff  need 
not,  becaufe  it  is  not  in  his  power :  But  in  trefpafs  againft 
the  plaintiff  himfelf  or  a  mere  ftranger,  they  cannot  juftify 
themfelves  unlefs  they  (hew  there  was  a  judgment  as  well 
as  an  execution  ;  for  the  judgment  may  be  reverfed,  and 
it  ought  to  be  at  their  peril,  if  th^y  take  out  execution  af- 
terwards \  but  they  feemed  to  hold,  that  if  one  comes  in 
aid  of  die  officer,  ac  his  requeft,  he  may  juftify  as  the  offi- 
cer may  do  ;  but  fuch  requeft  or  command  of  the  officer 
is  traverfable :  As  in  trefpafs,  if  the  defendant  juftifies 
damage-feafant,  or  by  diftrefs  for  rent,  he  muft  make 
himfelf  bailiff  to  the  perfon  having  right,  or  [j/irfj  that  he 
did  it  by  his  command,  but  the  command  is  traverfable  ; 
othcrwifc  in  replevin,  where  H.  makes  coiiuzance  on  the 
right.    I  Leon,  150.  2  Leon.  115.  i  Ro.Rep.^6. 

ilf.  17.    Com.  Dig.  Pleader,  3  M.  14.     Bull.  N.  P.  8^* 
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5,     Freeman  vtrfus  Blewittr 

[Hill.    12  Will.  3.    B.  R.     1  Ld.  Raym.  632.  S.  C] 

TRESPASS  for  taking  the  plaintiflTs  goods  \  the  dc-  Serjeant  at  m^ce 
fendant  pleaded,  that  a  plaint  in  replevin  was  entered  {,"^'ep"  *o°n" 
in  the  (herifTs  court  in  London  t  that  the  defendant  was  puint  in  repievla 
ferjeant  at  mace,  and  a  precept  caitie  to  him  to  replevy  o«jt  of  thp  ihe- 
thefe  goods,  which  he  did  accordingly.     Upon  demurrer  forwa"t"fnie!t. 
it  was  obje^ed,  that  the  defendant  was  principal  officer,  ing  it  was  return, 
and  his  precept  was  returnable,  and  yet  he  does  not  (hew  «<*;  7^^^  * 
it  was  returned.     But  BroderLk  contra  urged,  that  the  re-  ["(Sfi^un^^*^ 
plevin  differs,  for  it  is  not  returnable,  and  never  is  fo  Ktumabie  ytrit* 
pleaded,  Dy.  189.   and  feveral  other  cafes.      After  two  hcinuftftcwit 
arguments,  it  was  ruled  by  Holt^  C.  J.  to  which  the  reft  sccn?o/firf>wdi* 
agreed,  that  wherever  a  principal  officer  is  to  juftify  under  nate  officen. 
a  returnable  procefs,  he  muft  fhew  that  the  writ  was  re-^-^-  ^^^^®?; 
turned ;  for  he  is  commanded  to  return  the  writ,  and  (hall  ^^*      °  *® 
not  be  protefted  by  it,  unlefs  he  (hews  that  he  paid  a  due 
and  full  obedience  in  a£ling  under  it :  So  it  is  of  zjifri 
facias  or  capias ;  the  (heriff cannot  juftify  under  them  with- 
out (hewing  a  return ;  for  thefe  writs  are,  ita  quod  habeas        f  4 1  a  1 
corpus f  or  denarios  illos  apud  Wejlm.^  but  any  fubordinate  •• 

officer,  as  a  bailiff,  may.     Vide  20  H.  7.  13.  21  H.  7.  aa. 
3  Lev.  204.    5  Co,  90.  a.  Br.  Trefpafs^  48,  76,  104,  i  J4. 
Fitz.  Trefpafsf  198.     Now  a  replevin,  or  an  0/1/7/ replevin,  Ltiie5i.    Moor 
are  not  returnable  procefs-;  they  are  only  in  nature  of  a  57* .  ^^°  **• 
jtifticies  to  impower  the  (heriff  to  a  plea  in  his  county  ^  ^  ^^\' 
court,  where  a  day  is  given  them ;  but  there  is  no  return  Cro.  El.  17. 
to  be  made  to  the  nrft  or  fecond  writ,  and  therefore  who*  P^*  '^• 
ever  juftifies  under  the  firft  writ  of  replevin,  or  the  alias^ 
need  (hew  no  return ;  but  the  pluries  replevin  is  always  Poft.  58. 
with  this  claufe,  vel  caufum  nobis  ftgniJiceSf  and  therefore 
it  is  a  returnable  procefs ;  and  if  any  principal  officer  that  Cro.  Car.  447. 
has  the  return  of  it,  pretends  to  juftify  under  it,  he  muft  ^^^^*  P^-  4- 
(hew  it  was  returned  \  otherwife  of  a  fubordinate  officer. 
In  the  cafe  at  bar  the  defendant  is  a  principal  officer:  )f  vide  Str.  xx?4. 

the  prifoner  efcape,  the  a£lion  muft  be  brought  acainft  ^°«P* '^'  p_^ 
1-*^         ,,.       ^       r  1  1-11      -rt-r^  ^  a  Wilf.  5.   Fort, 

him  \  and  this  proceis  under  which  he  juftints,  was  a  re-  ^7^.    Comyns, 

turnablc  procefs.      And  judgment  was  entered  for  the  PicadCTsM*^. 

plaintiff. 
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S9.  //*    iS.   •.    (tf),  fir  giC  remd  gift— /or 

I  T.  R.  aSi.  r,aJ  ^%l.^€ol.J^^  tme  i  ^. 

Jk/lr    and— yor  Ptny  r«*^    Perry— ^ir 

Shactm  rW  Stnttoii--y0r  5  Bur.  a^c  9 

re^   -5^9— ^<^  »T.R.   161.  adJ 

3T.R.  i66. 
14.  IV.  («),  Ar  397.  rctfJ  ^Sj.—fir  Bazton 

r«W  BttXtOQ. 
47.  ».  (^),  «^  I  Crom.  Prac.  106. 
53.  pi  17.  m,  («),  /or  ^09.  rttd  S.-^/or  14« 

rftfj  7  }• 
//.  iS.  a.  {m)^fir  4.  T.  R  ntf/  3  T.  R.— 

afiir  3  T.  R.  6C9.  sJJ  vide  3  T.  R. 

749  '^^er  5  Bur.  a66f .  sdd  ft  T.  R. 

281. 
6S.  //.8   s.  (#),/«'  59X.  rtgd<^%. 

70.  //.  z.  a.  {a),Jcr  Bardel  rcj/BurdetL 

71.  a.  (a),  m/.  2.  /  7.  /or  id.  ibid.  r«aJid. 

251.— ir/>ar  Lcquefme  a»/«rr2Vc&«~ 
/«r  Monccfiiii  «m^  Moatrfioti. 
99.  .Amu.  a.  (a  >  st/dt  from  tba  cafe  of  Cooke 
▼.  Dobree»  H.  Bl.  to.  it  may  be  quef- 
tionedy  whetKer  tha  dHttaAlon  bctwaon 
the  pradicc  of  B.  R.  mi  C.  B*  con- 
tinues 

100.  //.  1 3.  a.  {a),  LS^diU  ht—A  7./«r  Ptt 
rmd  Petic 

102.  a.  (^),  /fr  Mooe  rca/  Mooit. 

III.  a.  (a),  /mt  640.  rea^  648.-^  Dcas  v. 
Frecmaa  read  Bradley  ▼.  CUrke. 

114.  pi.  t.a.  (a),y^DuckbainrMiDorhaai. 

115    a.  (a),  car.  4.  /.  4.  fir  was  rM^  ii. 

119.  a.  (a),  ra/.  1.  /.  14^  fir  plaintiff  rtsd 
defeodaot. 

S24.  a.  (a)y  B./oradsfaaiooraa/fiidsfaftlon. 

125.  a.  (^),  /.  i  t.fir  iodorfer  read  drAarcf. 

S27.  a.  UUfir  accepter  rra^  acceptor. 

128.  a.  (a^y /or  Huft  iva^  Hirft—^  accepter 
raia  acceptor. 

131*  a.   (a),  yinr  683.  rca^  Si.'^fir  geneial 
nrA^  fpedal. 

133*  »•  (8), /r<^*vide. 

146.  a.  (a),/^  2439.  read  2459. 

148.  a.  {d)ffitr  perfoA  reaa  paifon^/or  and 
343.  read  Andrews—-^  Con.  rcdJ  Car. 

155.  fo  If.   (^)y  add  1  Wms.  409.  and  Cox^s 
note. 

S  58.  a.  (a)^  afitr  Waring  add  Coz*i  note  to 
P.  Wma.  120. 

975.  a.   (a)    i/r/tf  it  ieems^/or  Kemb.  rrai/ 
Kemp. 

198.  a.  (a),  r9  z  Atk.  558.  a^  [542*] 


ao7. 
224. 
227. 
231. 
239. 

»7»- 

•74. 
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20S.  a.  (^),  /or  Joflv  read  ToDy. 
203.  M.  (a),  fir  148.  rM</  269. 
a.  {a), fir  3J4.r*A/234. 
a.  (f ),  /w  4  T.  R.  rftf</  3  T.  R . 
a.  (a),y»r  1831.   rra^   1S81. 
a,  (tf),/or  41,  read^-^, 
a.  (a),  /cr  21 5.  rr-^i  23  5-^//  Dcnn  ▼. 

Moore,  5TK.  553. 
a.  (a),  ^  187.  rM«/  1 17. 
a.  Ta),  rt/.  3.  /.  3. /or  tlieo  rraJ  thcre<— 
w.  4.  /•  6.^  in  read  on. 
i8f.  a  (^)9y«rBramwrick'srcA/Bn>mwick9. 
283.  a.  (a),^  12.  /or  Martin  tmJ  Mailers. 
a.  (a)»  //.  13.yar  i  Wjlf  rrai  3  Wilf.— 
JW-  359.  raatf  373.— /w  Martin  rra/ 
Maikia  n/ar  2—69  read  169. 

285.  A  (a)t  6r  4  Bor.  rW  2  Bur. 

B  atjiiitf  iMfert^T.  R.  669. 
28^  a.  (a),  /%r  1  bL  rwi  2  Bl. 

286.  a.  (i)»  l^orr  CaUow  ir/I-rr  ride. 
292.  a.  ?A>'444.  read^^s- 
296.  a.  (a),  ypT  feperate  read  r,»erate. 
303-304.  a,  (k)y   add  Raw&nfon  t. 

3T.R.557. 
310*  a.  (a),/er  Ewing  rca^  Enring. 
310.  a.  (a),  a/>er  Wrangham  read  ▼.  Keriey. 


Shaw, 


322. 


3*7« 


33«. 
345- 
357. 
38a. 
386. 
401. 
402. 


(a)y^Kemp  read  Kempiand.  ■ 
[Since  this  note  was  printed,  it  has 
been  rulad  that  the  refuting  to  ftay  pro- 
ceedings pending  error,  muft  be  con> 
fined  to  caics  where  the  parry  himfeif, 
his  attorney  or  bail,  declare  that  the  ^t'xx. 
of  error  is  brought  only  for  delay ;  Le. 
▼ett  V.  Perry,  5  T.  R.  669.] 

a.  (a),  fir  137.  read  ryf.^^fir  »?o 
read^o^  Prioe  ▼.LangrQrd,336.  The 
note  (a)  to  Symonds  t.  Cudroore,  338. 
betongs  to  this  caib ;  in  that  note,  be- 
tween eittifUd  and  irfamt^  IntaX  Good- 
right  ▼.  Wells,  Doug.  71. 

a*  (a),  vide  the  preceding  article. 

*'  {^)»fi^  X126.  read  1226. 

'"•  (')i  fi^  Oxford  read  Orford. 

a.  (a\f  deie  where. 

**  Wtfi^  30*  readzQ, 

"*  {^)f  fi^  being  read  hung. 

a.  (a)»  y>  via  read  vide. 

a.  (a),yor  311  read  i^i  u^^adA  te  the 
ehjervatlont  refpefflng  the  eauje  of  aShom 
appeanng  at  the  trial  to  arije  cut  of  the 
jttrifdiffiMf  videtamen  Taylor  v.  Blair, 
3  T.  R.  453. 
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